10 January 2005
Dear Colleagues
PLANNING AND CHILDCARE
1.

This letter covers the issue of planning, childminding and day-care provision, jointly from the
Office of the Deputy Prime Minister (ODPM), the Office for Standards in Education (Ofsted) and
Sure Start (an interdepartmental unit accountable to the Department for Education and Skills
(DfES) and the Department for Work and Pensions (DWP)).

2. This letter is addressed to the following:
•
•
•

local planning authorities
local authority children’s services departments1
Ofsted regional centres.

3. Our objective is to encourage local planning authorities, local children’s services departments and
Ofsted to work together to increase childcare provision as part of the Government’s strategy to
reduce poverty and to improve educational outcomes for children, but not to interfere with a local
authority’s statutory functions. The DfES Five Year Strategy for Children and Learners, published
on 8 July 2004, sets out ambitious plans for the transformation of services for children and
families.2 If these plans are to be realised, it is important that relevant parties involved in
childcare work collaboratively to minimise potential barriers to childminding and day-care
provision. The role of Ofsted and the planning system in this context are clarified in Annex A.
4. Annex A sets out some objectives which relevant parties should take into account when carrying
out their respective duties and responsibilities in relation to childcare. It is intended to replace the
protocol between Ofsted and local authority planning departments which was published in
September 2001 and the letter which was sent out by ODPM to all local planning authorities on
20 June 2003.
5. The principles and objectives set out in this document should be supported by a regular dialogue
between local planning authorities, local children’s services departments and representatives from
Ofsted’s regional centres. Authorities may also wish to involve representatives of provider
organisations such as the National Childminding Association (NCMA) or the National Day
Nurseries Association (NDNA).
6. By working together all parties will play a part in delivering better outcomes which will have a
lasting and beneficial effect on the communities they support.
7. Whilst local planning authorities and Ofsted both have roles to play in the approval of new
childcare provision, these processes operate independently. In determining planning applications
planning authorities have regard to their statutory development plan and the circumstances of
each case. The criteria against which Ofsted inspects provision are set out in the National
Standards for Childminding and Day Care. These are principally concerned with the safety and
welfare of the children receiving childcare and the quality of the care they receive.
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These are the local authority departments with responsibility for the development of childcare places.
Available from www.dfes.gov.uk/publications/5yearstrategy/.

8. Therefore, this letter is written within the context of the National Standards for under 8s day care
and childminding;3 Planning policy guidance 4: industrial and commercial development and small
firms;4 and Planning permission: a guide for business.5
9. We recommend that the following principle is adopted:
Local planning authorities, local children’s services departments and Ofsted work
together to help support the development of services for children and families.
10. Annex A sets out three objectives that support this principle and suggests some actions which will
support its implementation. It also includes further background information about the relevant
regulatory framework. In order to facilitate joint working, we recommend that all parties follow
the points for action relevant to their particular role, although this is not a prescriptive model. The
objectives and actions should support local arrangements and be mutually acceptable to all
parties in order to meet the needs of local communities.
Yours sincerely

Maurice J Smith HMI
Director of Early Years
Ofsted

Joan Bailey
Head of Planning Policy
Office of the Deputy Prime Minister

Ann Gross
Divisional Manager
Development Division
Sure Start

For any queries regarding the contents of this letter, please contact:
Alex Magloire
Regulatory Strategy Team
Ofsted Headquarters Division
Room 704
Alexandra House
33 Kingsway
London
WC2B 6SE
020 7421 5846

Alex Turner
Planning Policy Division
Office of the Deputy Prime Minister
4/J6 Eland House
Bressenden Place
London
SW1E 5DU

Sarah Leach
Development Division
Sure Start
Level 2E
Caxton House
London
SW1H 9NA

020 7944 3957

020 7273 5537

alex.magloire@ofsted.gov.uk

alex.turner@odpm.gsi.gov.uk

sarah.leach@dfes.gsi.gov.uk
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Published by DfEE (now DfES) and available from DfES Publications, PO Box 5050, Sherwood Park, Annesley, Nottingham,
NG15 0DJ, telephone 0845 6022260.
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Published by the Department of the Environment. Guidance can be found on the ODPM’s website:
www.odpm.gov.uk/stellnet/groups/odpm_planning/documents/page/odpm_plan_606913.hcsp.
5
Published by the Department for the Environment and the Regions. Available from the ODPM's website:
www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_606148.hcsp.

Annex A
The following objectives and the associated actions are intended to support the joint working
principle:

Local planning authorities, local children’s services departments and Ofsted work
together to help support the development of services for children and families.
Objective 1:

To support the development of childcare provision.

Rationale:

Access to affordable childcare is crucial to achieving a number of the
Government’s key objectives including the improvement of educational
outcomes for children and the reduction of poverty.

Points for action
•

Local children’s services departments should prepare and regularly update an audit of local supply
of and demand for childcare places within their locality and share this with their planning
colleagues.

•

When formulating planning policy, considering planning applications and providing pre-application
advice, planning authorities should have regard to all relevant factors in the local area and should
take full account of local need for childcare places.

•

The National Standards allow all childminders throughout England to care for a maximum of six
children under the age of eight including their own. Some childminders may work together on the
same premises. Although childcare standards have no direct bearing on the consideration of a
planning application, planning authorities should have in mind the requirements of the National
Standards in relation to adult-to-child ratios.6

•

Ofsted aims to register childminders within 12 weeks and day care providers within 25 weeks of
receipt of applications. Local planning authorities have a target to decide applications within eight
weeks.

Objective 2:

To create a safe environment for children.

Rationale:

Children thrive best in an environment which is suitable for their needs and
in which they are safe.

Points for action
•

Ofsted asks providers to confirm whether they require, or have obtained planning permission, and
will ask the provider or applicant to provide a completion of works certificate when appropriate.

•

Ofsted notifies the local planning authority when it has relevant planning concerns about
proposed or existing provision.
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See the National Standards for definitions.

•

Local children’s services departments will support providers as appropriate in ensuring they
comply with the National Standards and local planning policy.7

Objective 3:

To ensure childcare is registered.

Rationale:

In addition to operating unlawfully, day-care or childminding premises
which are not registered with Ofsted may not be physically suitable for the
purposes of caring for children.

Points for action
•

Apart from a few exceptions, it is unlawful to provide childminding or day care services which
have not been registered with Ofsted.8 Local authorities will inform Ofsted when they know of
unregistered childminding or day care. Ofsted writes to such individuals where necessary, setting
out any requirement to register, with the aim of ensuring that an application to register is made.
If the person providing the service refuses to make such an application, then Ofsted can take
enforcement action to stop them from operating.

The role of planning
The need for planning permission
Planning permission may be required in relation to carrying out childminding or day care if:
•
•
•

new premises are to be developed
existing premises are to be physically extended
commencing or intensifying childminding or day-care uses in existing premises constitutes a
‘material change of use’.

Local planning authorities may offer a pre-application meeting to advise as to whether planning
permission is needed and discuss the relevant policy issues. When determining planning applications,
a local planning authority will have regard to the policies in its statutory development plan, the
circumstances of the case, and regional and national policy.
It is possible that those seeking or considering seeking planning permission may also obtain advice
from Planning Aid.9 Planning Aid is a voluntary service run by local branches of the Royal Town
Planning Institute offering free, independent and professional advice on town planning matters to
community groups and individuals who cannot afford to employ a planning consultant.
http://www.rtpi.org.uk/planning-advice/pa-paid.html.
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See also Pathways to Registration Toolkit issued to local authorities by Sure Start in September 2002, and Guidance: Care
Standards Act 2000 – Part VI, Local Authority Information, Advice and Training Functions issued to local authorities in March
2002.
8
This may not be applicable in all cases, for example childcare provided for children over eight years of age and care provided
for fewer than two hours per day. Refer to the National Standards for definitions.
9
Planning Aid applies eligibility criteria to determine who qualifies for assistance. Enquirers not qualifying for Planning Aid
assistance will be given a limited amount of advice, and a list of fee charging planning consultants in their area.

Planning appeals
It is possible to appeal against the local planning authority's refusal of planning permission, or failure
to make a decision, within eight weeks of an application being made. An appeal must be made within
three months of the decision, or of the end of the eight-week period from the date of the application.
Planning appeals are dealt with by the Planning Inspectorate, an executive agency of the Office of the
Deputy Prime Minister: http://www.planning-inspectorate.gov.uk/pins/index.htm.
National planning policy
Existing national policy in Planning policy guidance 4: industrial, and commercial development and
small firms (PPG4) (1992) refers to the provision of childminding from home. It advises that planning
permission is not normally required where the use of part of a home for business purposes does not
change the overall character of the property's use as a dwelling. For example, childminding complying
with National Standards would be unlikely to mean that the character of the home's use as a dwelling
had ceased and would not normally require planning permission.
However, compliance with childminding standards is not a guarantee that planning permission is not
required. Planning permission may be required if, in the judgement of the local planning authority, a
business use within a home such as childminding ceases to be merely incidental to the main
residential use. In this case, a material change of use is likely to have taken place and planning
permission will need to be sought.
As PPG4 explains, the established planning principle of ancillary or incidental uses recognises that
new activities may be started in a building or within its curtilage without any further need for
permission, provided they remain ancillary to the main use.
The possibility of there having been such a material change of use may be indicated where the
business or non-residential use consistently generates visitors, traffic, noise or fumes over and above
what would normally be expected if the property were in use as a home without any ancillary use.
Whether a use is ancillary, or constitutes a material change of use, is a judgement to be made by the
local planning authority.
Those considering carrying out childminding work at home are advised to seek the advice
of their local planning authority at an early stage.
Local planning policy – the planning authority’s statutory development plan
Because the development plan forms the basis for decisions to be made on planning applications, it is
right that local people and organisations are involved in its preparation. Interested parties can find
out about the current status of the development plan by contacting local planning officers, who will
be able to inform them as to when the plan is due to be reviewed. This will be an opportunity for
those responsible for childcare development to make representations on policies that will become the
basis for the local planning authority's subsequent decisions on applications for childcare uses.

The role of Ofsted
The need for registration under the Children Act 1989
Part XA of the Children Act 1989, introduced by Part VI of the Care Standards Act 2000, transferred
responsibility for the regulation of childminding and day care from local authorities to Ofsted. This
legislation sets out the circumstances in which childminders and day-care providers need to register
with Ofsted before they can provide day care or childminding.
Day-care provision must be registered if it operates for children under the age of eight, on nondomestic premises, for more than two hours in any day and more than five days in any year.
Childminding must be registered if it operates for children under the age of eight for more than two
hours in any day on domestic premises for reward. There are some particular exemptions to the
registration requirements. For example, care on domestic premises does not need to be registered
with Ofsted if it takes place in the home of the child’s parents, unless three or more parents are using
the care in the home of one of them.
It is an offence to provide day care without registration. For childminding, Ofsted can issue an
enforcement notice if such care is being provided without registration. The enforcement notice is valid
for one year and childminders commit an offence if they provide childminding whilst the enforcement
notice is in place.
The role of Ofsted in registering day-care provision and childminding
When a person applies for registration Ofsted must decide whether they are qualified for registration.
This involves considering whether persons looking after children are suitable. Ofsted carries out a
number of checks to determine suitability. Ofsted must also be satisfied that the premises are suitable
for the provision of care. In making these decisions, Ofsted registers and inspects registered provision
against the 14 National Standards for under–eights day care and childminding.
Number of children permitted for childminding
The National Standards allow childminders to care for a maximum of six children under the age of
eight including their own, although Ofsted will decide in each individual case how many children the
childminder may be permitted to care for. Some childminders may work together in the same
premises, and this can increase the total number of children that may be looked after on those
premises. Local planning authorities judge in each individual case, taking into account the specific
circumstances and local planning policy, whether childminding results in a material change of use and
therefore requires planning consent. However, if planning consent limits the number of children that
can be minded at too low a level, the childminding business may not be able to be financially viable.
The role of local authorities
Reviewing the sufficiency of childcare
Local authorities are under a duty to review annually the sufficiency of childcare provision in their
area.10 The Government has set a target that 250,000 new childcare places will be created in 2004–
2006 and the DfES 5 Year Strategy for Children and Learners has set out ambitious plans for the
transformation of services for children and families.
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Section 118A of the School Standards and Framework Act 1998 as inserted by Part 9 of the Education Act 2002.

Providing information, advice and training to childcare providers
The Children Act 1989 states that, in accordance with regulations, each local authority shall secure
the provision of information, advice and training for those who provide or assist in providing
childcare. The information and advice provided must, as a minimum, include information about the
National Standards and their supporting criteria.11
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Day Care and Child Minding (Functions of Local Authorities: Information, Advice and Training) (England) Regulations 2001.

