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Dear Sirs, 
 
Falmouth harbour construction works Food and Environment Protection Act 
1985 (FEPA) and Board of Trade consultation 34540/090805 – amalgamation of 
the Queens and Northern Wharves to create a 430m berthing area 
 
Capital dredge FEPA and Board of Trade consultation 34538/090805 – creation 
of a deeper and straighter navigation channel and berthing pocket 
 
Maerl mitigation FEPA 34539/090805 – offsetting loss of maerl habitat 
 
I am writing to inform you of the outcome of the three applications which were 
submitted to the Marine Management Organisation (MMO) in August 2009. 
 
Decision 
 
With regard to the Falmouth harbour construction works application (34540/090805) 
to amalgamate the Queens and Northern wharves, the MMO has concluded that 
these works would not have a ‘likely significant effect’ on the Fal and Helford Special 
Area of Conservation (SAC). Therefore this application may proceed once a Board of 
Trade consent has been obtained from the MMO. 
 
With regard to the capital dredge (34538/090805) and maerl mitigation 
(34539/090805) applications, the MMO as the Competent Authority under Regulation 
61 of the Conservation of Habitats and Species Regulations 2010 (the ‘Habitats 
Regulations’), has concluded that the requirements of Section 61(5)1 of the Habitats 
Regulations have not been satisfied.  As such, these applications have not been 
approved. 
 

 
1 Section 61(5) states:“In the light of the conclusions of the assessment, and subject to regulation 62 
(considerations of overriding public interest), the competent authority may agree to the plan or project only after 
having ascertained that it will not adversely affect the integrity of the European site or the European offshore 
marine site (as the case may be).” 



Appropriate assessment (AA) conclusion 
 
In light of the evidence provided to support the AA, the MMO cannot conclude 
that there would be no adverse effect on the integrity of the Fal and Helford 
SAC. 
 
Evidence 
 
The evidence base that the MMO has evaluated to make this decision includes:  
 
• Port of Falmouth Development Initiative Environmental Statement 
• Port of Falmouth Development Initiative maerl ‘recovery’ report (Dr Jason Hall-

Spencer, October 2009) 
• Maerl surface area coverage in Fal and Helford SAC (Royal Haskoning and 

Falmouth Harbour Commissioners, November 2009) 
• Natural England’s advice given under Regulation 35 of the Habitats Regulations 
 
The MMO also sought advice directly from the Centre for Environment, Fisheries and 
Aquaculture Science (Cefas). The advice covered the process followed in the AA 
and the associated conclusions that were reached. The Chief Scientific Advisor to 
the MMO Board was also consulted. She concurred with the conclusions drawn by 
the MMO on the basis of the available evidence. 
 
Decision making 
 
The MMO must act in accordance with the relevant legislation in determining any 
application. In addition, as the lead regulator in England's marine area, we are 
required to exercise our functions with the objective of making a contribution to the 
achievement of sustainable development. For these applications, we act as the 
‘Competent Authority’ under the Habitats Regulations and are required to comply 
with the provisions of those regulations. 
 
In this case, a portion of the dredged material is likely to be contaminated and the 
project has the potential to have a likely significant effect on the Fal and Helford 
SAC. Both of these issues required the provision of supplementary information 
(including sediment sampling and analysis) in order to assess the applications. 
 
The Habitats Regulations 
 
The Habitats Regulations require us to take into account any loss of maerl habitat 
(which is included in Annex V of the Habitats Directive and is the subject of a Habitat 
Action Plan under the UK Biodiversity Action Plan) that would result in an adverse 
effect on the integrity of the SAC. We have concluded that there are significant risks 
associated with the maerl mitigation scheme proposed in the applications, and major 
uncertainty surrounding the scientific evidence on which the proposed scheme is 
based. For example, there is no evidence of a similar project being successfully 
implemented elsewhere and, consequently, no basis that recolonisation is likely to 
be successful if the scheme is implemented. Therefore there is no evidence to 
suggest that the implementation of this aspect of your project would mitigate the 
adverse effect on the integrity of the SAC.   



 
As such, in order to adhere to the requirements of the Habitats Regulations, the 
MMO cannot approve the two applications as currently presented. 
 
Mitigation 
 
The MMO is aware that there is, at present, insufficient evidence to understand how 
maerl will respond to a relocation exercise. We would be willing to review any further 
evidence available to demonstrate successful maerl relocation to inform future 
licensing decisions in relation to this project. 
 
Imperative reasons of overriding public interest (IROPI) 
 
Where the MMO as Competent Authority does not grant an application under the 
Habitats Regulations, the application may still be granted if robust compensatory 
measures are put in place and there are sufficiently persuasive grounds to 
demonstrate an imperative overriding public interest.  
 
However, Regulation 66 of the Habitat Regulations provides that, where IROPI is 
engaged, compensatory measures must be undertaken to ensure that the overall 
coherence of the Natura 2000 site is maintained. Therefore, unless the species that 
will be damaged by the plan or project can be adequately compensated for 
elsewhere, the IROPI procedure cannot be used. 
 
It is open to you to seek to establish that IROPI applies in respect of these 
applications. This step can be taken only after demonstrating that there are no 
alternative solutions available to achieve the project’s objective that does not 
adversely affect the integrity of the site. If you are able to demonstrate both that 
IROPI applies and that suitable compensation for the adverse effect on the species 
at the site can be provided, we would seek a review of that proposal by our statutory 
consultees. Following completion of that process and if the MMO is then satisfied 
that the case for IROPI and the associated compensation package are sufficiently 
robust, we would be able to refer the proposal to the Secretary of State for 
Environment, Food and Rural Affairs, as the ‘Appropriate Authority’ under the 
Habitats Regulations. 
 
Future engagement 
 
Section 8(12) and schedule 3 of the Food and Environment Protection Act 1985 
provide certain requirements for the making of and replying to representations, 
including the formation of a panel to consider representations from an applicant who 
has been refused a licence. Such a panel can make recommendations to MMO 
regarding an application but any such recommendations are not binding on it.  
Should you wish to make formal representations, you must do so within 28 days of 
receipt of this notice. A copy of notes for the guidance of persons making 
representations is available on request from the licensing authority. 
 
In any event, however, we will consider any other proposal you may have for 
completing this project, either by means of an alternative proposal or by claiming that 
there is an imperative overriding public interest with the required compensatory 



measures.  MMO officials will be pleased to discuss with you further any aspect of 
this decision, or any future proposals you may wish to explore. 
 
Finally, in line with the MMO’s standard practice, a copy of this letter, along with 
copies of all the evidence considered during this application process, will be 
published on our website.  
 
Yours sincerely 
 

 
Elaine Young 
Marine Consents Case Officer 


