CRIME AND COURTS BILL

EUROPEAN CONVENTION ON HUMAN RIGHTS

MEMORANDUM BY THE HOME OFFICE AND MINISTRY OF JUSTICE

Introduction

1. This memorandum addresses issues arising under the European Convention on Human Rights (“ECHR”) in relation to the Crime and Courts Bill. The memorandum has been prepared by the Home Office and Ministry of Justice with input from the Department for Transport. Lord Henley has made a statement under section 19(1)(a) of the Human Rights Act 1998 that, in his view, the provisions of the Bill are compatible with the Convention rights. 
2. This memorandum deals only with those clauses of and Schedules to the Bill which raise ECHR issues.
Part 1 – The National Crime Agency

Overview

3. Part 1 of the Bill will establish the National Crime Agency (“NCA”) and provides for its functions, thereby replacing the Serious Organised Crime Agency (“SOCA”). It will also  confer functions on the Director General  of the NCA  and NCA officers; it will enable the Secretary of State to add new counter-terrorism functions and set the NCA’s strategic priorities; it will make provision for a framework document governing, amongst other things, the relationship between the Secretary of State and the Director General;  it will provide for the role of the Director General  and the operational powers available to NCA officers; it will set out arrangements in respect of  tasking and assistance  and the sharing of information; it will provide for the  inspection of the NCA and for the Independent Police Complaints Commission (“IPCC”) to have an oversight role in respect of complaints and misconduct; and place  limitations on the right to strike by NCA officers designated with the operational powers.

4. Clause 1 provides that the NCA will consist of NCA officers who will be under the direction and control of the Director General.  This clause further confers the following functions on the Director General   and NCA officers.  The first function is the “crime reduction function” which will involve the NCA in combating serious and organised crime. The second function is the “criminal intelligence function” which will provide for NCA officers to gather, store, process, analyse and disseminate information that is relevant to the NCA’s activities to combat crime and its functions under the Proceeds of Crime Act 2002 (“POCA”) and other functions conferred by the Bill and other enactments. 

5. Clause 7 sets out the information gateways. In particular it provides a person may disclose information if the disclosure is made for the purposes of the exercise of any NCA function. It also enables NCA officers to use and disclose any information obtained in connection with the exercise of any of its functions. Part 2 of Schedule 3 provides the police will be under a duty to inform the Director General of information relevant to its functions, and the police will be required to disclose to the NCA any such information which the Director General requests the chief officer to disclose. The Director General will also be under a reciprocal duty to keep police forces informed of information that the Director General considers to be relevant to them. 
6. The NCA will be exempt from the Freedom of Information Act 2000. However, the Director General will be under a duty to make arrangements for publishing information about the exercise of NCA functions and other matters relating to the NCA and to publish information accordance with those arrangements. 

7. The information gateways and the duty to publish will be subject to the restrictions on disclosure of information set out in Schedule 7 (information: restrictions on disclosure).

8. Clause 10 will enable the Director General to designate NCA officers with operational powers. The Secretary of State will be able to designate the Director General with operational powers (on recommendation from an independent advisory panel) and the Bill will also confer on the Director General the powers in relation to customs matters which the Commissioners for Her Majesty’s Revenue and Customs (“the Commissioners”) have already.  

9. Clause 11 will provide for Her Majesty’s Inspectorate of Constabulary (“HMIC”) to inspect the NCA from time to time. The Secretary of State will also be able to make regulations conferring functions on the IPCC in relation to its investigative oversight of the exercise of functions by the Director General and other NCA officers. This clause also gives effect to Schedule 6 which contains provision for information sharing between the NCA and HMIC and the IPCC respectively.

10. Clause 13 will restrict the right to strike by NCA officers designated with operational powers. 

Information sharing 

11. Broadly speaking it is envisaged the type of information that an NCA officer will typically obtain and disclose in connection with the exercise of the NCA’s functions may include- 

· Personal information on individuals in respect of whom there are reasonable grounds to suspect involvement in, or close association with others involved in, serious or organised crime; 

· Information that enables the identification and profiling of criminals whose activities fall within the NCA’s statutory responsibilities – in some circumstances such information may include ‘bulk’ personal data relating, coincidentally, to members of the public where that information contributes to the gaining of an understanding of criminal business methods or the identification of criminal targets (for example,  passenger lists on which drug couriers or gangsters are believed to be present); and 

· Other information of strategic and policy importance relating to the extent of, and changes in the nature of, the harm caused by organised crime – data in this category may contain some personal information relating to those affected by organised crime, or may otherwise contain sensitive ‘community’ information. 

12. It is also important that an NCA officer is able to gather, store, analyse, process and disseminate this type of information in a timely and focused manner which will be critical to driving the NCA’s crime reduction activities in particular. The Director General on behalf of the NCA will remain accountable to the Secretary of State, to Parliament, to the courts of the UK and elsewhere for that activity. 
The “criminal intelligence function”  

13. The NCA’s “criminal intelligence function”, as provided for in clause 1(5), will be broadly similar to SOCA’s function as to information relating to crime as provided for in section 3(1) of Serious Organised Crime and Police Act 2005 (“SOCPA”).    The NCA’s criminal intelligence function will enable NCA officers to gather, store, analyse, process and disseminate information that is relevant to (i) activities to combat organised crime or serious crime; (ii) activities to combat any other kind of crime; and (iii) exploitation proceeds investigations/orders. 
Information gateways and restrictions  

14. Clauses 7 (information gateways), 12 (information; restrictions on disclosure) and Schedule 7 (restrictions) are modelled on sections 32 to 35 (use and disclosure of information) of SOCPA.  Clause 7(1) is a broad power. In particular it provides anyone can disclose information to the NCA and sets aside restrictions including statutory restrictions provided the disclosure is made in connection with the exercise of NCA functions. Any disclosure of information is subject to the restrictions set out in Schedule 7 and in particular the statutory restrictions set out in paragraph 1.  

15. Clause 12(2) gives effect to Schedule 7 and provides that Schedule 7 applies to disclosures made for the purposes of the criminal intelligence function. Schedule 7 builds on the material (and all the existing safeguards) currently in sections 32 to 35 of SOCPA albeit in a more accessible and updated form. The Schedule contains the following important safeguards restricting inward and onward disclosure of information. 
Safeguards 

16. One, the Data Protection Act 1998 will apply to disclosures of information to the NCA, the use of information and onward disclosure of information. This is because paragraph 1 provides that nothing in this Part of the Bill (including clause 7(1)) authorises or requires a disclosure in contravention of any provisions of the Data Protection Act 1998 or a disclosure which is prohibited by Part 1 of the Regulation of Investigatory Powers Act 2000. 

17. Two, the relevant authority (e.g. the Commissioners, etc) must give their prior consent before an NCA officer may further disclose “HMRC & customs information” (paragraph 2).

18. Three, an NCA officer must not further disclose “social security information” without the prior consent of the relevant authority.   (paragraph 3).

19. Four, an NCA officer must not further disclose “intelligence service information” unless the relevant authority has given their prior consent (paragraph 4). 

20. Five, the Director General must not disclose information if the disclosure would be in breach of a requirement imposed on the Director General  by the framework document in accordance with clause 6(2) (paragraph 5). 

21. Six, it will be a criminal offence if an NCA officer discloses HMRC information, personal customs information, personal revenue customs information and or social security information without the prior consent from the relevant authority. A person also commits an offence if the person further discloses information and that further disclosure breaches the relevant duty in the Schedule which requires the prior consent of the relevant authority.   

ECHR issues 

22. The provisions in the Bill relating to information sharing are compliant with the requirements of Article 8 for the following reasons.  First, the NCA’s criminal intelligence function will confer on an NCA officer the function of gathering, storing, processing and disseminating information. The storing of information in particular will be lawful provided it is relevant to the NCA activities to combat crime and in accordance with the provisions of the Data Protection Act 1998 (“DPA”)
. 
23. Second, paragraph 1 of Schedule 7 requires that any disclosure of personal data to or from the NCA must not contravene the provisions of the DPA, although sections 28 (national security) and 29 (crime and taxation) of the DPA create an exemption from many of these provisions. In particular, personal data processed for the purpose of discharging the NCA’s criminal intelligence function is exempt if disclosure would prejudice this purpose. In the case of disclosures to the NCA:

· the criminal intelligence function will depend upon the disclosure of information to the NCA; 

· the NCA’s ability to secure that efficient and effective activities to combat organised and serious crime are carried out, a feature of which is the mitigation of the consequences of crime, would be prejudiced if personal data were not disclosed to or by the agency; and 

· the provision of information to the NCA in any particular case  will be both necessary and proportionate where it is provided for the purposes of the prevention and detection of crime as set out in the DPA. 

24. Three, the disclosure of information by an NCA officer will be lawful provided it is in accordance with the Schedule and in particular for any “permitted purpose”
.  This provision broadly mirrors section 33(2) of SOCPA. The power to disclose information for a “permitted purpose” is set out in clause 7(4). An NCA officer may disclose information obtained by the NCA in connection with the exercise of any of its functions if the disclosure is made for a permitted purpose such as the prevention of crime, national security and other public functions connected with public safety, public health and the economic wellbeing of the UK.   

25. In addition to the DPA safeguard, the Human Rights Act 1998 (“HRA 1998”) continues to apply, in the same way that it applies to all conduct by public authorities, even though it is not expressly referred to in  Schedule 7. This is because the NCA is a “public authority” in the meaning of section 6(3)(b) of the HRA 1998 and so section 6(1) makes it unlawful for it to act in a way which is incompatible with a Convention right – in effect the actual legitimate exchange of information relating to the NCA, in any particular case needs to be ECHR compliant.   

26. Similar to SOCA
, the NCA will also be required to put in place policies and procedures to ensure high standards of compliance and integrity in the management of its information. The NCA’s information management policies and practices will also be subject to independent inspection by, amongst others, Her Majesty’s Inspectorate of Constabulary and the Office of Surveillance Commissioner. 
27. Clearly the NCA will gather, store, analyse, process and disseminate a wide range of information which is not personal data in which case neither ECHR Article 8 nor DPA 1998 are engaged. However as an NCA officer will be under a statutory obligation to store and process and disseminate personal data in accordance with the provisions in the Bill and the DPA (and in particular sections 28 and 29) this will fully comply with the NCA’s obligations under the HRA 1998 (and Article 8). 
Clause 1(3)(b) Functions Conferred by the Proceeds of Crime Act 2002

28. Clause 1(3)(b) will confer on the NCA certain functions under POCA. These functions have previously been vested in SOCA, or in the case of section 3 of POCA (training, monitoring and accreditation of financial investigators), on the National Policing Improvement Agency (“NPIA”)).  Schedule 8 (paragraphs 96 to 138) makes various consequential amendments to POCA. The Government does not consider that any ECHR issues arise directly from these amendments.

Clauses 9 and 10: Operational powers of the Director General and other NCA officers
29. Clause 9 of the Bill provides for the Director General of the NCA to have the same powers in relation to customs matters as the Commissioners have.  It also gives the Secretary of State power to designate the Director General with: (i) the powers and privileges of a constable; (ii) the customs powers of an officer of Revenue and Customs (a customs officer); and/or (iii) the powers of an immigration officer.

30. Clause 10 of the Bill provides that the Director General  of the NCA may designate any other NCA officer with one or more of the three sets of powers mentioned in paragraph 22 above (referred to cumulatively as “the operational powers”).  

31. The effect of these provisions is that the Director General, or a designated NCA officer, may be able to exercise a wide range of powers (for example, powers to examine, detain, seize and destroy goods, to search both people and premises, and to detain and arrest persons).  The Government accepts that the exercise of these powers will engage rights under the Convention, including in particular those protected by Article 5, Article 8 and Article 1 of Protocol 1 (A1P1).  For reasons set out more fully below, however, it is not considered that any of the provisions in the Bill regarding operational powers are incompatible with those rights.

32. First, paragraph 7(2) of Schedule 1 to the Bill provides that the Secretary of State may not appoint a person as the Director General  of the NCA unless the Secretary of State is satisfied that that person is a suitable person to exercise the operational powers and is capable of doing so.  

33. Secondly, paragraph 4 of Schedule 5 requires the Secretary of State to appoint an Advisory Panel
.   The chair of the Advisory Panel will only be permitted to recommend that the Director General  has operational powers if satisfied that the Director General  has received adequate training in respect of the exercise of those powers (paragraph 4(6) of Schedule 5): and the Secretary of State must, when exercising the designation powers conferred on her by clause 9 give effect to the recommendations from the chair of the Advisory Panel as to the operational powers which the Director General  should have (clause 9(5)).

34. Similarly, the Director General  may not designate an NCA officer with operational powers unless he is satisfied that the officer concerned is capable of exercising the powers effectively, has received adequate training in the exercise of them and is otherwise a suitable person to exercise the powers (clause 10(2)).

35. It is important that any NCA officer who is designated with operational powers, or the Director General himself, if he is to use those powers, is trained to exercise them in accordance with the law.  For example, in relation to a power of arrest, which engages Article 5, the officer in question would need to know that the arrested person must be “informed promptly, in a language which he understands, of the reasons for his arrest and of any charge against him” (Article 5.2).  The provisions of the Bill referred to in paragraphs 22 and 23 above will require that all relevant officers receive that, and all the other, training necessary to exercise the powers properly.

36. Further, there is nothing in these Bill provisions themselves which will contravene Convention rights.  Any NCA officer exercising operational powers will, by definition, be investigating criminal offences, and will thus be under a duty to have regard to the Codes of Practice under the Police and Criminal Evidence Act (“PACE”) 1984 in carrying out their functions.  Designated officers and the DG will also be subject to the NCA’s complaints system which will be overseen by the Independent Police Complaints Commission (“IPCC”), the Police Complaints Commissioner for Scotland (to become the Police Investigation and Review Commissioner) or the Police Ombudsman in Northern Ireland, as the case may be.

Clause 11: Inspections and complaints

37. Clause 11 (which also gives effect to Schedule 6) provides for the oversight by HMIC and the IPCC in relation to the NCA.  HMIC is required to inspect the NCA from time to time, and if requested to so by the Secretary of State; in each case, there is requirement to report to the Secretary of State.  The Secretary of State may make regulations conferring functions on the IPCC, in relation to the functions of the DG and other NCA officers, which apply the provisions in Part 2 of, and Schedule 3 to, the Police Reform Act 2002 (“the 2002 Act”).

38. The regime in the 2002 Act which established the IPCC was intended to ensure that its exercise of any of its functions is compatible with the investigative duties under Articles 2 and 3, and the requirements under Article 13 of the ECHR.    

39. This clause will enable the Secretary of State to make regulations which establish procedures similar to those contained in the 2002 Act, so as to ensure that the IPCC has jurisdiction in respect of complaints about, or misconduct by, the DG or other NCA officers in relation to their exercise of functions in England and Wales; the Police Ombudsman for Northern Ireland and Police Complaints Commissioner for Scotland (to become the Police Investigation and Review Commissioner) will have jurisdiction in relation to the exercise of functions by the DG and other NCA officers in Northern Ireland and Scotland respectively.  The IPCC will also have oversight in relation to the exercise by the NCA of asset recovery functions conferred on it by POCA in England and Wales; this extends its oversight from that which it had in relation to SOCA. 

40. This clause contains the significant safeguard that the regulations made under it will be subject to Parliamentary scrutiny (in accordance with the negative resolution procedure).  Moreover, HMIC and the IPCC (as well as the NCA) will, as public authorities, have a duty under section 6 of the HRA 1998 to act compatibly with the ECHR.

41. This clause also provides for the disclosure of information by the NCA to HMIC and the IPCC; in each case, the disclosure must be for the purpose of the exercise by HMIC or the IPCC of its respective powers to inspect or oversee the investigation of the exercise of functions by the DG or other NCA officer.  This clause enables the Secretary of State by regulations to make further provision about the disclosure by the NCA to HMIC or the IPCC, or to make provision about their onward disclosure of information provided to them by the NCA.

42. Provision governing the sharing of personal information about a person engages Article 8.  This clause, by virtue of provision made in it or specific provision which will be made under it in regulations ensures that the processing of any such information is in accordance with the law, and is necessary in a democratic society in the interests of the prevention of crime and the protection of the rights and freedoms of others.  

43. The power in this clause to make regulations is for the purpose of building in necessary safeguards in relation to how information is processed, whilst at the same time ensuring that the independence of the IPCC, which it should enjoy to ensure compatibility with the Article 2 and 3 rights described above, is not compromised.  This is accompanied by the safeguard that the regulations will be subject to Parliamentary scrutiny.  Further, these regulations can include any provision in Schedule 7, which include the safeguard, for example, that there can be no disclosure in contravention of the Data Protection Act 1998.  HMIC and the IPCC (as well as the NCA), as public authorities, will also have a duty under section 6 of the HRA 1998 to act compatibly with the ECHR.   

Investigatory powers 

44. The NCA will be able to exercise the intrusive investigatory powers provided for in Part III of the Police Act 1997 and the Regulation of Investigatory Powers Act 2000 (“RIPA”), both of which are considered to be compliant with the HRA 1998 and Article 8.  Those enactments, and the related secondary legislation and codes of practice, set out detailed provisions governing the authorisation and conduct of covert surveillance, the use of covert human intelligence sources, the interception of communications and the acquisition of communications data. The exercise of these powers is subject to oversight by the Office of Surveillance Commissioners and the Interception of Communications Commissioner.  In the case of the interception of communications and the most intrusive forms of covert surveillance involving the interference with property, the prior approval of the Secretary of State and a Surveillance Commissioner respectively is required. These arrangements will apply to the NCA as they apply to other public authorities eligible to exercise these powers.

Clause 13: Prohibition on certain NCA officers taking strike action

45. The European Court of Human Rights (“ECtHR”) has in a number of recent cases, including Enerji Yapi-Yol Sen v Turkey [2009] ECHR 2251, confirmed that the right to strike is conferred as an element of the right to freedom of association conferred by Article 11. But this is not an absolute or unlimited right. It can be subject to certain conditions and restrictions if this is justified under Article 11(2). See also National Union of Rail, Maritime & Transport Workers v Serco Ltd (t/a Serco Docklands) [2011] EWCA Civ 226.  

46. Clause 13 makes it an actionable tort to induce the Director General of the NCA and certain NCA officers to take strike action. They will be NCA officers designated by the Director General of the NCA under clause 10 as having some or all of the powers (and privileges) of a constable; the (customs) powers of an officer of Revenue and Customs; and the powers of an immigration officer (“operational powers”). If a trade union were to call a strike by those officers, the call would inevitably induce them to withhold their services and expose the union to proceedings by the Secretary of State.

47. Clause 13 therefore restricts the right of those officers to strike and thus engages the right set out in Article 11. It is similar to section 127 of the Criminal Justice and Public Order Act 1994, as inserted by section 138 of the Criminal Justice and Immigration Act 2008, which restricts the right of prison officers to take industrial action. Police officers are not allowed to join an ordinary trade union, and inducing a police officer to withhold his or her services is a criminal offence: see sections 64 and 91, respectively, of the Police Act 1996.

48. Article 11(2) expressly does not prevent the imposition of “lawful” restrictions on the exercise of the rights it confers by “members of . . . the police or of the administration of the State”. The ECtHR has held (see, in particular, Demir and Baykara v Turkey [2008] ECHR 1345) that such restrictions are to be construed strictly. The restriction in clause 13 is confined to the right to take strike action, and NCA officers with operational powers will have or retain the right to join trade unions with a right of collective bargaining. 

49. NCA officers designated with the powers of a constable will have the same powers as police officers. Lawful restrictions can also be imposed on the exercise of the rights of public servants if the nature of the duties performed by them requires them to be regarded as members of the administration of the state subject to such restrictions (Demir), such as “civil servants exercising functions of authority on behalf of the state” (Enerji Yapi-Yol Sen). NCA officers designated with operational powers will clearly be engaged in the administration of the state, as they will be exercising the powers of a constable, customs powers and/or immigration powers.

50. In order to be “lawful”, a restriction must be prescribed by national law, must pursue one or more of the legitimate aims specified in Article 11(2) and must be necessary in a democratic society (see Demir and also the JCHR’s reports on the prohibition on industrial action by prison officers – paragraph 1.129 of HL Paper 37 HC 269 and paragraph 2.49 of HL Paper 81 HC 440).

51. The restriction in clause 13 will be prescribed by national law because it will be authorised by primary legislation which is sufficiently clear and precise to enable those likely to be affected to understand it and to regulate their conduct so as to avoid breaking the law.  

52. The restriction will pursue legitimate aims in that it will be imposed for the prevention of crime, in the interests of national security or public safety and/or for the protection of the rights and freedoms of others, including victims of serious and organised crime.

53. In determining whether there is a “necessity” or “pressing social need”, it is recognised that states have only a limited margin of appreciation. However, the restriction in clause 13 is proportionate to the legitimate aims pursued and the reasons for it are relevant and sufficient. 

54. Employees of SOCA, who will become NCA officers, currently designated with operational powers have no restrictions on their right to strike. Civil servants with the powers of a customs or immigration officer also have no restrictions on their right to strike. However, police officers have no right to strike. Successful operations against serious and organised criminal activity will only succeed if the NCA has all the tools needed available to it all the time. The Government expects the overwhelming majority of NCA officers with operational powers to receive a so-called ‘triple designation’. In other words, most NCA officers who hold operational powers will hold all three. However, there may be officers whose roles only require customs or immigration powers. The role of the NCA and its officers will not be the same as that of HMRC or UK Border Force and their officers. It will be designed to compliment their work, not replicate it, and the immigration and customs crime that the NCA will be focusing on will be at a threshold level of serious and/or organised crime (including human trafficking/drug importation). 
55. In addition, given the focus of the NCA’s work on serious and / organised crime the Government considers that there will be a severe risk of public harm if the NCA were hampered operationally by limiting the restriction in clause 13 to those officers who only held the powers of a constable. Therefore, the restriction will apply to NCA officers who hold some, or all, of the operational powers. The NCA will have an operational focus on a wider range of serious and organised criminal activity than is currently the case with SOCA. It will work closely with the police and therefore it will need to align its capabilities and responses accordingly. The NCA will be responsible for leading operations to tackle crime which inherently poses a higher and more immediate risk of harm to the public or a threat to national security. This will include: the importation/supply of drugs and firearms; human trafficking; sexual abuse and exploitation of children; and leading on tackling Cybercrime. Many of these criminal activities are linked to other forms of serious crime involving a serious risk of harm to the public, including murder, violence, intimidation and running protection rackets.
56. The continuous availability of NCA officers will be indispensable in order to protect the public from serious and organised crime, in the same way that the police’s continual presence is conducive to the public good. Any interruption in the service provided by NCA officers with operational powers would have serious consequences in relation to the prevention of crime, the safeguarding of national security, the maintenance of public safety and/or the protection of the rights and freedoms of others. Intelligence will be regularly received at short notice that could require an immediate response to a specific threat of harm. It may be received from UK police officers, international law enforcement agencies or from a member of the public. The response cannot always be planned for or organised around the non-availability of NCA officers through industrial action. As with police officers, if NCA officers with operational powers are not available for duty due to industrial action there will be an increased and significant risk of public harm or a threat to national security. 
57. Domestic courts have assumed that sufficient compensatory measures have to exist when there is a ban on the right to strike, in order to justify the ban under Article 11(2), although no such measures have been found inadequate (see Ministry of Justice v Prison Officers’ Association [2008] EWHC 239 QB and R (Staff Side of the Police Negotiating Board) v Secretary of State for the Home Department [2008] EWHC 1173 (Admin)). 

58. In lieu of their ability to strike, sufficient compensatory measures for NCA officers with operational powers will be put in place. These will include an independent pay review body, which clause 14 enables the Secretary of State to establish as a stand-alone body or to combine with an existing or future pay review body (although the regulation-making power confers a power, rather than a duty, to establish an independent pay review body it is the Government’s intention to establish such a body). This body will make independent, non-binding recommendations to the Secretary of State on the pay and allowances for the Director General of the NCA and to the Director General on the pay and allowances of NCA officers with operational powers. In the Police Negotiating Board case, Lord Justice Keene could not see that the compensatory principle requires the Secretary of State to accept such recommendations save in exceptional circumstances. 

59. As previously stated, NCA officers with operational powers will have or retain the right to join trade unions. Those unions which are recognised by the NCA will have the right of collective bargaining with the NCA over non-pay issues. It is anticipated that disputes will be resolved under collectively agreed procedures. The Government’s intention is to negotiate a voluntary “no strike” agreement with the recognised trade unions. In the event that this is achieved, clause 13(7) gives the Secretary of State a power to suspend the operation of the no-strike provisions in clause 13(1) to (3).
60. The ECtHR may compare the situation in other European states and it may take account of evidence of international standards, including documents or provisions which have not been ratified by the UK, in seeking a true interpretation of Article 11. In Demir, the ECtHR said: “The precise obligations that the substantive provisions of the Convention impose on Contracting States may be interpreted, firstly, in the light of relevant international treaties that are applicable in the relevant sphere.”

61. There are various international instruments that recognise or implicitly include the right to strike: see, for example, Article 6 of the Council of Europe's Social Charter, which the UK has not ratified, and International Labour Organisation (“ILO”) Conventions 87, 98 and 151, which the UK has ratified. The Committee on Freedom of Association (“CFA”) was set up by the ILO to examine complaints about alleged violations of freedom of association standards or principles. It has acknowledged that the right to strike can be restricted or even prohibited in the public service, or in essential services in the strict sense of the term (that is, services whose interruption could endanger the life, personal safety or health of the whole or part of the population), provided that the limitations are accompanied by certain compensatory guarantees. 

62. In the public service the right to strike can be restricted or prohibited only for public servants “exercising authority in the name of the state”. The CFA has decided that they include customs officers, prison officers and other officials working in the administration of justice. The CFA also considered that the prison service is clearly one where the interruption of the service could give rise to an imminent threat to the life, personal safety or health of the whole or part of the population, in particular, prisoners and the wider public. The police are an essential service, too. It follows that NCA officers with operational powers will be public servants who exercise authority in the name of the state and will also be working in an essential service. 

63. According to the Digest of Decisions and Principles of the CFA, states having ratified ILO Convention 87 are not required to grant rights covered by the Convention to the police. Any limitations or exclusions imposed by the legislation of a state as regards the trade union or collective bargaining rights of the police are therefore not contrary to the Convention. As regards the nature of appropriate guarantees to safeguard workers’ interests in cases where restrictions are placed on the right to strike in essential services and the public service, such restrictions should be accompanied by “adequate, impartial and speedy conciliation and arbitration proceedings in which the parties concerned can take part at every stage and in which the awards, once made, are fully and promptly implemented”. Subject to negotiating with recognised unions procedures for resolving disputes about non-pay issues, the compensatory measures to be put in place for NCA officers with operational powers in lieu of their ability to strike will be consistent with this recommendation.

64. It is the Government’s view that the provisions in Part 1 are compatible with Articles 2, 3, 8, 11 and 13 and A1P1.

Part 2: Courts and Justice

Single County Court 

65. Clause 17 establishes a single county court for England and Wales, thereby replacing the current regime in which the approximately 170 county courts exist as separate entities and operate independently of one another. Schedule 9 makes a number of consequential amendments to primary legislation arising from the establishment of a single county court. As part of the unified structure, these amendments will remove the need for the Lord Chief Justice to consult the Lord Chancellor prior to appointing judges of the Senior Courts to sit in the county court. These provisions will give effect to two recommendations in Sir Henry Brooke’s 2008 Report: Should the Civil Courts be Unified?
 
66. It is intended that the creation of a single county court will, amongst other matters, provide flexibility in allocating cases to county court centres and listing cases for hearing, as well as simplifying the task of transferring cases between court centres and providing for more flexible judicial deployment.
67. It is not considered that any particular ECHR issues arise in connection with these provisions. In particular, these provisions will have no detrimental effect upon the number of hearing centres available to hear cases or any party’s ability to issue or defend proceedings or file any relevant documents in respect of those proceedings. 
Single Family Court

68. Clause 17 of the Bill also provides for the creation of a new statutory family court. This court will deal with all family proceedings, save that  the Family Division of the High Court will retain exclusive jurisdiction in some limited areas (for example, where it would currently exercise its inherent jurisdiction to make a child a ward of court). 

69. All "levels" of judiciary who can currently deal with family proceedings across the magistrates' courts, county courts and the High Court will be able to sit in the new family court. 

Delegation of judicial functions within the Family Court

70. Currently, lay magistrates sitting in magistrates' courts are assisted and advised by justices’ clerks and assistant justices’ clerks. Functions of the magistrates' court may be delegated in rules to the justices' clerk, if a function is one which may be undertaken by a single justice (as opposed to the more usual bench of three lay magistrates in a family case). 

71. Schedule 10 to the Bill inserts various new sections into the Matrimonial and Family Proceedings Act 1984 (“the 1984 Act”) to make provision in relation to the family court. In the family court justices' clerks will be named "legal advisers" and will have a role in assisting all levels of judiciary, and advising lay magistrates. Provision in respect of legal advisers and assistant legal advisers is made in new sections 31O and 31P of the 1984 Act, inserted by Schedule 10 to the Bill.
72. New section 31O(4) of the 1984 Act gives power for the Lord Chancellor to make rules delegating functions of the family court to a legal adviser, and delegating functions of a legal adviser to an assistant legal adviser. It is anticipated that the power could be used quite widely, for example, to allow legal advisers to make prescribed procedural, interlocutory, emergency or uncontested decisions (including final, substantive orders).
73. The Government has considered whether such delegation would raise ECHR concerns, in terms of ensuring that there is fair and impartial consideration of any dispute if Article 6 is engaged.  It may be that Article 6 is not engaged at all in a matter being dealt with by a legal adviser. Article 6 will only apply where decisions are determinative of a person’s civil rights and obligations. 

74. This being the case, decisions in interim proceedings may not fall within scope of Article 6; it will be necessary to look at the nature, object, purpose and effect of the interim measure to establish whether it is “determinative” (see Micallef v Malta, App. No 17056/06, in particular paragraphs 75 to 89 of the judgment). 

75. Further, procedural determinations may not engage Article 6. For example, it has been held that Article 6 does not apply in respect of a decision to refuse leave to appeal (Helmers v Sweden, App. No 18826/85).

76. In addition, Article 6 will only apply where there is a “contestation” (or dispute) as to a civil right or obligation in a civil case. It follows that Article 6 may not be engaged in a case determined by a legal adviser where the making of a given decision is not contested. 

77. In addition, provision will be needed to ensure the legal adviser's impartiality, independence and immunity from suit. Provision for such matters as regards justices’ clerks is currently made in sections 29, 31 and 32 of the Courts Act 2003. This provision is mirrored for legal advisers, and assistant legal advisers, in new section 31O of the 1984 Act.

78. New section 31O(7) of the 1984 Act provides that a legal adviser exercising certain specified functions is not subject to the “direction” of the Lord Chancellor or any other person. The subsection also provides that an assistant legal adviser when carrying out such a function is not subject to the direction of any person other than a legal adviser. This subsection ensures independence.

79. New section 31O(8) of the 1984 Act provides that no action lies against a legal adviser, or assistant, in respect of what he or she does, or omits to do, in the execution of his or her duty and in relation to a matter within his jurisdiction. New section 31O(9) of the 1984 Act provides that an action lies against a legal adviser, or assistant, in respect of what he or she does, or omits to do, in the circumstances referred to in section 31O(8) if, but only it, it is proved that he or she acted in bad faith. Subsections (8) and (9) of new section 31O of the 1984 Act combine to provide the appropriate level of immunity from suit.

80. With such safeguards, the Government is satisfied that provision for the delegation of functions to the legal adviser, or assistant, in the family court will be ECHR compliant.

Access to hearings and publication of information from proceedings in the Family Court 

81. Provisions in the Bill for the family court include provision as to the powers of the court. Where such powers are not expressly conferred (whether in freestanding provision or by amendments to existing legislation), new section 31E(1) of the 1984 Act, inserted by Schedule 10 to the Bill, ensures that the family court will have the power to make any order which could be made by the High Court or the county court, were the proceedings in such a court. Family Procedure Rules made under section 75 of the Courts Act 2003 will apply to the family court (by virtue of the amendments to that section made in Schedule 10 to the Bill). 

82. The family court will have the same powers as the High Court and county courts have now to regulate access to hearings and disclosure of information from family proceedings.  The intention is largely to replicate for the family court the provisions currently in force. This will necessitate the repeal of the uncommenced Part 2 of the Children, Schools and Families Act 2010, which made new provision in respect of access to, and disclosure of information from, family proceedings, but which the Government has stated it does not intend to bring into force. Provision for that repeal is made in clause 17(4) of the Bill.
83. The Government’s response to the Inquiry, issued on 26 October 2011, accepted the recommendation and stated that “Ministers advised Parliament in October 2010 that no decision would be taken on commencement of these provisions until the outcome of the Family Justice Review. However, in light of the committee’s findings, we have decided to bring forward that decision.”.
84. Proposals in respect of the openness of, and reporting of, family proceedings will engage Articles 6, 8 and 10.   The proposals represent by and large a restatement of the law currently in force. That being the case, there will not be any shift in the balance between competing Convention rights from the present framework.  

85. The present framework (in particular section 12 of the Administration of Justice Act 1960, section 39 of the Children and Young Persons Act 1933, section 97(2) of the Children Act 1989 and section 71 of the Magistrates’ Courts Act 1980) allows for very restricted reporting indeed
, subject to the possibility of reporting restrictions being relaxed by the court on a case-by-case basis.  This ensures that the Article 8 protection is stringent and automatic, and Article 10 interests may be addressed specifically and in the exercise of discretion.  

86. Within the family court, the proposal is that the restrictions should be broadly the same as exist now in relation to family proceedings
. The current framework has been considered by the courts in on various occasions in recent years.

87. The European Court of Human Rights has held in B v United Kingdom [2001] 2 FLR 261 that the current practice of hearing children cases in private is Convention compliant.  Whilst accepting that the general rule should be for civil proceedings to be heard in public, the Court did not consider it inconsistent with Article 6 for a State to designate a class of proceedings as an exception to that rule, and saw this as apparent from the text of Article 6 itself.  Children proceedings were an example of an area where the exclusion of the press and public could be justified to protect the privacy of children and parties, and avoid prejudicing the interests of justice.  The Court noted that the restrictions regarding attendance must always be subject to a court’s control and a court must always consider whether or not to exercise its discretion to relax the normal restrictions if requested by one of the parties.
 

88. In the domestic context, the Court of Appeal has reaffirmed that the present system is Convention compliant in Pelling v Bruce Williams [2004] EWCA Civ 845. Dr Pelling, notwithstanding the outcome of B v.UK (above), had launched a challenge against section 97(2) Children Act 1989 and rule 4.16(7) of the Family Proceedings Rules 1991 (“the FPR 1991”) as not being ECHR compliant, specifically as contravening Article 6 and Article 10; and against two other provisions of the FPR 1991 restricting disclosure of documents in proceedings.  The Court accepted the contention that his Article 10(1) rights were engaged, but considered that the conduct of proceedings in chambers was necessary in a democratic society for protection of the rights of others – namely the other parties to proceedings and the child.  The Court, however, reviewed its standard practice of automatically restricting the reporting of the identification of children in appeals which are heard in open court under the Children Act 1989. The Court of Appeal uses its inherent jurisdiction and section 39 of the Children and Young Persons Act 1933 to impose these restrictions. The Court of Appeal now considers on a case by case basis whether such restrictions should be imposed following hearings in open court and has regard to the competing rights involved enshrined in Article 8 and Article 10.

89. The issue was revisited by the European Court of Human Rights in Moser v. Austria (Application no. 12643/02) [2007] 1 FLR 702.  The case concerned the removal of a child from a mother on the basis only that her residential status in Austria was unclear, and she had no accommodation.  The child was taken into public care.  The mother complained, amongst other things, that she had been denied an oral and public hearing. The Court found various violations of Article 8 (procedural elements) and Article 6 in her favour.  Dicta at paragraph 97 are of particular relevance in this context:

“Moreover, the case of B&P v. United Kingdom concerned the parents’ dispute over a child’s residence, thus a dispute between family members, i.e. individual parties.  The present case concerns the transfer of custody of the First applicant’s son to a public institution…thus opposing an individual to the State.  The Court considers that in this sphere, the reasons for excluding a case from public scrutiny must be subject to careful examination.” 
90. Munby J in Re Webster: Norfolk County Council v. Webster [2006] EWHC 2733,  [2007] 1 FLR 1146 makes specific mention of Moser and raises the possibility that a higher standard is required to justify a hearing in public law children cases which is in private
.  

91. The Webster case (in which reporting restrictions were lifted) is also notable in that Munby J applied the balancing test derived from Campbell v. MGN Ltd [2004] UKHL 22, [2004] 2 WLR 1232,  Re S (A Child) (Identification: Restriction on Publication) [2004] UKHL 47 and Re W  [2005] EWHC 1564 to the decision whether the requirement to hear the care proceedings in chambers set out in rule 4.16(7) of the FPR 1991 should be disapplied and the matter heard in open court.
  He stated that this was a matter of Convention compliance, and Articles 6, 8 and 10 were engaged.  Subsequently, Webster itself has been applied in Re O [2007] All ER (D) 169 to a decision under rule 10.20A of the FPR 1991 regarding an application for disclosure of information from family proceedings where the BBC were being sued for libel. 

92. In the case of Re Child X [2009] EWHC 1728(Fam), the President applied the same tests to the question of whether the media should be excluded from family proceedings under rule 10.28 of the FPR 1991 (as amended in April 2009) (paragraph 46 of the decision refers).

93. The practice of privacy in ancillary relief proceedings has been considered recently in Lykiardopulo v Lykiardopulo and Lykiardopulo [2010] EWCA Civ 1315. The case focussed on the issue of the publication of a judgment from an ancillary relief case. The Court of Appeal noted that the importance of open justice must never be dismissed, but that the practice of privacy recognises (inter alia) that the financial affairs of any family are essentially private and not a matter of legitimate public interest (paragraph 30).

94. In X, Y, Z, Brian Morgan v A Local Authority [2011] EWHC 1157 (Fam) the President was considering the application of a journalist (Mr Morgan) for an order for permission for the media to name the medical expert witness (Dr M) in past care proceedings. The President summarised the legal position as that set out by Munby J in the case of BBC v CAFCASS Legal and Others [2007] EWHC 919 (Fam):

“(i) the care proceedings…having come to an end, the restrictions imposed by section 97(2) of the Act 1989 no longer operate…

(ii) the only relevant statutory restrictions are those imposed by AJA 1960, section 12;

(iii) AJA 1960, section 12, although it prevents the publication of Dr M’s report and imposes restrictions upon discussions of the facts and evidence in the case, does not prevent publication of the names of the parties, the children or the witnesses…

(iv) accordingly, unless I agree to exercise what has become known as the “disclosure jurisdiction”… Dr M’s report cannot be published, and unless I exercise what has become known as the “restraint jurisdiction” there will be nothing to prevent the public identification of Dr M;

(v) both the “disclosure jurisdiction” and the “restraint jurisdiction” have to be exercised in accordance with the principles explained by Lord Steyn in In Re S (A Child) (Identification: Restrictions on Publication)… and by Sir Mark Potter in A Local Authority v W…., that is, by a “parallel analysis” of those of the various rights protected by the [ECHR] which are engaged, leading to an “ultimate balancing test” reflecting the Convention principle of proportionality”.

95. In the X, Y, Z case, Article 10 arguments prevailed over the Article 8 rights of the children, and it was decided that Dr M should be named and his report published (with the children’s and parents’ names redacted, but with the Local Authority and GP surgery named).

96. It is considered that what is proposed by way of the position on attendance in the family court, and publication of information from those proceedings, does not differ in any fundamental way from the current provision in the different courts currently hearing family proceedings. The case law cited above shows that the current provisions do not fall foul of any ECHR considerations, albeit a “balancing test” will be needed on a case by case basis. The Government therefore considers that it follows that what is proposed for the family court is compatible with the Convention rights.

Judicial appointments

97. Clause 18 and Schedule 12 contain a number of provisions in respect of judicial appointments. Part 1 of the Schedule deals with the number of Supreme Court judges and also inserts a regulation-making power regarding their selection. Part 2 (paragraph 9) enables a selection body to prefer a candidate for the purposes of increasing diversity where candidates for judicial office are of equal merit. Part 3 inserts regulation-making powers regarding the composition of the Judicial Appointments Commission, the selection of Commissioners and the terms of office of Commissioners. Part 4 inserts regulation-making powers regarding selection procedures for specified judicial offices and also transfers powers to appoint and related functions from the Lord Chancellor to either the Lord Chief Justice of England and Wales or the Senior President of Tribunals in relation to specified judicial offices. Part 5 abolishes the office of Assistant Recorder. Part 6 provides for selection of Deputy High Court judges to be carried out by the Judicial Appointments Commission. Clause 45 provides a framework for more flexible deployment of courts judiciary (England and Wales) and certain tribunals judiciary.

98. Article 6 of the ECHR – the right to an independent and impartial tribunal - is engaged. Determining independence for these purposes means having regard to factors such as the manner of appointment of judges, the existence of guarantees against outside pressure and whether the court/tribunal  presents an appearance of independence (see Findlay v UK (1997) 24 EHRR 221 at paragraph 73). This requires that processes for selection for judicial office should be transparent with appropriate safeguards to prevent interference by the executive. 

99. The insertion of regulation-making powers in Parts 1, 3 and 4 do not infringe Article 6 rights. The power to make such regulations will be exercised in a way which is compatible with Article 6.  

100. The promotion of diversity in paragraph 9 of Schedule 12 does not infringe Article 6. For this provision to apply, candidates must still be assessed as equally meritorious by the selecting body. It is only then that the selecting body will be able to prefer one candidate over another in order to increase diversity of a specified group (or sub-group of that group) of judicial office-holders. 

101. The provision for a maximum number of judges of the Supreme Court (instead of a specified number) in Part 1 does not infringe Article 6. These changes reflect the current position where in practice the Supreme Court has operated satisfactorily without a full complement. There is no suggestion that current practice infringes Article 6.

102. The transfer of appointment functions from the Lord Chancellor to the Lord Chief Justice of England and Wales or the Senior President of Tribunals in Part 4 does not infringe Article 6. If anything, it lessens the risk of arbitrary interference by the executive by transferring appointment functions to the senior judiciary.

103. The abolition of the office of Assistant Recorder does not infringe Article 6. Appointment to the office of Assistant Recorder has fallen out of use and therefore no person will be affected by this abolition.

104. Selection of Deputy High Court judges by the Judicial Appointments Commission (instead of by the Lord Chief Justice) is also consistent with Article 6. This will make the selection process more transparent and will bring it into line with the processes that apply in relation to the selection for most other judicial offices.

105. The new framework enabling judges to sit flexibly across different courts and tribunals of equivalent or lower status is compatible with Article 6.  It confers on the Lord Chief Justice for England and Wales a statutory function for judicial deployment across both the courts (England and Wales) and certain tribunals. Such a provision is consistent with judicial independence.

Fine collection functions

106. Clause 20 of the Bill makes provision for two elements relating to the function of collecting fines from offenders.  The first element is the contracting out of the role of fines officers, and the second is the recovery, from offenders who default on payment of fines, of sums in respect of the cost of the action which has to be taken to secure payment from the defaulter.  

Contracting out of the role of fines officers

107. Subsection (2) of clause 20 inserts into the Courts Act 2003 (“the 2003 Act”) a new section 36A the purpose of which is to put beyond doubt the ability of the Lord Chancellor to contract out to a third party the role of the fines officer so as to enable staff provided under a contract to perform all of the fines officers’ functions under Schedule 5 to the 2003 Act.  The power to contract out the roles of officers or staff for the courts is provided by section 2(4) of the 2003 Act, which enables the Lord Chancellor to enter into “such contracts with other persons for the provision, by them or their sub-contractors, of officers, staff or services as appear to him appropriate for the purpose of discharging his general duty in relation to the courts”.   Section 36 of the 2003 Act defines a fines officer as a person who is—

“(a) appointed by the Lord Chancellor under section 2(1) or provided under a contract made by virtue of section 2(4); and

(b) designated as a fines officer by the Lord Chancellor.”

108. The words in italics were inserted by amendment in the Commons during the Courts Bill’s passage, and explained by the Minister in charge as being intended to enable the role of the fines officer to be contracted out.  On Lords consideration of Commons amendments, however, the Minister stated that any such arrangements for contracting out would be subject to the prohibition (in what became section 2(5) of the 2003 Act) on entering into contracts for the provision of officers and staff to carry functions “which involve making judicial decisions or exercising any judicial discretion”.  

109. A continued lack of clarity on the issue of whether and if so how far any of the functions of a fines officer in Schedule 5 to the 2003 Act are to be regarded as involving the making of judicial decisions or exercising any judicial discretion has meant that no arrangements for contracting out have ever been made.  Subsection (2) of clause 20 addresses this issue by providing that any function conferred by or under an enactment on a fines officer as such is to be taken for the purposes of section 2(5) of the 2003 Act as not involving the making of judicial decisions or the exercising of judicial discretion.  

110. It might be argued that the possibility of functions which are arguably judicial in the sense of section 2(5) being performed by officers provided under a contract engages Article 6, in so far as it might be argued that such contracted-out officers may not be sufficiently independent and impartial when performing such functions.  To the extent that such an argument might be made, however, it is the Government’s view that this is  an argument of degree rather than type, since fines officers at present are simply HM Courts and Tribunals Service (“HMCTS”) employees, with no specific provision made for their being separate or impartial, and any decisions made by them which appear to involve the exercise of a discretion which might be seen as “judicial” (in particular, under paragraphs 22, 31 and 38 of Schedule 5 of the 2003 Act) are subject to a right of appeal by the fine debtor to the magistrates’ court, which may quash the fines officer’s decision.  The process is, accordingly, applying the general line of authority which includes Kingsley v. UK [2002] EHRR 10, one which is in accordance with Article 6(1).   This would not change with fines officers who are provided under a contract, so there is no difference of type (the functions of the fines officer which would be in contemplation seem to be “of a public nature” for the purposes of section 6(3)(b) HRA, such that fines officers provided under a contract would be “functional” public authorities for those purposes, and required to operate in accordance with the Convention rights in performing these functions in the same way as are HMCTS employees).  

111. The argument that there is a difference of degree might be raised in relation to the extent to which fines officers are separated from enforcement officers.  Fines officers have no involvement in the actual taking of enforcement action such as the execution of a warrant of distress, which is undertaken by enforcement officers. The enforcement officers similarly have no involvement or influence in relation to whether the enforcement action is mandated, and the fines officer has no incentive to mandate it other than for the general purpose of effective fine collection (which is an interest of the fines officer’s employer).   Should fines officers be provided under a contract with a contractor which also carries out enforcement action, it might be argued that there is a risk, or the appearance of a risk, that the fines officer is perceived as being open to improper considerations or incentives to mandate enforcement action which others connected with the firm may carry out.  This is a risk which arises, and is to be addressed, in implementation, rather than to the ability to contract out in itself; and fines officers provided under a contract will as “functional” public authorities be required to perform their functions compatibly with the Convention rights.  Their decisions will also remain subject to appeal in the same way as at present, regardless of the specific arrangements under any contract.

Recovery of costs of collection action

112. Subsection (1) of clause 20 inserts into the Magistrates’ Courts Act 1980 a new section 75A, which makes provision for a person liable to pay a fine to be liable also to pay the costs of action taken for the purpose of securing payment of the fine, but only where the action is on account of a default in payment.  The recoverable costs accordingly do not include costs of doing things during any period allowed for payment of the fine or, where the fine is to be paid by instalments, anything done at a time when the instalments are up to date; nor do they include the costs of an enforcement officer in carrying out the enforcement action, which are recoverable in their own right under existing provisions.  The intention is for the costs incurred by HMCTS administrative staff and fines officers when collecting fines to be chargeable and recoverable from the debtor.  The clause requires prior notice of the possibility of such costs to be given, and limits the costs to action where the fine debtor is in default.  

113. It might be argued that this provision potentially engages Article 4 of Protocol 7 (offender not to be subject to additional penalty for same offence); but the United Kingdom has neither signed nor ratified that Protocol; and in any event, it is considered that the costs, being referable solely to action which is necessary for collecting the fine, and only for such action referable to actual default in payment, do not amount to an additional penalty any more than do the costs of executing a warrant of distress, for example.  

Data sharing gateway

114. Clause 21 provides for a data gateway between the relevant authority (the person making the decision on financial eligibility in respect of a fee remission) with the Department for Work and Pensions and that Department’s equivalents in Northern Ireland - the Department for Social Development for Northern Ireland, the Northern Ireland Housing Executive, the Land and Property Services (Northern Ireland) and the Department for Finance and Personnel for Northern Ireland - and with Her Majesty’s Revenue and Customs. 

115. The relevant authority can request, and receive, certain information in relation to the financial eligibility of an individual for a court or tribunal fee remission, for example whether an applicant is in receipt of a certain social security benefit which in turn would lead to exemption from the duty to pay the relevant fee.  

116. Currently, the applicant has to provide up-to-date hard-copy evidence that they are entitled to a remission.  The intention of this clause is to streamline the fee remission application system.
117. Subsection (3) of clause 21 provides that information must only be used in connection with deciding a fee remission application.  Use or disclosure of the information received under the gateway for purposes other than facilitating such a determination will be a criminal offence (subsection (5)), unless one of the exceptions in subsection (4) applies or the defence in subsection (6) applies.

118. Information obtained under clause 21 will either be in the form of financial information in relation to an individual or will confirm that the individual is in receipt of a qualifying benefit. The disclosure, acquisition and retention of personal data engages the right to a private life under Article 8(1). The Government does not consider there will be a breach of Article 8 as the fee-remission applicant will give his or her consent to the processing of his information and the measures taken are a necessary and proportionate step to facilitate access to justice.

119. It is the Government’s view that clause 21 is compatible with Article 8.

Filming and Broadcasting in court

120. Clause 22 provides that the Lord Chancellor may, by order, with the concurrence of the Lord Chief Justice, prescribe circumstances in which it will be permitted to film and broadcast proceedings in courts and tribunals. Where permitted, section 41 of the Criminal Justice Act 1925 (which prohibits photography in courts) and section 9 of the Contempt of Court Act 1981 (which prohibits sounds recording in court without permission) will not apply. 

121. A court or tribunal will have the power to direct that, notwithstanding any order, filming or broadcast may not be permitted or may only be permitted subject to certain conditions if this is necessary to ensure the fairness of any particular proceedings or to ensure that any person involved in the proceedings is not unduly prejudiced.

122. It is envisaged that the initial order made under clause 22 would permit filming to be allowed in the criminal and civil divisions of the Court of Appeal, with the possibility of this being extended to cover sentencing remarks in the Crown Court in due course. 

123. An order would permit the judgment, advocates’ arguments and (in criminal hearings) the judge’s sentencing remarks to be filmed and broadcast. Filming or broadcast of any parties or witnesses would not be permitted.

124. Filming or broadcasting of court or tribunal proceedings will not be permitted where reporting restrictions exist.

125. Article 6 protects the right to a fair hearing. The Government is of the view that mere recording is never unfair if done unobtrusively. In any event, the current intention is that no individual participants, such as witnesses, alleged crime victims, jurors or defendants, will be filmed. 

126. Article 8 provides that “everyone has the right to respect for his private and family life, his home and his correspondence.” Article 8 includes the right to live privately, away from publicity and unwanted attention. Activities of a private nature that occur in public qualify for protection under Article 8
. 

127. The Government’s view is that, apart from when a court or tribunal sit in private (in which case filming would not be permitted) court or tribunal hearings are public events, in accordance with Article 6 which provides that “everyone is entitled to a fair and public hearing”. Accordingly Article 8 is not engaged.

128. Broadcasting in courts is permitted in Finland, France, Hungary, Ireland, Italy, Poland, Portugal, Scotland and Slovakia although the Government is not aware of the extent to which court proceedings are broadcast in these countries. 

129. It is therefore the Government’s view that clause 22 is compatible with Article 6 and Article 8.

Part 3: Miscellaneous and general

Removal of full appeal rights in respect family visit visas

130. Clause 24 removes the full right of appeal for family visitors within section 4 of the Immigration, Asylum and Nationality Act 2006, which inserts section 88A into the Nationality, Immigration and Asylum Act 2002 (“the 2002 Act”). Appeals against refusals of family visit visas make up a large proportion of immigration appeals that are brought. For example, in 2010/11 49,400 family visit visa appeals were lodged, accounting for about 36% of immigration appeals in that year. Whilst the Bill removes the full right of appeal for family visitors, applicants will still have a right of appeal on human rights grounds under section 84(1)(c) of the 2002 Act. They would also be able to bring a judicial review on other grounds, and would be able to submit a fresh visa application. 

131. The Government considers it unlikely that this provision will raise ECHR issues given that in the majority of cases family life will not exist between the family members within the meaning of Article 8. However, there will be a residual right of appeal on human rights grounds which will protect ECHR rights if they arise.

Removal of in country appeal rights in exclusion cases

132. Clause 25 removes the in-country right of appeal against a decision to cancel extant leave which is taken to give effect to an exclusion decision by the Secretary of State. The cancellation of leave under Article 13(7) of the Immigration (Leave to Enter and Remain) Order 2000 is a variation of leave, and is an immigration decision under section 82(2)(e) of the Nationality, Immigration and Asylum Act 2002 (2002 Act) which gives rise to an in country right of appeal under section 92(2) of that Act. Under section 3D(2)(a) of the Immigration Act 1971, a person’s leave is extended during any period when an appeal under section 82(1) of the 2002 Act could be brought against the variation of that leave. 

133. The Government’s understanding was that section 3D(2)(a) did not apply if leave was varied while the person was outside the UK, but a recent Court of Appeal decision of MK(Tunisia) [2011] EWCA Civ 333 held that there was nothing in the statutory wording of section 3D to prevent a person from re-entering the UK in order to exercise their right to an in country appeal, courtesy of the provisions of section 92(2) of the 2002 Act, and that having done so, leave would be extended during the period of the appeal. Following the judgment, and in order to maintain the operational effectiveness of the Secretary of State’s decision to exclude foreign nationals from the UK, the Bill will remove the in-country right of appeal for persons who have extant leave at the time of an exclusion decision which is cancelled. 

134. The effect of clause 25 is that an individual who is excluded from the UK by the Secretary of State and has their leave cancelled in line with this decision will remain outside the UK for the purposes of an appeal against such a decision. This out of country appeal will be an effective remedy against the immigration decision. 

135. There is a possibility that the appellant may argue that the removal of the in-country right of appeal engages his or her Article 8 rights, where the individual has built up a family and private life within the UK over a period of time. However, as the appellant will be outside the UK at the time of the decision, ECHR issues will only arise if there are persons within the UK with whom the appellant has a family or private life, who claim that their Article 8 rights are engaged by the fact that the appellant cannot return to the UK to exercise an in country right of appeal and thus resume their family and private life.  The removal of an in-country right of appeal will have the same effect as the exclusion in that the individual is prevented from returning to the country in which he has resided, in order to take up family life whilst the appeal is ongoing.

136. A decision to exclude may only be taken by the Secretary of State personally and is made on the basis that the conduct of the individual is such that his exclusion from the UK would be conducive to the public good. An exclusion is a serious decision and one that is only taken when justified and based on all available evidence. The Secretary of State will be advised of the Article 8 implications of making such a decision and asked to weigh these, alongside other mitigating information, against whether such interference is justified. In all such decisions the Secretary of State is required to act reasonably, proportionately and consistently and this is tested at appeal proceedings. As the exclusion decision has been made on the grounds that it would not be conducive to the public good for them to enter or remain in the UK, it is therefore necessary and proportionate that the Secretary of State’s assessment of the individuals exclusion from the UK on non-conducive grounds is maintained throughout any appeal proceedings and until appeal proceedings expressly state otherwise. 

137. Such cases predominantly relate to individuals engaged in high harm activity, be it national security related, in relation to serious criminality or those engaged in unacceptable behaviour which seeks to stir up divisions within communities and encourages others to commit criminal acts.  The Government’s view is, therefore,  that when a decision is taken by the Secretary of State to exclude any interference with Article 8 rights is justified on the grounds of protecting the interests of national security, for the prevention of disorder or crime and for the protection of the rights of freedoms of others.   

Powers of immigration officers
138. Clause 26 of, and Schedule 14 to, the Bill effect a number of amendments as regards the powers of immigration officers.  

Regulation of Investigatory Powers Act 2000

139. The clause  makes provision for immigration officers to apply to (a) conduct intrusive surveillance under the Regulation of Investigatory Powers ACT (“RIPA”) 2000 and (b) interfere lawfully with property and wireless telegraphy pursuant to Part III of the Police Act 1997 (the 1997 Act); and for a senior official
 within the Home Office to authorise those applications.  

140. The Government accepts that the use of these powers will engage Convention rights, and most obviously A1P1 and Article 8.  However, for the reasons set out below, it is not considered that there will be any breach of those rights.

141.  The powers are already exercised by police constables and (in relation to customs matters) by certain customs officials working for the UK Border Agency’s Criminal and Financial Investigation (“CFI”) teams.  Immigration officers and customs officials work together on the CFI teams and it is operationally necessary for them to be able to use the same powers to combat serious and/or organised immigration crime. This will enable UKBA to meet its current obligations as a member of the Organised Crime Partnership and to carry out additional work with which it is likely to be tasked when the NCA is operationally active.  

142. Further, because its customs officials already have the facility to apply to carry out intrusive surveillance and to interfere with property and telegraphy, and those applications can be authorised “in-house”, the UK Border Agency has robust processes in place to ensure that the powers are only used when it is necessary and proportionate to do so, that sensitive information is properly protected and that it is only made available to those within the Agency who are eligible, and need, to see it. 

143. The Bill requires that applications may only be authorised if made by an immigration officer and the Government will impose a further policy restriction to ensure that such applications are only made, in practice, by immigration officers working on the UK Border Agency’s CFI teams (a relatively small subset of the overall immigration officer cohort) where necessary in relation to serious and/or organised immigration crime.  

144. The rest of the existing framework as regards intrusive surveillance to be found in Part 2 of RIPA and Part II of the Police Act 1997 will apply in any event to applications made by immigration officers.  Accordingly, the process will be subject to the approval of, and oversight by, the Surveillance Commissioners.

The Proceeds of Crime Act 2002

145. Clause 26 and Schedule 14 also effect amendments to the Proceeds of Crime Act (“POCA”) 2002.  For example, section 24 of the UK Borders Act 2007 (the 2007 Act) made provision for Chapter 3 of Part 5 of POCA (Recovery of cash in summary proceedings) to apply to an immigration officer as it had always applied to a constable.  (In practice again, the powers are only used by immigration officers working on the UK Border Agency’s CFI teams.)  

146. However, the narrow definitions of “unlawful conduct” contained in section 24(2) of the 2007 Act mean that immigration officers can only exercise the relevant powers in limited circumstances.  Customs officers and, by virtue of the glossing provisions
 in the Borders, Citizenship and Immigration  Act (BCIA) 2009, the customs officials of the UK Border Agency are not so tightly constrained, principally because of the more expansive definition of “unlawful conduct” in section 241 of POCA.  

147. The restrictions imposed by section 24 of the 2007 Act cause significant operational difficulties for immigration officers working on the UK Border Agency’s CFI teams, particularly when they prevent those officers from recovering cash which, though known to be the product of criminal behaviour, cannot be shown to be the fruits of the “right type” of criminality.  

148. Accordingly, it is proposed to allow immigration officers using any of the powers in Part 3 of Chapter 5 of POCA (bar that in section 289) to take advantage when so doing of the wider definition of “unlawful conduct” in section 241 of that Act.

149. The Government accepts that a narrower definition of that term should apply in relation to immigration officers using section 289 of POCA, as that mirrors the position for constables and customs officers/customs officials.  However, the Bill contains a new definition of unlawful conduct, namely conduct which (i) relates to the entitlement of person(s) who are not nationals of the United Kingdom to enter, transit across, or be in the UK or (ii) is undertaken for the purposes of, or otherwise in relation to one or more of a number of specified nationality enactments.

150. The Government also accepts that the provisions in Chapter 3 of Part 5 might engage A1P1 and Article 8.  However, the amendments in the Bill do not create new interferences with those rights but simply allow a cohort of officers who already exercise the relevant powers to exercise them in a wider set of circumstances than they can currently, although not more widely than other officers by whom the powers are also exercised at present (notably constables and customs officers/customs officials).  Furthermore, and again as noted above, the relevant civil recovery order needs to be made by a court, which must first be satisfied that the order requested is consistent with ECHR rights.  Accordingly, the Government is satisfied that the amendments to be made are also Convention-compliant.

151. Similarly, the Bill makes provision to put immigration officers in the same position as customs officers/customs officials in terms of their ability to exercise the powers in Part 8 of POCA that relate to money laundering, confiscation and cash detention investigations respectively
.

152. Clause 26(4) in particular achieves this objective by adding references to “an immigration officer” to the existing lists in POCA of the “appropriate officers” who can conduct those investigations.  Schedule 14 to the Bill makes further necessary, but supplemental provision in Part 8 of POCA.

153. The Government again accepts that the provisions in Part 8 of POCA might engage A1P1and Article 8.  However, the Government does not consider that the amendments which the Bill will effect create any new interferences with Convention rights: rather, they allow a new group of officers to exercise powers which are already exercised in a Convention-compliant way by other officers, including constables and customs officers/officials.  

154. Further, the Bill as drafted ensures that all the restrictions and protections which apply with regard to relevant investigations by other officers under Part 8 will apply equally to investigations of that sort by immigration officers.  For example, applications for disclosure orders in the context of confiscation investigations conducted by immigration officers will be made by the Director of Public Prosecutions, the Director of Public Prosecutions for Northern Ireland or any specified person (see paragraph 34 of Schedule 14).  In addition, the requirements already imposed on the Secretary of State under POCA to promulgate Codes of Practice regulating relevant investigations will, by virtue of the Bill, be extended to cover the exercise of any relevant functions by immigration officers.

155. When Part 5 of the Policing and Crime Act 2009 (the PCA 2009) comes into force, sections 52 to 65 of that Act will insert various provisions into POCA and thus provide additional powers designed to assist in, and increase the success rates in recovering criminal assets.  More specifically, there will be powers to retain property which is subject to a restraint order; to search for and seize realisable property which may be used to satisfy a confiscation order; to sell such property once authorised by a magistrates’ court; to require a suspect to permit a search of a vehicle where there are reasonable grounds to suspect that it contains cash which is recoverable property; and to enable notice to be given providing for forfeiture of cash without a court order.

156. The Bill makes provision to allow immigration officers to exercise these powers
 (see clause 26(4) and paragraphs 14 to 29 of Schedule 14) and the Government accepts that, in doing so, Convention rights (most obviously A1P1 and Article 8 ECHR) might be engaged.  Crucially, however, those powers were the subject of careful scrutiny by Parliament (in light of advice provided to it by the Joint Committee on Human Rights (JCHR)) during the (still relatively recent) passage of the Policing and Crime Bill.  All the protections and restrictions which will apply to the exercise of the powers by constables and customs officers/officials when the PCA 2009 comes into force will apply equally to the exercise of those powers by immigration officers as a result of the Bill.  Accordingly, the Government is satisfied that Bill provisions in question are Convention-compliant.

Immigration Crime Investigations in Scotland

157. Following the decision of the Supreme Court in Cadder v HMA
 fast-track legislation was passed in Scotland in the form of the Criminal Procedure (Legal Assistance, Detention and Appeals) (Scotland) Act 2010 (asp 15)
.  Section 1 of that Act secured, amongst other things, the right of a person detained by the police on suspicion of committing an offence, a person voluntarily attending for the purpose of questioning on suspicion of commission of an offence, or a person arrested but not charged, to a private consultation with a solicitor both before any questioning by a police constable began and at any time during that questioning, unless there were compelling reasons to restrict that right.  Section 2 made provision for the wider availability of legal aid funding in circumstances where there were difficulties in establishing a suspect’s financial eligibility; and section 3 amended section 14 of the Criminal  Procedure (Scotland) Act 1995
 to raise the maximum period for which a person can be detained by the police in Scotland without charge from 6 hours to 12 hours, and inserted new sections 14A and 14B into that Act to provide for the possibility of a further increase in the period of detention to 24 hours.

158. As customs, immigration and nationality are reserved matters for the purposes of Schedule 5 to the Scotland Act 1998, however, it was not possible to extend the provision made in the 2010 Criminal Procedure Act to cover detention by customs officials or immigration officers.  Accordingly, it is proposed now to use the Bill to make the necessary provision in respect of immigration detention (see clause 22(9) to (12) and paragraphs 44 to 49 in Part 3 of Schedule 14).  

159. The Government accepts that the powers exercisable as a result of the proposed amendments in the Bill might engage Convention rights and, in particular, Articles 5 and 8.  However, it is not considered that the exercise of those powers will in fact result in any breach of those rights: indeed, the position as regards Convention-compliance should be much improved once the Bill provisions take effect, as at present immigration officers in Scotland
 have no statutory power to detain and question suspects.  Instead, they rely either on powers of arrest contained in the Immigration Acts, or on police officers attached to the CFI teams.
160. The Bill therefore provides an immigration officer in Scotland with a power to detain and question a person, but only when the officer has reasonable grounds to suspect that the person has committed, or is committing, an immigration offence or a nationality offence
.  It specifies the usual upper limit on the period of detention, the circumstances in, and basis on, which that period may be extended by a custody review officer, and the detained person’s right of access to a solicitor.  It also provides an appropriate power of arrest. 

161. The proposed change to reliance by immigration officers in Scotland on a power to detain will also necessitate a change to their associated powers of search, which will need to be triggered by the detention of a person rather than (as currently) his or her arrest.  

162. Accordingly, the Bill makes provision for immigration officers in Scotland who are investigating immigration offences or nationality offences to petition the Procurator Fiscal to apply to the Scottish courts for common law warrants to search premises, and to execute such warrants subsequently
.  It does so by adding references to immigration officers (who must be acting with the authority (general or specific) of the Secretary of State) to the list of those who are “officers of the law” pursuant to section 1(1) of the 1995 Criminal Procedure Act.  This will provide immigration officers with the same facility as that already enjoyed in Scotland by constables and customs officers/officials.  

163. The Government accepts that a power to search of this sort might engage Convention rights and, in particular, A1P1 and Article 8.  Again, though, it is not considered that the exercise of the power in the circumstances described above will in fact contravene those rights, particularly given the role which the Procurator Fiscal will play in filtering out any unmeritorious applications and the judicial oversight of those applications which are allowed to proceed to court.  

Cross-border cases

164. The UK Border Agency has responsibility for criminal investigations arising from the exercise of its functions (and now the exercise of functions by the UK Border Force as well) throughout the UK.  Accordingly, there are often situations in which those criminal investigations straddle jurisdictions in the UK, or move from one such jurisdiction to another.  These cases can be complicated by the sometimes difficult legal issues governing jurisdiction and the powers and procedures required to gather evidence and apprehend suspects.

165. The police overcome many of the difficulties which they would otherwise encounter in such cross-border cases, at least in part, through reliance on the powers set out in Part X (Cross-Border Enforcement) of the Criminal Justice and Public Order Act 1994 (CJPOA).  While historically they have exercised those powers where necessary in support of UKBA’s immigration crime investigations in Scotland too, UKBA now has an independent role as part of the Organised Crime Partnership Board, as a result of which the police will in future have a much reduced role in those investigations.  

166. Accordingly, the Bill makes provision for immigration officers
 to be able to exercise the powers provided by sections 136 to 139 of the CJPOA in their own right (see clause 26(7) and (8) and paragraphs 41 to 43 of Schedule 14), but only in relation to the immigration and nationality functions specified in clause 26(8).  This mirrors the position enjoyed by customs officers/customs officials (see section 87 of the Finance Act 2007 and, in relation to customs officials, the glossing provisions of the BCIA).

167. The Government accepts that the powers contained in sections 136 to 139 of the CJPOA (which include powers to detain, arrest and search) might engage Convention rights, and in particular A1P1 and Articles 5 and 8.  However, it is not considered that the exercise of those powers by immigration officers will in fact contravene those rights.  The powers are already used in a Convention-compliant way by constables and customs officers/officials and all the associated qualifications and restrictions which help to ensure that that is the case will apply equally to the exercise of the powers by immigration officers.  Accordingly, for example, immigration officers will be required to take an arrested person to a police station of the sort specified in the CJPOA as soon as reasonably practicable, and to afford that person all the rights, such as access to legal advice, which a person arrested and taken to any such police station by other law enforcement officers exercising cross-border powers would be entitled to expect.  

Drugs and driving 

168. Part 1 of the Road Traffic Act 1988 (“the 1988 Act”) includes provisions relating to offences of drink and drug driving - meaning driving under the influence of drink or drugs respectively.  
169. Clause 27 and Schedule 15 will create a new drug driving offence to be inserted in Part 1 of the 1988 Act, and will also make associated amendments to Part 1 of that Act.  The associated amendments will (a) make provision for up to three preliminary drug tests to be administered, and (b) amend two existing offences to take account of the new offence and the increase in the number of preliminary drugs tests which may be required.  

170. Currently it is possible to take action against drug drivers on the basis of the offence in section 4 of the 1988 Act (Driving, or being in charge, when under influence of drink or drugs).  However in practice this offence is seldom used in drug driving cases, due to difficulties in proving both impairment and that the impairment was due to drugs.  

171. The North Review of Drink and Drug Driving Law, which reported in June 2010, concluded that “there is a significant drug driving problem, which is out of all proportion to the 56 fatal and 207 serious injury accidents reported by police in 2008 as involving impairment by drugs” (page 10).  Therefore the purpose of the new offence is to enable more effective action to be taken against drug drivers, by enabling action to be taken without the need to prove impairment.  

172. The required provisions modify existing legislation (that is, the 1988 Act), which in turn raises questions as to whether those changes are compatible with the Convention rights.  Certainly Article 6 is engaged – in particular the presumption of innocence.  It also appears that the Article 8 right to privacy is engaged.  However for the reasons given below, to the extent that these rights are engaged and interfered with, the Government considers that any interference can be justified.

New drug driving offence

173. The new offence will be for driving or being in charge of a motor vehicle with the concentration of a specified controlled drug in the body being above the specified limit for that drug.  (The term “controlled drug” is defined in the Misuse of Drugs Act 1971, which is the main legislation governing drug use.)  The provision will include a regulation-making power to specify: (a) the drugs covered by the offence and (b) the threshold levels (or specified limits) for individual drugs.  The regulations will cover controlled drugs which impair driving.

174. The new offence will be broadly akin to the offence in section 5 of the 1988 Act (Driving or being in charge of a motor vehicle with alcohol concentration above prescribed limit), in terms of not requiring proof of impairment.  

175. There will be a defence available if the drug in question was taken in accordance with medical advice.  (In such cases the offence in section 4 of the 1988 Act offence would need to be used instead.)  This defence will place an evidential burden of proof on the Defendant – meaning that if the issue is properly raised, it will be for the prosecutor to prove, beyond reasonable doubt, that the ground of exoneration does not avail the Defendant.

176. An additional defence will be available to someone accused of being in charge of a motor vehicle with the concentration of a specified controlled drug in the body above the specified limit for that drug.  Such a Defendant would not be liable if able to prove that - at the time that he or she was alleged to have committed the offence - the circumstances were such that there was no likelihood of the Defendant driving the vehicle while the proportion of the specified controlled drug in his or her body remained likely to exceed the specified limit (as provided for in regulations).  This defence will place a legal burden of proof on the Defendant, in the same way as the defence in section 5(2) of the 1988 Act in relation to driving with alcohol in the body above the prescribed alcohol limit.  

177. This element of the additional defence might appear to infringe Article 6, in that placing a legal burden on the Defendant does not appear to accord with the presumption of innocence in Article 6(2).  However in the case of Sheldrake v DPP (2004) the House of Lords considered the comparable defence in section 5(2) of the 1988 Act.  It held that, while section 5(2) of the 1988 Act infringed the presumption of innocence in Article 6(2), the burden placed on the Defendant was reasonable.  This was because it was in pursuit of a legitimate aim, namely the prevention of death, injury or damage caused by unfit drivers.  In addition the Court considered that the Defendant had a full opportunity to show that there was no likelihood of his or her driving, and that the matter was so dependent on the Defendant’s knowledge that it was more appropriate for the Defendant to have to prove (on the balance of probabilities) that he or she would not have been likely to drive, than for the prosecutor to have to prove (beyond reasonable doubt) that the Defendant would.  As the Government is following the same legislative approach in the additional defence (to the new offence) as was taken in section 5(2) of the 1988 Act, it is considered that the House of Lords’ approach should be followed in relation to this provision too.

178. As is the case with the offence in section 5 of the 1988 Act, it will not be possible for a Defendant to avoid liability by claiming to have been the victim of a “spiked” drink.  This is because such a defence would render the new offence virtually inoperable, since anyone could claim this and there would be significant evidential difficulties in disputing it.  There may be arguments that this infringes the Article 6 presumption of innocence, as it would mean that someone whose drink is genuinely spiked could be found guilty of the offence through no fault of their own. However the Government considers that Article 6 would not be breached by the mere fact of the new drug driving offence being a strict liability offence, or by the mere fact that a particular defence is not available to a Defendant. In this regard, it has been held that it is not the Court’s role under Article 6 to dictate the content of substantive domestic criminal law: Salabiaku v France 7/10/88; also Radio France and Others v France (no. 53984/00, ECHR 2004) and G v the United Kingdom 2011 (37334/08).
179. In relation to the regulation-making power to specify the drugs covered by the new offence and the specified limits for each, there may be arguments that this engages Article 7 - which imposes requirements of legal certainty as regards criminal offences.  In this regard the jurisprudence of the European Court of Human Rights makes clear that the law must be accessible, and that the effect of the legislation must be sufficiently foreseeable.  However the Government considers that Article 7 would not be breached, because there would be adequate time for the full effect of the legislation to become sufficiently foreseeable to those who could be affected by it.  Specifically, once the regulation-making power has been commenced, the regulations (following prior public consultation) would need to be made by affirmative Parliamentary procedure; and thereafter a commencement order would need to be made to commence the new offence.  The Government considers that this would satisfy the requirement for legal certainty in respect of criminal offences.

Preliminary drug tests
180. Section 6 of the 1988 Act already provides for a power to administer preliminary tests and section 6C of the 1988 Act covers drug testing in particular - allowing a single preliminary drug test to be taken.  New drug testing devices are currently being type approved (meaning certified as meeting minimum safety and technical standards) for preliminary drug testing purposes.  Some of the devices are designed to test for up to only about five drugs each.  Also testing for certain drugs in the same sample is technically difficult.  Therefore several specimens of saliva may be required in order to test for a range of commonly used drugs.  It is considered that requiring up to a maximum of three preliminary tests is reasonable in the circumstances.  The specimens, to be taken using a swab in the mouth, should be quick and relatively painless.

181. There may be arguments that extending the power so as to allow for up to a maximum of three preliminary tests to be taken for the purpose of preliminary drug testing may engage the Article 8 right to privacy.  This is because taking multiple tests could potentially be considered as being more invasive than taking only one, and therefore challenged on the grounds of interfering with a person’s physical integrity. 

182. However, given that multiple preliminary tests are necessary due to practical considerations of the new offence, the counter argument is that any interference with Article 8 is lawful (in that the framework of the offence will be in primary legislation and the detail of the drugs covered and the threshold levels in secondary legislation), serves a legitimate purpose (namely protecting public safety, and protecting the rights and freedoms of other road users), and is necessary in a democratic society (that is, the new offence is a response to a pressing social need to take more effective action against the danger posed by those who drive while impaired by drugs; and the number of preliminary drug tests required is no more than is necessary to address the need).  
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� The storing by a public authority of information relating to an individual’s private life amounts to an interference within the meaning of Article 8. The subsequent use of the stored information has no bearing on that finding.” (Leander v. Sweden, 26.03.1987, Kopp v. Switzerland, 25.03.1998, Amann v. Switzerland, 16.02.2000)





� See: definition of “permitted purpose” in clause 16(1).





� SOCA’s Statement of Information Management Practice dated 7 May 07. 


� Paragraph 5 of Schedule 5 allows the Secretary of State to make provision by regulations about the circumstances in which the Director General could be designated with operational powers otherwise than in accordance with a recommendation made pursuant to paragraph 4.  However, in practice that would only happen when the person who is to become the Director General has, prior to taking up that post, received up to date training in one or more of the operational powers and the Secretary of State is satisfied that that training represents adequate training in the exercise of those powers for the purposes of the Bill


�  Should the Civil Courts be Unified? Sir Henry Brooke. Judicial Office, August 2008. Which can be found at: �HYPERLINK "http://www.judiciary.gov.uk/publications-and-reports/reports/civil/civil-courts-unification"�http://www.judiciary.gov.uk/publications-and-reports/reports/civil/civil-courts-unification� 


� The detailed analysis of section 12 AJA 1960 by Munby J in Re B (A Child) [2004] EWHC 411 (see paragraphs 62 to 82 of his judgment) makes it clear how little that section permits to be reported.


� It is not proposed to mirror the criminal offence in section 71 Magistrates' Courts Act 1980, as this appears not to be used currently and is, in any event, subject to section 97 Children Act 1989 (which will apply to the Family Court).


� See at paragraphs 39 to 40 of B v United Kingdom [2001] 2 FLR 261.


� See paragraph 73 of the judgment.


� See paragraphs 76 to 77 of the judgment.


� See Von Hannover v Germany 2004-VI; 43 EHRR and Peck v UK (application no 44647/98)


� In practice, this will usually be the UK Border Agency’s Chief Operating officer (the COO), who will be designated for this purpose. There is provision in the Bill for the Secretary of State to designate another senior officer in her Department to act as the senior authorising officer in an urgent case.


� Sections 1(4), 3(5), 7(5) and 11(4).


� In practice, the Government will ensure that the powers are only exercised by immigration officers working on CFI teams for the purpose of investigating serious and/or organised crime.


� Once more, in practice, the powers will only be exercised by immigration officers working on UKBA’s CFI teams.


� [2010] 1 W.L.R 2601


� Referred to in this memorandum as the “2010 Criminal Procedure Act”.


� Referred to in this memorandum as the “1995 Criminal Procedure Act”.


� In practice, the powers described here will only be exercised by immigration officers working on the UK Border Agency’s CFI teams.


� Clause 22(12) provides the definition of “immigration offence” and “nationality offence” for these purposes.  


� The Government is clear that, were an immigration officer to encounter evidence of an offence unrelated to an immigration matter or a nationality matter, that officer should follow existing practice, secure the premises concerned and contact the relevant law enforcement agency to take any appropriate action.


� In practice, these powers will again only be exercised by immigration officers working on the UK Border Agency’s CFI teams.
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