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	Destruction rule for fingerprints and DNA profiles subject to PACE
	1. Destruction of fingerprints and DNA profiles

	54 comments
	· I totally agree with this amendment, DNA or fingerprints of people found innocent of a crime or mistakenly arrested should be immediately destroyed unless an appeal is in progress. All government departments should follow this law and not just the police, I also feel private companies should not keep fingerprints or DNA once an employee has left that company unless the individual gives written permission for them to do so.

· This is a very progressive process of public reading and feedback taken by the UK, and I applaud it. Though not a citizen of England, and not understanding the processes of your parliament, and the why’s and why-not’s of this proposal to discard fingerprints and DNA if taken unlawfully, doesn’t that defeat the process of possible future identification, including that which may be necessary in case of accidents, or terror attacks to unrecognizable victims?

· Under Section 63d, clause 2(a) and (b) what does unlawful mean? If it means that police personnel acted illegally then of course the material shoudl be destroyed.
However, if it is lawful to take samples for somebody under suspicion who is later cleared of any charges, then this destruction does not apply; unless of course there is some other legal provision for the destruction of materal traken from patently innocent people. Either way, samples should be taken when there is a clear reason to do so, and if that reason involes samples from innocent people, once that innocence is established, then the samples must be destroyed. The holding of personal material of innocent people creates deep suspicion of the justice and security system, and of governement.

· This should also apply retroactively to those found innocent of a crime.

· This is ridiculous, we should take everyones DNA at birth. There can be no inequality if everyone is on the database. The improvement in detection rates would be marked. As a preventative strategy it would be effective.

· No it should not. The law in this country (at the moment) says you are innocent until proven guilty.

· My qualm with this section is that it does not automatically call for DNA and fingerprints to be automatically destroyed upon no charges being made or innocence discovered in a court of law. Nor does it allow defendants the right to withhold DNA until a charge has been made which would extend our liberties and ensure complete investigations before tying DNA to the evidence. The idea of a bill such as this should be to enhance our freedooms and liberties and not to quantify regulations which can be done without a bill such as this.

· The wording has been made unclear and subject to interpretation by later challenge or statute – therefore defeats the object of reinforcing freedoms and liberties for the people over the state.

· That this is so in the very first section convinces me that the whole thing is a sham – and begs the question – what is the real purpose behind its inception.

· I see no mention (through my brief preview) of those liberties which have been removed being reasserted. Neither that this is an extention to the liberties already available through common law (and not to subvert them), Habeus Corpus etc. or even a statement which completely rejects of the continental system of Corpis Juris in this country. Nor do I see the repeal of such laws as the public desire to be repealed and as such it is evident that it is being introduced as a back door for other legal reasons, dressed up as something we are ‘supposed’ to want or need.

· We already have an adequate constitution – we do not need modern corruptions of ‘democracy’ getting involved to change anything.

· I completely agree that any biometric data taken from people who no charges are brought against, or are found to be innocent should be destroyed. It is not right that the police can keep your DNA on file even if you are innocent.

· I wholeheartedly agree with D Baker. Fingerprint records should be destroyed once a person has established their innocence and private companies should be included in this as they can have no legitimate use for them once the person concerned leaves their employ

· I feel that this is a step backwards their should be a central DNA database, if youve got nothing to hide you wont object.

· I have nothing to hide – and I object !

· I have been invlved in the No2ID campaign over the last couple of years, thank God that we will not be getting ID Cards iimposed upon us. The times that I have heard peole say to me “I have got nothing to hide” the fact is that we all have a right to mind our own business . Governments do not have a right to mind it for us. If a government Database was to be run by a band of Angels and Saints perhaps we could risk allowing our personal information to be gathered up and kept in a convenient spot. We could all have our DNA and Fingerprints taken at birth, give out our bank account details employment status etc as and when required secure in the knowledge that the Angels would protect us.The fact is we live in an ordinary world where ordinary men and women just like us look after our precious records. These records have in the past been left on buses trains and in pubs, records have been copied onto discs and posted off only to disappear. Also the police may be looking for a bloke witha name and characteristics similar to our friend who has “nothing to hide” Mr or Mrs “Nothing to Hide” gets arrested charged and fingerprinted, goies through alot of pain and anguish trying to prove their innocence, but we have got youir DNA they say. It turns out that our friend “nothing to Hide” actually stood next to real villian in a pub and accidently drank from the villians glass thereby passing his DNA to said villian the villian spotted this and took the glass off to the house he was going to burgle and left the glass there were the Police found it Mr Villian being experienced in these matters made sure that his DNA was nowhere to be found.
Sounds preposterous, well there have been many miscarriages of justice over the years just as preposterous. The real point is that today you have a choice; if you have “NOTHING TO HIDE” then you can keep that nothing to yourself but if the law is changed your nothing will belong to the state and they may leave it on a bus or in apub then your nothing can fall into the wrong hands, that is assuming your nothing was in the right hads to start off with, say a junior civil servant or a police officer or maybe even a temp from an agency bought in to do a bit of filing. WHAT IS YOURS SHOULD STAY YOURS

· I don’t think innocent people will object to a database of DNA. The thing is the people who don’t like it are probably the ones to commit crime and they won’t be on the database. Does this mean the police should target the minority who won’t join the database? Would that be discrimination? I personally don’t think the police or anybody should keep fingerprints, DNA or anything else without consent. If guilty they keep it but how long will it be before that is challenged under Human Rights?
In any case keeping the material contravenes a ruling by Europe so are the government intending to ignore that ruling? I don’t remember there being any wriggle room. It is illegal under European law to keep the material of an innocent person. End of.

· Regulation of biometric data  - The Section 63D insertion to the Police and Criminal Evidence Act 1984.

Paragraph 1a is appalling. It is cast too closely, best illustrated by the fact that 2a is circular and irrelevant, and presumeably a sop. It states that the material must be destroyed if “taking of the fingerprint or, in the case of a DNA profile, the taking of the sample from which the DNA profile was derived, was unlawful.” However paragraph 1a specifically states the section applies only to fingerprints/DNA taken under the powers of the act of with consent — which are presumeably therefore lawful. It is totally unclear what other routes to DNA and fingerprint collection the police may have. Paragraph 1a needs to be recast to automatically cover all fingerprints and DNA in police possession. If exceptions can be argued for, these should be provided for as such. That is, this section should automatically apply to all biometric data, except that held under named legislation. Paragraph 2 (as well as the criticism above) only demands that the DNA profile be destroyed and not the sample from which the profile was drawn. This is not good enough — extraction of a DNA profile can easily be repeated from the same sample. The failure to allow for this is not only a serious omission, but makes me worry as to the intellectual honesty with which this has been drawn up. Needs to be amended to “Fingerprints, DNA profiles and the corresponding biological material …”    Paragraph 3 appears better: it applies virtually universally, but with named exceptions. However, Paragraph 4 rather throws it out of the water – “any other such power which applies to it” is appalling vague. Either you have a universally applied regulation with individually identified exceptions, or you have a specifically applied regulation (as 1a is currently cast, but should not be). The effect of Paragraph 4 totally neuters the apparently well-cast paragraph 3: it deliberately reintroduces a huge gray area which can be exploited to retain materials. Stet Paragraph 3, delete Paragraph 4. If you want exceptions, NAME THEM!  Paragraph 5 is appalling subjective, relying upon personal interpretations of “reasonably be required,” and “consider[ed]s to be desirable.” With the current over-exercise of powers by Chief police officers best illustrated by the sudden emergence of shoot-to-kill policies as in the Jean-Charles de Menezes case, in what circumstances can the public have faith that these clauses are being interpreted in a moderate manner? This paragraph needs to be entirely rewritten.

· What about DNA profiles derived from DNA not taken from a person directly ie; taken from an article of clothing or a victim of crime?

· I think everybody should give there DNA sample. If youv’e done nothing wrong you have nothing to fear. Many crimes would be solved instantly and a lot of money would be saved in paper work and man power.
Even cold case crimes are being solved now by DNA.

· How naive is this ! In the USA a conviction cannot be gained on DNA evidence alone because of the failures inherent in the analysis and also the problems of cross contamination which is something which happens regularly. Only in the UK are the public so convinced of DNA testings invincibility that they would call for more testing. Yet they have not got a clue about the processes involved and the regular failure of these processes. I am sure that in 1930′s certain people would have willingly trotted out the old ‘nothing to fear, nothing to hide’ idiom – before realising what had been done ! You cannot prejudge the future !

· If you need any proof of this visit the web site of the Dutch Resistance Museum and study the famoust ‘stippenkaart’ . Now imagine what the occupying Nazis would have done with a national DNA data base! Study your history! Remember waht your Fathers and gradfathers died for! http://www.verzetsmuseum.org/museum/en/alwayspresent,topstukken/stippenkaart
· Mr Sheppard,
With respect Sir, If you are innocent you have much to fear from the police, CPS and the Crown.
Law abiding citizens have little or no contact with the above mentioned authorities
and as such are ignorant as to the corruption, misfaence, misandry and misconduct in public office that is pervasive throughout the justice system.
There are over 10,000 innocent victims falsely accused of a sexual offence year on year.
(Source: Straight Statistics Society)
These people are treated as guilty until they prove their innocence.
In these cases the burden of proof is not for the State to discharge and on the uncorroborated, unsubstantiated word alone of the ‘complainant’ a man known to be innocent by those authorities is put on trial for a ‘crime’ he did not commit and in worryingly increasing numbers for a ‘crime’ that did not occur and has no basis in fact or reality.
If this happened to you, and don’t think for a moment you are immune to the kafkaesque nightmare and decimation of life a false allegation causes, would you still say; “If you are innocent you have nothing to fear”.
Say that when you are sitting in a cell in a custody suite not knowing when you may or may not be released.
Would you be happy for your DNA and all your personal details to be on the PNC, CRB, INDENT1, Genesis etc?
Innocence is no defence.
I fact being innocent is the most dangerous threat to your liberty.
If I am not believed, google:
FACT
FASO
PAFAA
United Against Injustice
Falsely Accused
Kent Against Injustice
London Against Injustice
West Midlands Against Injustice
Wrongly Accused
Straight Statistics Society.
The Stern Review
To name just a few places to find the true facts.
We have a huge injustice against the male population being played out across our courts every day.
We have more innocent wrongfully convicted, wrongfully incarcerated men, women and children languishing in our prisons today.
That number is more than in any other country in the whole of Europe.
There are over one million innocent people’s DNA on the database and the last administration’s argument for retaining the samples, was “Well they may be guilty of something in the future”.
Innocent until proven otherwise by a jury of your peers?????
Once on the DNA database you are criminalized for life.
And we eulogise and pontificate to other regimes on Human Rights and justice.
We have become a paranoid, hysterical society inculcated into believing we are knee deep in perverts, sex abusers and rapists.
Believe me there are far more false accusers and it is high time a false accuser register is implimented so men can ring up and check they are not with a woman or in contact with a child/young person who is capable of endangering his liberty, freedom, reputation, livelyhood as this is costing you and me a fortune in legal aid, court costs, prison costs, benefits, and fraudulently procurred pecuniary compensation from the Criminal Injuries Compensation Authority who ‘owes’
SIX HUNDRED MILLION pounds in payouts.
The innocent must be removed from the DNA database and the guilty must be put on, not the other way round.

· Hear him! Sadly all too true.

· In theory, a DNA database is a good investagative tool for the police. However, it is not infallable and as such should not be maintained in respect of innocent people who have not been found guilty of any crime. By way of example, consider the following. I pick up a knife in a shop to look at but decide not to purchase it and return the knife to the display cabinet. Later, someone else takes that knife and either buys it or steals it and then commits a crime with that knife. My DNA will in all probability still be on that knife. The DNA is extracted and is matched to mine which is held on the DNA database as my sample which is on the DNA database was used for elimination purposes on another matter. I am subsequently arrested and cannot prove that I was elsewhere when the above crime by use of that knife was committed. I am subsequently found guilty and sentenced. A classic case of a miscarriage of justice. Hence the DNA database should not be formed with the whole populations’ DNA profiles to be used as a crime detecting tool. That is just one example of potential problems with a DNA database and no doubt others will be able to cite other potential problems.

· “If you have nothing to hide then what is the problem?” the problem is that i don’t trust the government not to mess up records and then act infallible in the face of a possible clerical error

· I think the people suggesting that everyone should be on the DNA database do not properly understand the science, if a database of everyone in the U.K. is created then the number of false positives will increase dramatically.  DNA evidence used in courts to identify individuals relies on a few strands of DNA and not the entire DNA sequence, many people will have identical data based on current tests and will be questioned or even charged for no reason. This could also make it more difficult and time consuming for the police to find the person actually responsible for the crime, as they will have many more people who fit a particular DNA profile to investigate.

· It is a pity that, in a Bill entitled Protection of Freedoms, the opportunity has not been seized to place the National DNA Database on a statutory basis and to set out in law the arrangements for its management and the uses to which stored data may be put. The need for such legislation was set out in “Nothing to Hide, Nothing to Fear” by the Human Genetics Commission Report of November 2009. However the biometric data provisions are a move in the right direction
· I wholeheartedly agree with D Baker and Stuart Brown. The drafting is little short of appalling. PACE 84 s.63D: No biometric data of any nature whatsoever (including photographs) should be taken by any government agency from any person unless (a) they are charged with an offence or (b) bailed pending further enquiries, or (c) a proportionate evaluation by a senior officer determines that it is essential for the immediate investigation (subject to a statutory provision for action in tort for negligence). The taking of SPD automatically from all arrested persons simply encourages surreptitious expansion of the database and negates the presumption of innocence. Further, no biometric data of any nature whatsoever should be retained by any agency except as ordered by a competent court.       Further comment: willy nilly resort to arrest without proportionate evaluation of the essential need for arrest as being the only resort appropriate in the specific circumstances of the incident should provide specific statutory grounds for action in tort for negligence, as should unlawful arrest and unlawful taking/retention of SPD. It is high time that police virtual impunity for negligence is brought within the bounds of what is necessary in a democratic society. This would not result in so-called “defensive policing” or a welter of litigation except against grossly incompetent police agencies, and would balance proportionately the need for effective competent policing with the rights of the individual. It would also encourage chief officers of police to ensure proper training, motivation and supervision of the rank and file. To those who advocate a universal database I say only that I do not know whether to admire your optimism or pity your naivete. Remember the moral of the 6th satire of Decimus Iunius Iuvenalis: sed tum quis custodiet ipsos custodes?

· Without wanting to sound like “Disgusted of Tunbridge Wells”, I too cannot believe the poor drafting in this Bill. There have been complaints that the previous administration were rushing much of their legislation only to see problems occurring in the courts later on. I can only hope that under the scrutiny of both Houses a better bill will emerge. On a positive note, I applaud this mechanism to take soundings beforehand

· I personal feel there should be a national database holding all information for the use by all emergency services as well there should be a national identity card system. This should be in place from the day your born working in line with the registry office and hospitals. The only reason for not wanting this is if the person or persons has something to hide (criminal intent), if you have nothing to hide you have nothing to worry about. Plus in cases of emergency as in an accident the service involved would have all details on hand, which would be a life saver. Also it would cut costs overall in the long term.

· Perhaps in Utopia (or more likely Cloud Cuckoo Land)!  Clearly you have not fallen foul of police incompetence/malice of individual police employees, much less government malfeasance.  Remember, Adolph Hitler was democratically elected, but do you consider the powers which he granted to German police agencies (including the concentration camp personnel) in the 1930s & 40s acceptable? Just imagine how much easier these would have functioned with national databases of all citizens.  The price of liberty is eternal vigilence and the less the state knows the better!

· I am dismayed by the success of the last administration to indoctrinate a section of society as demonstrated in some comments but greatly reassurred that propaganda has not ensnared the majority by some well informed comments.
You certainly can fool some of the people some of the time but you cannot fool all of the people all of the time. Thank goodness for that!

· Deletion must be transparent and independently verified. The police have a long track record of mendacity, there is nobody who now believes them. If they have nothing to hide they have nothing to fear.

· Hear him!

· Thank you Ron.

· The principle of destroying such material as specified is right. However, the wording of Paragraph 5 may turn out to be a lawyer’s paradise. What, exactly is meant by “…such time as may reasonably be required for the search if the responsible Chief officer of police considers the search to be desirable”. Who decides, (and on what basis), what time may be reasonably required?

· “must be destroyed” – how is destruction verified? are there criteria for when it must be destroyed?  “if it appears to the responsible chief officer of police that” – does this imply that this is a subjective judgement by the responsible chief officer . “may continue to be retained under any other such power which applies to it.” – what are these powers?  “such time as may reasonably be required for the search if the responsible Chief officer of police considers the search to be desirable.” – reasonable as in reasonable to the ‘man in the street’

· In terms of DNA this refers to the profile rather than the sample from which the profile was derived. Are the samples to be destroyed too?

· Para 1: “taken from a person under any power conferred by this Part of this Act, or”. “This Part” is vague. The paragraph overall does cover the full spectrum of situations that most people would expect to be protected from, i.e. any situation in which an individual who has not been proven to have committed a crime, has a permanent sample of their DNA, DNA profile or finger print retained in the long term.    Para 2: As above, this does not cover the full spectrum of situations that people would expect to be protected from. There is also no mention of any timeline within which this requirement should be met or any requirement to inform those whose secton D63 material has been destroyed that this has been done or to maintain any audit trail of the fact.    Para 3: Reference to future sections make it extremely difficult to fully interpret the intent of the current section. Hyperlinks should be used at minimum or, better, be specific in the current section.   Para 4: This is a get-out clause. Be specific or remove the paragraph. If you subsequently find you have left something out add it.   Para 5: Another get out clause. What is a speculative search. What is reasonable? For the “If you have nothing to hide, you have nothing to fear” brigade. I agree in principle, but I think it would be wise to fear the loss or misuse of this data. I would suggest “If you have nothing to hide you have no reason to worry about giving another sample when requested” assuming it too will be appropriately destroyed when you are found to be innocent after all.

· section 63d has too many grey areas …. surely it is as simple as a person is arrested charged and found guilty … keep DNA on file! if no court case ever results therefore the arrested person is presumed innocent ( the british constitution ) and therefore DNA destroyed ! The idea that a Chief Officer of Police can use his discretion as to how long before DNA is kept or destroyed is also dangerous .. The Police already have too many powers and the whole argument should be …. guilty keep DNA , innocent then dont ! Sub Note, NO DNA database for everyone as it could be so misused !

· Biometric data (fingerprints, DNA) as well as photographs of ALL STATUTORILY INNOCENT people should be destroyed. Those who have INFORMAL police penalties including cautions, reprimands, warnings, etc should have their data destroyed. Until a person is tried and convicted in a court of law, they are STATUTORILY innocent. It is against our human rights for the police/government to retain such data.

· Upon arrest it is not only DNA and fingerprint records that are taken: a photograph is also taken, plus a record on the police national computer (PNC) is created. Under current ACPO guidelines these still stay for life – or until a person is 100 years old – essentially for life. Many people feel that this is highly disproportionate and a breach of human rights, and of data protection rules, particularly for the innocent or for those with old/minor convictions. The “Five Constables” case only related to conviction data, not non-conviction data, but many would still say it is disproportionate and grossly unfair. If someone is not even charged (or convicted) of a crime these details – the photograph and the PNC record – must also be deleted, and if a crime is spent, they must also be deleted. The only reason a permanent PNC record was allowed under the Labour govt was due to the need to match a DNA code with a PNC entry, and the DNA profile was to be kept for life under the view that it would “help solve crime”. Under this bill it would mean that DNA is not being retained indefinitely, and so the PNC record must also be deleted, as well as the photograph.  In short: PHOTOGRAPHS AND PNC RECORD MUST ALSO BE DELETED AS THE SAME TIME AS THE DNA SAMPLE / PROFILE.  A number of comments under the Criminal Records Bureau checks section below indicate how a lifelong PNC record can ruin lives unnecessarily. This has unduly criminalised many people who are not criminals.  I also think that PACE should be amended so that the necessity test for arrest is tightened up and that arrest targets are dropped. Many police forces across the country have been arresting people unnecessarily since 1 January 2006 when arrest powers were significantly widened under SOCPA/PACE and people get arrested simply for a “prompt and effective interview” to take place, even if they had already agreed to co-operate with police. This has led to an increase in the number of arrests made so that DNA can be taken and a PNC record created, and for targets to be met. This cannot be allowed to continue and we have here an opportunity for positive changes to be made across the board when it comes to common sense policing and criminal records checks.

· Cogently argued: hear him.  I advocate the introduction of a statutory tort of negligence to balance the disproportionate power of the police which inter alia has resulted in the implementation of a policy of willy-nilly arrest for “prompt and effective interview” (which no doubt the UKSC would deem as falling within the core principles of Hill etc). Arrest should only be lawful if it can be demonstrated that all alternative less intrusive options (voluntary cooperation etc) have been proportionately considered and rejected for genuine legally coherent reasons, and that arrest is absolutely essential.  The operation of arrest target policies is on a par with the undoubtably illegal shoot to kill policy openly operated by the various police services and has no place in a democratic society signed up to the ECHR.  This cynical policy, which is essentially a smokescreen for the harvesting of SPD for sale by (and unlawful enrichment of) ACPO, is utterly despicable.

· You are quite JJ that that PACE should be amended so that the necessity tests for arrest are tightened up.Because a very public arrest can be so devastating and stigmatizing to law abiding citizens, our lawmakers put a full two pages of cautions in PACE for police officers to consider before taking such a dramatic step.   Once feeble efforts toward community policing might have meant someone falsely accused might have the chance to explain their side of the story over a cup of tea in your own kitchen with your friendly neighbourhood bobby.   Today police routinely murmer the insincere words ‘necessessity for a prompt arrest’ and use it as a get out of jail card to arrest as many people as possible, sometimes days after an alledged incident and with the identity of who they are dealing with beyond doubt.  So why do arresting police officers now routinely quote the words ‘necessity for a prompt arrest’? It’s because this way they can arrest young black males and others who fit their limited stereotype of troublemakers and drag them to their DNA testing facilities. Then afterwards they drop the case citing the lack of evidence and any chance of a conviction in court. This is how the UK police operates today. Make no mistake. The process of arrest, DNA taking, categorising you in a data base for future control has become a form of punishment courts wouln’t even dream of meeting out.   The courts don’t even come into it except for a few of the worst cases. The police, in their abuse of their powers, have become judge jury and excecutioner of their fellow citizens. They are behaving like a certain animal in George Orwell’s Animal farm. Their DNA goes on a separate data base. Why?  If this new repeal bill isn’t made water tight and makes the presumption that the police will try to exploit the smallest loophole given to them ( like PACE’s necessity for a prompt arrest) then this great repeal bill is just another form of expensive window dressing for the benefit of Liberal voters.

· There should be clear and strict guidance in this bill around when destruction should occur. It is not enough to say that something should be destroyed – there needs to be a defined timeframe (eg within 2 weeks). Otherwise this may be open to abuse. May I also suggest that people have a look at “other provisions” / S.25 Material already taken to comment on the vaguely stated “exception” to the rules of destruction of biometric data.

· PNC (police national computer) record must be deleted as well – otherwise stigma of being arrested continues, and with it many problems with job applications as it shows up on Enhanced CRB checks, as well as difficulty in getting visas etc

http://www.genewatch.org/sub-567725 says:
“since 2006, for the first time in British history, all police records of arrest have been kept indefinitely on the Police National Computer (PNC) unless an individual can demonstrate an ‘exceptional case’ for removal of their records. Anyone who is arrested for any recordable offence has a record created on the Police National Computer (PNC). These records are currently being transferred to a new computer database called the Police National Database (PND). Current policy is to retain all these records to age 100.

A person’s PNC record contains their name, date of birth, sex and ethnic appearance and an arrest summons number, which is also stored in their record on the National DNA Database. Other information is also stored in the PNC record, including: whether or not a DNA sample has been taken; the arresting officer; and any convictions or arrests.  In the past, PNC records used to be deleted after 42 days if a person was not convicted. People with cautions had their records deleted after 5 years, and those with single convictions for minor offences after ten. People with multiple convictions or convictions for serious offences could have their records kept for life.  By 2006, these guidelines had been abandoned in favour of retention of all PNC records, from everyone arrested for any recordable offence, to age 100. The change was made as a matter of Association of Chief Police Officer (ACPO) policy and never debated by parliament. The justification provided at the time was that the police needed to retain PNC records to see whether or not they had already taken a DNA sample from an arrested individual, and to help them track an individual down in the event of a DNA match. This justification no longer applies if new legislation requires a person’s record on the DNA database to be deleted.  The Retention Guidelines for Nominal Records on the Police National Computer explain the rules on retention.  In summer 2008, the Information Tribunal ruled that this is incompatible with the Data Protection Act and that people with past, spent convictions or cautions for minor offences should have their police records deleted. However, in 2009, the police won an appeal against this decision. This case did not consider people who had not been convicted or cautioned for any offence.  Police records can be used to refuse someone a visa or a job simply because they have a record of arrest and can lead to stigma and discrimination when accessed by officers on the beat. The US embassy now states that anyone who has been arrested must apply for a full visa, rather than using the visa waiver scheme. Visa applicants must then pay the ACPO Criminal Records Office (ACRO) to release their record to the US embassy as part of the expensive and time consuming application process. This has major implications for a large proportion of the population who may no longer be able to travel freely simply because they have been arrested. An estimated 25% of adult men and 7% of women have been arrested at least once.

The small number of innocent people who make successful applications to Chief Constables under the ‘exceptional cases’ procedure currently have their PNC records deleted as well as their records on the DNA database and fingerprints database. On request, they also have their photographs destroyed. However, the Protection of Freedoms Bill appears to allow indefinite retention of PNC (and/or PND) records and photographs from all innocent persons, as did the previous Government’s Crime and Security Act 2010. The ACPO Criminal Records Office (ACRO) charge substantial fees for releasing records of arrest and might be regarded as having a financial conflict-of-interest in supporting the existing system.”
DELETE PNC RECORDS AS WELL AS DNA RECORDS! ONLY THEN WILL WE HAVE A REAL FREEDOM BILL

· Hear Hear! Dr Helen Wallace of Genewatch has been a staunch supporter of those who feel that NDAD is out of control. Like few she underpins GeneWatch briefings with real scientific insights to counter balance the relentless APCO propaganda machine based on flimsy evidence and urban myths. The Home Office often said that current DNA retention regimes are backed by “evidence” from the Jill Dando Institute for Crime Science. Embarrasing enough the Institute is on the record as saying that its evidence should not have been used to decide the current time limits because its research was incomplete.

· HT has correctly described the current situation. If we, as a society, truly believe that people can hange and rehabilitate themselves, and we want to give people a chance to reform (presumably this is the reason we have the Rehabilitation of Offenders Act 1974 -which is not as robust as it could be), after a set period of time of no further offences, all records should be deleted: PNC, DNA, Ident1 fingerprint, photographs, and locally-held non-PNC data. ALL DATA.  egarding those arrested but not charged or convicted, the data collected should be deleted almost immediately. here is no justification for keeping any of these records for 100 years, nor allowing the police to use them, trade them with other countries, and process them as they see fit for their own purposes.

· Does any one understand why the following ITN report has Teresa May, the Home Secretary, make the following statement:”Under the Government’s plans only adults convicted or cautioned will have their DNA stored indefinitely, while those charged but later cleared will see their profile stored for up to five years.”? 5 years instead of six years? Big deal! http://itn.co.uk/420b09fbaf37ce917db7b71e2271b68e.html
· I think I just found the answer to my own question in the explanatory notes:
Under the new scheme provided for in this Chapter, the fingerprints and DNA profiles taken from persons arrested for or charged with a minor offence will be destroyed following either a decision not to charge or following acquittal.  In the case of persons charged, but not convicted of a serious offence, fingerprints and DNA profiles may be retained for three years, with a single two-year extension available on application by a chief officer of police to a District Judge (Magistrates’ Courts). This creates another loophole Police forces up and down the country will be quick to exploit and abuse, similar like PACE’s ‘necessity for a prompt arrest’! This means that the Police can still go through the charade of picking up young black males and others they don’t like the look of, arresting them under the flimsiest of pretexts and at the last possible moment withdraw their so called evidence and witnesses like they are known to do right on the day a case is listed in court. The CPS doesn’t always explain you can still have the case listed and that they will offer no evidence. Most people just give a sigh of relief and go home. They forget that it might be better to stay and get formally acquitted. What they don’t realise is, that by not having the court list and then dismiss the case they will automatically fall under this regime where they are treated as ‘under suspicion’ for up to 5 years.This can’t be right! If the CPS withdrwaw the case because there is no evidence and no reasonable prospect of conviction, then these persons should be treated like innocents just as if they had the case listed, with the CPS offering no evidence and and obtaining a formal acquittal. Please close this loophole and treat all innocent people the same!
· Police records of innocent people should be deleted at the same time as DNA and fingerprint records of those innocent people. Not to do so would disadvantage some innocent people over others when applying for jobs or visas, which is totally wrong!

· The shameful period of target culture led by the government has since been exposed by the horrifying number of innocent children having been arrested and their DNA/Photographs/fingerprints and arrest record being kept on a national data base. Police records ALSO need to be deleted as this record could afect someone’s job and visa application and prospects. The reason for children being arrested include such childish pranks as skimming pebbles along the road to see who could throw the furthest, throwing a sandwich at someone and breaking a branch off a tree. The PROTECTION of Freedoms Bill MUST do just that – PROTECT our children from such a ludicrous system and destroy ALL records, obtained from easy targets.
· The definition of “guilty” and “innocent” is a grey one that needs careful consideration. It is not simply a matter of whether a person has been convicted in court or received a police caution/warning/reprimand. In my opinion those outcomes both support retention for the defined period. Those who have been dealt with by means of police caution, reprimand or warning can only be so where the individual has admitted they are guilty of the offence with which charged. Even then, an individual may refuse the caution, etc and insist that their case be heard before a court.  What concerns me are those that many here would class as “innocent” as they are not charged or convicted. There are instances where the evidence against an individual is sufficient to support a prosecution through the courts but a decision is made by the Crown Prosecution Service that it is not in the public interest to prosecute. The person is not charged with the offence/s but this CPS decision is not a declaration of innocence. Quite the contrary as in order to consider this decision the case must have already passed the evidential test. Close consideration needs to be given to those considered “innocent”. Huntley was “innocent”, remember the outcry that followed investigations such as the Soham murders and the Yorkshire Ripper murders. This surrounded the non-sharing of non-conviction data regarding the perpetrators. If the Government decided to support removal of all police held information where an individual is arrested but not charged then the police would not have that information to share in future and serious serial offenders, such as murderers and paedophiles, may remain undetected for a much extended period of time resulting in an increase in the number of victims. That could never be a good thing.
· Sorry, must clarify my post above – my statement regarding Huntley being “innocent” – by the definitions used by several other posters in this thread Huntley would have been “innocent” prior to the Soham murders. This would have meant that police would have previously destroyed all information they held about him being questioned previously in other sexual offence investigations. This Bill needs to take account of the Bichard Inquiry that promotes the sharing of non-conviction type police information between forces – this would not be possible if that information were to be deleted immediately where an individual is not charged or convicted.
· I think the whole idea of destroying any DNA records is wrong. Ideally, the entire population should be DNA profiled; if this were done, a huge percentage of crime would be easily and rapidly solvable. If you are not guilty of anything, what does it matter if your DNA is on file? Only villains can have a reason for not wanting their DNA to be kept. I would hate to think that somebody might attack me or break into my house, but then escape capture because this woolly-minded provision had caused his DNA records and fingerprints to have been destroyed.


	Modification of rule for particular circumstances
	2. Material retained pending investigation or proceedings

	0 comments
	

	
	3. Persons arrested for/charged with a qualifying offence

	7 comments
	· Section 6 still allows the retention for 3 years of fingerprint and DNA data of persons either not charged or not convicted of any offence. There is no justification for retaining this personal data once an investigation is complete. In these circumstances all such data should be destroyed immediately. If a person is innocent in the eyes of the law then their data should not be retained on a suspects’ database. By allowing a 3 year retention period enshrines the principle that the data of innocent people should be retained. It provides ample reason for a future administration to argue that a 3 year retention period is insufficient.

· Section 2. If the person has previously been convicted of a recordable offence which is not an excluded offence, or is so convicted before the material is required to be destroyed by virtue of this section, the material may be retained indefinitely. (….unless the offence is spent in which case the material may be retained for 3 years before destruction). Section 6 permits the retention for 3 years of fingerprint and DNA data of persons either not charged or not convicted of any offence. There is no justification for such retention. Either: Amend to ‘Destroy immediately’
or Amend to ‘May be retained for 3 years unless the person charged and not convicted applies to the relevant Chief Officer of Police for its immediate destruction.’  Section 7. The responsible chief officer of police or a specified chief officer of police may apply to a District Judge (Magistrates’ Courts) for an order extending the retention period. …and the person not charged or convicted of an offence must be informed that such an application is being made.

· I agree that under section 6 should a person be found innocent, and no appeal is in progress, the data should be destroyed immediately. I also agree with RB (Bob) Long that section 7 should be changed to - Section 7. The responsible chief officer of police or a specified chief officer of police may apply to a District Judge (Magistrates’ Courts) for an order extending the retention period. …and the person not charged or convicted of an offence must be informed that such an application is being made.

· Why retain the sample for three years? If the person is neither charged nor convicted, the samples should be destroyed immediately.

· Section 6 still allows for the retention of DNA profiles and fingerprint samples taken from individuals that are not subsequently convicted of an offence. What is the justification for this.  Are there criteria under which an application under section 7 is justified i.e. what is the basis on which the District Judge would allow or deny an extension by 2 years. Section 10 implies that notification of the individual concerns is a requirement of section 7 since the individual must be aware in order to appeal.  13b allows the Secretary of State to define what a prescribed circumstance is through statutory instrument. Although 13b defines it as affirmative I am concerned that this does not provide sufficient democratic oversight.

· Furthermore, when an offence is decriminalised (such as gross indecency was decriminalised in 2003), the PNC, DNA, fingerprints and other data should all be deleted immediately upon request by the applicant. For those found guilty, the data should be retain for a set period of time, and if no further offences are committed within that period of time, the data should be deleted from all records / databases.

· In the case of persons charged, but not convicted of a recordable offence, fingerprints and DNA profiles may be retained for three years, with a single two-year extension available on application by a chief officer of police to a District Judge (Magistrates’ Courts). This creates another loophole Police forces up and down the country will be quick to exploit and abuse, similar to the way they abuse PACE’s ‘necessity for a prompt arrest’! This means that the Police can still go through the charade of picking up young black males and others they don’t like the look of, arresting them under the flimsiest of pretexts and at the last possible moment withdraw their so called evidence and witnesses like they are known to do right on the day a case is listed in court. The CPS doesn’t always explain you can still have the case listed and that they will offer no evidence. Most people would just give a sigh of relief and go home. They forget that it might be better to stay and insist to get formally acquitted. If they have made legal costs, get those costs back from incompetent police. What most people in this situation won’t realise is, that by not insisting the court list and then dismiss the case they will automatically fall under this regime where they are treated as ‘under suspicion’ for up to 5 years. And will they be notified so they can be heard if the police wants to extend with another 2 years? Why should the police be allowed to apply for another two years if they are too chicken to show up on the original court case? This can’t be right! If the CPS withdrwaw the case because there is no evidence and no reasonable prospect of conviction, then these persons should be treated like innocents just as if they had the case listed, with the CPS offering no evidence and and obtaining a formal acquittal.



	
	4. Persons arrested for or charged with a minor offence

	2 comments
	· I would add that the individual may lodge an appeal to have their data removed, the previous offence may be totally unrelated, such as taking part in a protest and then being charged with money laundering.

· Any conviction for a recordable offence followed by arrest or charge for another recordable offence without conviction results in indefinite retention: one strike and your potentially on the database for life.

	
	5. Persons convicted of a recordable offence

	0 comments
	

	
	6. Persons convicted of an offence outside England and Wales

	4 comments
	· If the offence was not breaking any of our own countries laws then the data should be destroyed. All the data should be dealt with according to our laws, if the data was obtained in a way that would not be allowed in this country then it should be destroyed. The data should not be held indefinitely by default it should be held in accordance with the previous sections of this bill. I am only talking about British citizens and not citizens of other countries.

· Why is this material held indefinitely by default.

· There can be no justification for keeping material, unless the offence is a “Qualifying Offence” in the UK.

· In one breath we support the Government looking into the ECoHR decision in the S v Marper case and in another we say that we should not retain biometric data of those who commit offences outside of the UK. Where we believe that the UK should abide by and adapt to decisions taken by the ECoHR then we should remember that we are a part of Europe and so, at the very least, we should consider those offences committed by UK nationals which contravene the laws of other European countries. We should also remember that in this day of modern technology it is not unheard of for offences to be committed abroad without the perpetrator ever leaving UK soil.


	
	7.Persons under 18 convicted of first minor offence

	3 comments
	· This means that a 13 year old subjected to a custodial sentence of 4 years will not see their material removed until they are 22. What is the rationale behind storing it for the duration of the sentence plus 5 years?

· There is some evidence that criminal behaviour at a young age is strongly indicative of future criminal behaviour. Therefore the timescales seem reasonable. However, if the 13 year old has to declare this when he gets older and is looking for a job, there is a strong possibility that his chances of work will be blighted, and the chances of more criminal behaviour increased.  This section therefore needs careful thought, in particular around whether qualifying offences for minors should be different to the adult list.

· Criminal behaviour in minors can be indicative of future criminality, so the short-term retention is not unreasonable. However will having this record blight a persons chances of getting a job later on, and therefore increase the chance of more criminal behaviour?  Perhaps the list of qualifying offences for minors should be tighter than for adults, or at least the circumstances carefully considered at the time of sentencing, and some flexibility allowed.



	
	8. Persons given a penalty notice

	1 comment
	· “penalty notice” means a notice offering the opportunity, by paying a penalty in accordance with this Chapter, to discharge any liability to be convicted of the offence to which the notice relates. but it does not discharge any liability for DNA or fingerprints to be retained for 2 years



	
	9. Material retained for purposes of national security

	4 comments
	· An appeal process should be allowed by the individual to an independent body or the courts, the body or judge may decide that the data should be destroyed or held only for a limited time.

· If the Chief Officer makes such a determination the person providing the material(s) must be informed that such determination has been made and given the opportunity to appeal against such retention.

· Who must the notification in writing be made to and what is the purpose? Is it simply to notify or is it for scrutiny purposes? If so, by whom? What is the process of renewal? Is this through the judiciary in the same way that retention periods may be extended?

· If the police want keep anyone’s DNA and fingerprint records for reasons of national security, they should have to show in detail how the person in question would affect National Security! And the person must be informed of the reason/s so they can appeal! To simply quote ‘National Security’ is not reason enough to retain DNA. The retention must be fully justified, and must be open to appeal.



	
	10. Material given voluntarily

	6 comments
	· I would change consent to written consent in section 1. Section 2. the individual should be asked after a period of 3 years whether they wish for their data to be destroyed, also they should be able to withdraw their consent unless it is part of an ongoing investigation.

· I agree.  “Would you please place your fingers on this machine” *scan*. Consent is such a loose phrase, that agreeing under duress is actually a powerful motivator and a person in a position of authority can easily “persuade” someone to do something. So yes.. I agree.. written consent.. or at least electronic agreement

· I’ve already voluntarily given you my fingerprints etc to get an ID Card and what do you do? You destroy the data, invalidate my European travel document facility nine years prior to original expiry and all without any financial compensation for the loss! Doesn’t this site contravene the Data Protection Act as my name and comments are visible to every other respondent? And other respondents can comment about what is stated. If you want fair comment you should make the comments private. This is not a forum for discussion is it?

· You do not have to use your real name, you can use an alias as long as your email address is real and unique. I believe discussion of the comments is invaluable as many people will have different opinions and may understand things, such as the science, better than others, discussion is healthy and can lead to new understanding and even cause someone to change their opinion. As long as your email address is kept private I do not believe the Data Protection Act is being breached, your name is not unique so can not necessarily be used to identify you.

· I agree that a signed written or electronic authorisation needs to be retained for samples provided voluntarily for profiling. Where that authorisation cannot be produced to support a voluntary sample then that sample and profile should be destroyed immediately. I disagree, on purely practical grounds, with the need to seek the opinion of the individual 3 years later. How could the police be certain of that persons address 3 years later without requiring the person to notify every change of address so records could be updated. Should I ever decide to provide a voluntary DNA sample then I would rather it be retained indefinitely than have to remember to notify the police of every change of address in the following 3 year period.
· “it has fulfilled the purpose for which it was taken or derived.” How is this purpose defined and who defines it? For example, if an individual volunteers a sample to be eliminated from enquiries does that mean the sample will be destroyed at that point.  If someone convicted of a recordable offence that is totally unrelated to the offence currently under investigation decides to volunteer a sample to assist in an investigation then it will automatically be retained indefinitely.



	
	11. Material retained with consent

	2 comments
	· I totally agree with this.

· This section takes care of the “Identity Document” concern raised against a previous section, and so is reasonable.



	
	12. Material obtained for one purpose and used for another

	1 comment
	· The use of “evidence” (fruit of the poisoned tree) obtained by reference to illegally taken/retained samples or any other SPD of any nature whatsoever should not be admitted in any court of law and a tort of unlawful retention should be created. Paragraph 2 should be deleted entirely.



	4 comments
	13. Destruction of copies

	
	· I totally agree with this.

· This section, as many others here, only mandates destruction of the profile. Unless the sample itself is destroyed, surely there is nothing preventing new profiles being drawn. Add a paragraph 3 along the lines of: “for the avoidance of doubt, wherever in section 63 a reference is made to destruction of a DNA profile, this additionally requires destruction of any biological material, however stored, which was used to make the profile.”

· What about the sample from which a DNA profile is obtained?

· Ignore this comment. Destruction of samples is discussed next


	Destruction rules for samples and impressions of footwear subject to PACE
	14. Destruction of samples 


	3 comments
	· Samples should either be returned to the individual from whom they were taken if required by that individual, or destroyed under the supervision of an independent agency and a certificate of destruction sent automatically to the involuntary donor. The use of “evidence” (fruit of the poisoned tree) obtained by reference to illegally retained samples or any other SPD of any nature whatsoever should not be admitted in any court of law and a tort of unlawful retention should be created. Paragraph 6 should be deleted entirely.

· Is the individual from whom the sample was taken informed of destruction?
How is destruction verified? What is the process through which an individual can enquire as to the status of samples taken? Is the individual notified of a speculative search using/of any samples?
What oversight is provided for speculative searches? A speculative search should be necessary rather than desirable.

· As per my previous comments on the profiles, I see no reason why the regulations for samples should not, quite simply, be paired with the regulations for profiles. The deletion of a profile (and copies thereof) should automatically entail destruction of the relevant sample. As others have noted, independent monitoring of this is crucial.



	 1 comment
	15. Destruction of impressions of footwear

	
	· Subsection (3) suggests that impressions all of impressions of footwear would be retained indefinitely. If an impression of footwear is matched to an individual and that individual is innocent why should the footwear impression be retained indefinitely, whilst other samples and profiles are not. Unlike biometric data footwear is portable between individuals, potentially incurring a risk to individuals.



	Supplementary provision for material subject to PACE
	16. Use of retained material

	1 comment
	· Subsection 2 implies that samples/profiles have not been destroyed when they should have been. This raises questions about the efficacy of sections 63D, 63Q or 63R. However, does provide a safeguard, providing those acting for the defence are in a position to determine that the evidence should have been destroyed.



	
	17. Exclusions for certain regimes

	0 comments
	

	
	18. Interpretation and minor amendments of PACE

	5 comment
	· What is the rationale behind subsection 5.2? Why doesn’t the Rehabilitation of Offenders Act 1974 apply?

· If not charged or found guilty, the PNC, DNA, fingerprints and photograph and other bio-metric material collected should be destroyed immediately -not after 3 years. Section 5.2 does not make sense and the government must explain the purpose of this section (its intent), otherwise it should be removed. The ROA 1974 should apply always in all circumstances. After a set period of time, offences become spent and should be treated as if they had not occurred. This is about allowing the individual to become rehabilitated.

· Cautions, reprimands and warnings are NOT convictions. Only a Court of Law can convict, not the Police!!! Anyone with a caution, reprimand or warning should be treated as innocent in the eyes of the Law. Nothing less is acceptable! If the Police dont like this, then they are free to get off their backsides, do some work and get a conviction!

· Whereas cautions, reprimands and final warnings are not “convictions” they can only be issued to those persons who admit guilt. Where the individual has made a clear admission of guilt then why should they be considered as innocent purely because they have not appeared before a court? They have every right to refuse the caution and opt for the case to be heard at court at the expense of the tax payer.

· Why are cautions treated the same as Convictions? They should have records deleted immediately



	Amendments of regimes other than PACE


	19. Amendments of regimes other than PACE

	0 comments
	

	National security determinations


	20. National security: appointment of Commissioner

	3 comments
	· The Commissioner should be appointed by and report to parliament rather than the secretary of state

·  I agree. At the very least, the commissioner should have to be confirmed by by a select committee with the power of veto.

· The commissioner should report to Parliament.



	
	21. Reports by Commissioner

	1 comment
	· Subsection 1: replace Secretary of State with parliament.
” as soon as reasonably practicable” – reports from other Commissioners e.g. RIPA have been significantly delayed. A deadline should be set with the Commissioner justifying any extension to that deadline. Subsection 5 leaves exclusion down to the discretion of the Secretary of State. Exclusion should be a decision of a parliamentary committee or parliament.



	
	22. Guidance on making a national security determination

	0 comments
	

	Other provisions


	23. Inclusion of DNA profiles on National DNA Database

	3 comments
	· The database should be run by the government or a non-profit organization put in place for only this specific task, private companies must not be allowed to run or set up the database due to possible conflicts of interest and security issues.

· The database must be government run and subject to the strictest security regime which provides for the minimum possible disclosure and access privileges.

· Who is responsible and accountable for the National DNA Database? The Commissioner? The Secretary of State? Who has access to the National DNA Database? What mechanisms are in place to highlight security breaches and notify affected individuals?



	
	24. National DNA Database Strategy Board

	 3 comments
	· This board should not contain members who are employed, have relatives employed by or commercial interests in a private company who deals with the collection of personal data, such as google, Microsoft , private security, or pharmaceutical companies as this may lead to a conflict of interests.

· The National DNA Database Strategy Board must be accountable to parliament not the Secretary of State. Parliament should be responsible for decisions of exclusion: not the Secretary of State. Do the governance rules for the National DNA Database Strategy Board extend to the membership of that board in terms of representation e.g. will the public be represented on the board? The report should be produced alongside the report of the Commissioner.

· The Board should report to Parliament as should the commissioner for bio-metric data. Members of the board must include lay people (not only those connected with the policing and justice industries).


	
	25. Material taken before commencement

	4 comments
	· I understand that this means that the police are obliged to destroy existing material prior to the new law coming into force? If so, affected people should be allowed to make an appointment at the relevant location to witness the deletion in order to ensure that their dna and fingerprints are removed forever. Police forces should give notice before the deletion date so that this is made possible.

· What is the nature of the exceptions under Subsection 4. This would appear to allow the Secretary of State to arbitrarily decide not to destroy samples/profiles in line with Subsection 3.

· well spotted NM. please can “exceptions” in subsection 4 be clarified / defined. The entire bill could be undermined by this potential loophole.

· What are the exceptions? Further clarification is needed regarding this clause.



	CHAPTER 2.
	PROTECTION OF BIOMETRIC INFORMATION OF CHILDREN IN SCHOOLS ETC.

	7 comments
	26. Requirement for consent before processing biometric information

	
	· I agree with this bill but would also like to see all biometric data held on a child destroyed once they leave that school, in cases involving height or weight used for statistical analysis the data should be anonymous.

· Agree, although a small number of years after the child leaves wouldn’t be a problem to me – say one or two years; this is to say, I can see that there could be justifications for such, and the keeping for more than a reasonable period taken to effect destruction should be only where such a justification exists. I’d also extend keeping of statistically-useful data to a general case, concerning data kept for statistical purposes in a fully anonymous form (including the removal of identifying biometric data).

· I see no justification for retaining the information when it is no longer useful for the purpose for which it was obtained. I would be interested to understand where it is felt to be justified? What possible statistical use could be made of biometric data by an educational institution. There may be statistical use of the data concerning how the biometric data is used but not the biometrics themselves.

· I would like to see clear responsibility put on schools and authorities to seek written permission to retain any biometric data already collected up to now. Such data should be destroyed within a very short time if no positive permission is forthcoming.

· At what age should a child be asked for consent? For example, what happens if parents would be willing to consent but the child not. In the case of medical treatment, for example, a child aged 16 is able to consent to medical treatment. This is particularly relevant given this applies to 16-19 academies and further education institutions. Whilst the child can refuse at any time, which is positive, that would place the child in a difficult position given how the biometrics are proposed to be used e.g. access to meals, registration and so forth as well as the relationship with the institution in question. If the processing is stopped at the request of the child, will any existing biometrics immediately be destroyed? What are the rules governing retention. The Act should make reference to destruction when the information can no longer be used for the purpose for which it was retained or if consent is subsequently withheld. What obligations are placed on the institution to ensure the security of the data? Schools are accessible to the public and strict security mechanisms e.g. mandating of encryption of data and devices, restrictive/audited access control, lack of copying onto portable devices. The mandating of alternatives is to be applauded. It is also important that institutions are prevented from discriminating or pressurising those that refuse to consent.

· With respect to consent, see this from a paper produced for the ICO (the Data Protection Act applies here): http://www.ico.gov.uk/~/media/documents/library/Data_Protection/Detailed_specialist_guides/FIPR_REPORT_PROTECTING_CHILDRENS_PERSONAL_INFORMATION.ashx   

“For example, the Gillick precedent (confirmed recently in the Axon
case) establishes that a child’s parents should normally be involved in matters of consent, but that, exceptionally, the child may exercise the consent function to the exclusion of the parent if he or she insists on it and has the maturity to understand the consequences. This has been routinely turned into a principle that anyone over 13 can consent to sharing sensitive personal information without the involvement of their parents. “

· I’d add a requirement on schools & colleges to inform parents\guardians of exactly what information is collected and how it’s stored.  The reasons for this is that that information like this (fingerprints in particular) is often used in school library systems. These systems usually do not hold copies of the fingerprints in any case, but rather a hash number generated by 3 or 4 points on the finger. It’s not possible to reverse the process and generate fingerprints from library systems. I would assume that various other school systems that use biometric data are the same (it’s cheaper, easier and more convenient than storing full pictures) and that parents would be more likely to deny consent if they think that the school systems are like police ones and more likely to give consent if assured that schools can’t reconstruct fingerprints from the stored data.



	
	27. Exceptions and further provision about consent

	6 comments
	· I would add to 1. a,b and d that a guardian or close relative should be asked for consent. I also feel that the parent (or guardian/relative) should have the right to appeal anything in 1. at any time, this should not be handled by the body collecting the data but by an independent body or a judge.

· See subsection 4 of the next section:
“Parent” means a parent of the child and any individual who is not a parent of the child but who has parental responsibility for the child.

· There does need to be provision here for a legal guardian in lieu of a parent, and provision in c for appointment of a guardian of the court to give permission.

· For section 1, where the parent cannot be found, contacted or lacking capacity, why is there not leave for another party to give consent? Not all children live with their parents. Some live in care of a local authority or with other relatives, and sometimes a friend. A legal guardian should have the same rights and recognition as a parent in resident.

· Certainly this should include legal guardians. Consideration should be given to the inclusion of other relatives being given such leave.

· If all parents are excluded, there should be some sort of oversight. If all but one parent is excluded, there ought to be some guidance as to when this is considered exclusive. Also, for 26 as well as 27, are legal guardians considered among parents? What about the case where a child is in foster care but the legal parents are still in some degree of contact – do the foster parents and the legal parents all count?



	
	28. Interpretation: Chapter 2

	2 comments
	· I suggest that pupils over 16 are old enough and mature enough to give (or withhold) their own informed consent to the taking and storage of biometric data. Accordingly, I would suggest substituting “16″ for “18″ in the definition of “child” used in subsection 1.

· Biometric information is not used to identify: it is used to authenticate that a person is who they claim to be. A fingerprint doesn’t identify an individual: it associates an individual with information associated with that biometric. If a child presents it’s fingerprint and all that is stored with that fingerprint is the amount of credit associated with a school meal account then it doesn’t identify who has that credit: only that the person with that fingerprint has that amount of credit.




Written submission on DNA:
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	CHAPTER 1.
	REGULATION OF CCTV AND OTHER SURVEILLANCE CAMERA TECHNOLOGY

	Code of practice
	29. Code of practice for Surveillance cameras  (11 comments) 



	
	· code 29. The expenditure of speed camera’s over the last few years have been ridiculous money making schemes for the local government. I have lived in Ireland where speed camera are only used for the purpose of safety such as outside schools and motorway maintenence. I think the UK should take the same stance.

· In 4a above it mentions that not all types of camera surveillance will need to be within the code as defined within 3 above. Will one of these exceptions include private properties where home-owners have installed CCTV for security purposes, including deterrent purposes? Private house-holds should be exempt from having to follow a system of rules and regulations as this will undoubtedly deter house-holders from installing even the most simplest of these systems.

· These provisions add a completely new layer of control over the use of CCTV by local authorities and other bodies. One has to question whether it is necessary and will involve more expenditure at a time of financial difficulty. CCTV is already subject to controls under both the Data Protection Act (DPA) and (if covert) the Regulation of Investigatory Powers Act (RIPA). This Bill creates two new elements of regulation. Has the Home Office not noticed that there is already a CCTV Code under the DPA and which is enforced by the Information Commissioner. Will the new code take precedence? Of equal note is the creation of a new Surveillance Camera Commissioner who will encourage compliance, review its operation, and make annual reports about the code and its operation to Parliament. Is this not what the ICO does already? Many CCTV operators in the public sector will now face a three-pronged regulatory regime. For councils, it means a minimum of two commissioners and two CCTV codes of practice, and only if they have no RIPA powers to exercise. Totally unnecessary increase in burdens on local authorities in terms of time and resources.

· Protection of Freedoms Bill promotes efficient CCTV/ANPR surveillance not effective privacy. The hype surrounding the CCTV/ANPR provisions in the Protection of Freedoms Bill is misplaced. In fact, I would argue the Bill’s provision for a Statutory Code of Practice in the CCTV area represents little change on the privacy front, but a huge change in the potential for enhanced surveillance…. (analysis goes on for 1000 words on http://amberhawk.typepad.com – date 16th Feb 2011)

· Well said ! This should be about limiting surveillance unless specifically authorised in relation to a criminal investigation by a judge and not enhancing the surveillance state.

· The full comment posted by Hawktalk is really worth reading and I’d encourage him / her to post in full here.  The most concerning issue identified is that the current bill actually legitimises and can easily be used to promote CCTV and ANPR. The point being that if the person who wishes to monitor everyone by CCTV & ANPR is required by law to produce a code of practice that code of practice could mandate CCTV & ANPR to be on every street corner. No, what is required is for some proper legislation, actually targeting the reigning in of CCTV and ANPR. For example, this legislation could require further legislation (not code of practise) where the use of CCTV and ANPR can be permanently restricted; where penalties for breaking the legislation will result in criminal convictions, etc. However it falls a long way short, and can actually be used to legitimise the continued surveillance of innocent people. A further point of interest is what happens when Automatic Facial Recognition in addition to Automatic Number Plate Recognition comes in – will we have massive databases tracking all faces as well as all cars?

· Section 29(3) ought to include
1) limitations on the retention period(s) of information obtained by virtue of systems
2) requirements to prevent unauthorised access to, or dissemination of, information obtained by virtue of systems. It is worrying that there are no requirements as to things that MUST be included in the code of practice. As has sadly become usual practice, important matters are being relegated to secondary legislation instead of placed in primary legislation. Important protections for the public ought to be built into this legislation, not left to the minister alone where essentially it becomes a question of the current minister’s and subsequent minister’s will whether such protections will be provided or not. As an example: The police have deployed Automatic Number Plate Recognition systems that do not merely register the presence of “vehicles of interest” but record and retain the travel details of all vehicles passing them – retain them for years, potentially indefinitely. These recorded vehicles belong to innocent members of the public who have committed no crime and are not subjects of any active police investigation. This effectively treats all people who drive past an ANPR camera as potential suspects. This has been done with no parliamentary scrutiny. This bill ought to REQUIRE that such systems are only used for legitimate law enforcement purposes (and define such properly), not for mass surveillance that would be more at home in the former East Germany; instead we have to hope that the minister chooses to regulate them. Moreover, abuses of such systems ought to be subject to criminal penalties. Such penalties would require primary legislation to enact (The recent trend to grant ministers the power to create criminal offenses in secondary legislation is an abomination in a democracy and should not be tolerated).

· surveillance cameras have their place in society but must not be misused ( including sales to TV companies to make programmes for entertainment nor education ( Police Stop being a good example ) The recordings should only be used by those who NEED the information, if there is no information of neccessity those images should be destroyed.

· Agree with many of the comments that the CCTV / ANPR provisions seem to say nothing that would actually reign in the prevalance and (mis) use of these technologies. Few countries past or present have such invasive systems … North Korea and the former East Germany spring to mind. The commissioner sounds fairly toothless – see links at the bottom of http://wiki.openrightsgroup.org/wiki/National_Vehicle_Tracking_Database where the last government simply ignored and/or legislated around the data comissioner’s concerns. Also agree that the legislation must require certain limits to the use of ANPR and CCTV. Non-compliance by the police should result in criminal proceedings against them, probably with the most senior officer having to take responsibility not junior officers. Also agree that this should be in primary legislation not requiring secondary legislation / “codes of practice” per the above comments. A number of policy options are available which could promote the removal or significant scaling back of ANPR if there were the will; some of these seem a little extreme, however they highlight some of the issues that have been seen with ANPR. 1) Simply outlawing all ANPR and adding legislation (back) in to the data protection act to make it illegal. I believe the last government deliberately weakened the DPA to legalise ANPR. 2) Severely curtailing the use of ANPR, for example, by making it illegal to access the data except for serious crimes such as terrorism and/or making a court order a minimum requirement to access the data. Isolating the ANPR data so that it may only be access through a regulated agency, and via a court order would be another option. 3) Outlawing the use of ANPR for “lazy policing” purposes that is, simply setting up road blocks to catch people for petty offences using the technology rather than focussing on solving crimes which have actually been reported. Anecdotally police have refused to investigate crimes where there is little or no CCTV evidence available. 4) Legislating for a new system* to ensure that all motorists are automatically insured, for example through the tax disc, removing the excuse that the police use that ANPR is necessary for enforcing the taking out of vehicle insurance. (* It is not necessary to have a centralized big brother system, or indeed a system which tracks everyone wherever they go to ensure motorists are insured). 5) Ability for individuals to look up the data held on them and by whom it has been accessed; where data ��has been accessed but no criminal proceedings take place individuals could be automatically informed. 6) Disband the Association of Chief Police Officers who played a key part in implementing the former government’s policy on ANPR at arms length, and with no regulation or oversight. 7) Criminalising the use of ANPR to target people engaged in peaceful protest.
· Has the Home Office not noticed that there is already a CCTV Code under the DPA and which is enforced by the Information Commissioner. Will the new code take precedence? Unfortunately there is only a voluntary Code of Practice on CCTV, which the Information Commissioner’s Office does not have any legal powers or budget to actually enforce.

· Subsection 2 should mandate coverage of both the development or use and the processing of images. What is the rationale for one or more? Surely, a code which covers the use of surveillance cameras but not what happens to any images captured by those cameras does not provide the necessary protections. For example, use of a surveillance camera may be justified but not how the images are processed. Clarity is required concerning the definition of ‘processing’ of images. For example, would digitally enhancing images and then sharing those images with public and private sector organisations be covered by the term ‘processing’ and thus subject to the code of practice. Subsection 3 should state ‘must’ not ‘may’.



	Procedural requirements
	30. Issuing of Code   (0 comments)



	
	

	
	31. Alteration or replacement of code  (2 comment)



	
	· There is a worrying inconsistency between section 30 and 31. Section 30 calls for a positive vote in parliament before the initial code can be issued, section 31 calls for a negative vote to prevent an revised code being issued. This makes it too easy for the minister to revise the code without effective parliamentary scrutiny, potentially gutting it of important public protections. Section 30 should be amended to require a positive vote in parliament before a revised code can be issued.

· Why does approval of the code require an approval resolution of the statutory instrument but amendment only the absence of negative resolution



	
	32. Publication of code  (1 comment)



	
	· Part 2 Regulation of surveillance. There is no differentiation between public and private CCTV systems
How are these codes going to be interpreted by the private sector, which own almost 95% of the CCTV cameras in the Country? What a load of rubbish where is the detail? There is nothing on the licensing of CCTV cameras and their use what a waste. Having managed CCTV systems for over 4 years this is a half hearted attempt to regulate something that is sooo… grey. Oh dear I am disappointed


	Enforcement and commissioner
	33. Effect of code  (5 comments)



	
	· 33(3) Add “provided only that a person served with Court proceedings is given a certicate that the surveillance system was checked by the maintenance contractor for working in accordance with its manufacturing specification within 30 days before the date of an alleged offence.” This is to stop time wasting on the authority and the accused – (bad for the economy).

· These codes are all very well in theory but the practice is that without any civil or criminal penalties or potential for court action they will be meaningless.

· Subsection 5 looks like it only applies to councils and police. What is to stop them subcontracting CCTV surveillance to private companies (as they have already done with traffic wardens) to avoid having to obey the code of practice?

· Subsection 5 makes it clear that this only applies to public sector surveillance technologies. Surveillance is surveillance and just as the Data Protection Act applies to public and private sector organisations so should the code. Otherwise this Section should be called REGULATION OF CCTV AND OTHER SURVEILLANCE CAMERA TECHNOLOGY, EXCEPT THAT DEPLOYED BY PRIVATE SECTOR ORGANISATIONS. Does the code apply to CCTV and other surveillance camera technology operated by private sector organisations on behalf of the public sector.  Subsection 8 should mandate consultation with a board representing members of the public i.e. those subject to surveillance. GIven that a breach of the code of practice can only be used to support any proceedings it is imperative that the code has teeth.

· Having reread this subsection I note that my reference to public sector is too broad in that the code does not apply to government departments. This is a significant omission.



	
	34. Commissioner in relation to code  (1 comment)



	
	· Why yet another Commissioner. Privacy is not fragmented so why have separate Commissioners for Data Protection, RIPA, Surveillance Cameras etc. What about the overlap between, for example, the ICO and the Surveillance Camera Commissioner, such as the images captured by the cameras.  Why is the Commissioner appointed by and responsible to the Secretary of State rather than Parliament.


	
	35. Reports by commissioner  (3 comments)



	
	· What does “…as soon as reasonably practicable…” mean? Determining this could occupy the courts for ages!

· This mechanism of a single Annual Report, the publication of which could be suppressed or delayed by politicians or bureaucrats is unacceptable. We have seen what has happened with the Annual Reports of the Commissioners appointed under the Regulation of Investigatory Powers Act 2000, which are clearly supposed to be published and laid before Parliament “as soon as is practicable” after the end of the Calendar Year which the Annual Report covers. There have been cases where such Reports have been over 1 year late i.e. in the period when the next Annual report was due, and were therefore only reporting on some important topics nearly 2 years after they occurred. 2) This Clause does not permit the Surveillance Camera Commissioner to issue any Interim reports. He does not even have the RIPA Commissioners’ power to ‘make any such other report … on any matter relating to the carrying out of the Commissioner’s functions as the Commissioner thinks fit’. 3) However, on a more positive note, unlike the RIPA Commissioner’s Annual Reports, there is no power for the Secretary of State to censor the Surveillance Camera Commissioner’s report. This Clause should be amended to force the publication of the Surveillance Camera Commissioner’s report no later than the end of June</strong. after each Calendar Year to which it refers i.e.before the Parliamentary summer recess. Any attempt to delay publication beyond this time should be treated as Contempt of Parliament and those responsible should be forced to resign or should be prosecuted for malfeasance in public office. Does a Report “laid before Parliament” by a Secretary of State count as one of the “Proceedings of Parliament”, which is therefore protected from Libel proceedings or other Judicial injunctions etc. by Parliamentary Privilege under the Bill of Rights 1688 ?. If not, then this Annual Report must be made directly to Parliament rather than to the Secretary of State, so that it does enjoy such Parliamentary Privilege, especially if it has to be critical of the Police or Local Authorities who have access to unlimited public funds for pursuing court injunctions, sometimes simply to protect their own reputations, rather than in the wider public interest.

· Firm timescales should be defined for publication: is there any reason to believe such targets could not be achieved.



	Interpretation
	36. Interpretation Chapter 1   (0 comments)



	
	

	CHAPTER 2.
	SAFEGUARDS FOR CERTAIN SURVEILLANCE UNDER RIPA

	
	37. Judicial approval for obtaining or disclosing communications data   (1 comment)



	
	· 23A (6) (a) (ii) gives the definition of a relevant person for Scotland as an individual holding an office, rank or position in a local authority in Scotland (other than an office, rank or position in a fire and rescue authority), Fife Council and some other Councils are Fire & Rescue Authorities in their own right and this could be read to exclude all their officers etc. from being relevant persons. If the intention is to exclude officers etc. of fire & rescue joint boards only then the wording needs to be changed.



	
	38. Judicial approval for directed surveillance and covert human intelligence sources  (7 comments)



	
	· RIPA 2000. Schedule 1. Exclude: Government departments. Sections 9-15 (and The Department of Energy & Climate Change {unnumbered in my copy}) The Welsh Assembly Government. Section 16 Local Authorities. Section 17 & 17A. I understand why intelligence agencies, the police and others (HM Customs etc) may require surveillance powers and support them. Quite why these departments and organizations should such powers escapes me. As has been clearly demonstrated they are hardly likely to be involved in the investigation of ‘serious’ crime. If there is such need let them make their case to the SofS who, if convinced, should commission professional agencies undertake such operations.

· Should have such powers!!!!

· My comments relate to clauses 37 and 38. I would be keen to ask the Government to explain why they have chosen to regulate only local authorities in the way proposed. What can possibly be the rationale to regulate only these bodies? If the argument is that local authorities do not deal with really serious crime which is the preserve of the security services or the police, the same could be said of the Scottish Accountant in Bankruptcy, Defra, the BBC, Marine Scotland, Ofcom or the Gambling Commission, all of which are subject to the jurisdiction of the Surveillance Commissioner. The list of public authorities given authority to use RIPA 2000 is very wide. So why are the provisions in the 2000 Act deemed to be OK for these authorities, but not for local authorities? The Government may say that one reason may be because of the fallout arising from one widely known case, and a collection of lurid press stories. But this one case – the only one we can see where those subject to surveillance have exercised their right to complain to a Tribunal – only came to light because the council themselves told those people who were subject to surveillance of what had happened: see paragraph 7 of the Investigatory Powers Tribunal’s judgment in Paton v Poole Borough Council.  Given other public authorities, such as the police, don’t show the same candour (for obvious reasons), what evidence is there to suggest the problem that there are are not shared by other authorities? Given this, I think these clauses pass up the chance to take a more thoughtful and considered review of surveillance powers, rather than what appears to be an hasty exercise in pandering to public demands to do away with what are described as “council snoopers”.

· The definitions are inconsistent in their references to Scotland and some appear to be missing.

· Is it really practical for local authorities to make an application to a magistrate each time they wish to follow a rogue trader or do a mobile phone subscriber check?  What of the cost and time consequences. Will the courts be staffed to hear urgent or time critical applications? The Home Office, in its regulatory impact assessment, states that each application will take twenty minutes to hear. I doubt if this is a reasonable estimate considering the amount of people who will be involved in its preparation and comment. The job of the magistrate is to ensure that the correct procedures are being followed. With courts closing and the work of magistrates increasing, there is a fear that magistrates will not understand the legislation fully and will revert to merely rubber stamping authorisation applications. The Office of Surveillance Commissioners (OSC) already does the job of scrutinising local authorities’ use of RIPA. These proposals just add an extra layer of bureaucracy; from a government which wants to cut red tape!

· According to the explanatory notes, the objective here is “that the use of
directed surveillance powers by local authorities should be subject to a seriousness threshold and that the use of all three techniques by local authorities should be subject to a magistrate’s approval mechanism”
How is that threshold defined? What guidance will be provided to magistrates in assessing whether a request crosses the threshold? Will the threshold be reviewed?

· Local Authorities conduct surveillance on subjects when looking at Benefit fraud and Housing /Landlord Tenancy Fraud which can cost individual Councils, and the Tax payer millions of pounds per year. The National Fraud Authority “annual fraud indicators 2011″ states £900m per year is lost in Housing tenancy Fraud alone. It does not make sense to make it much harder for the Local Authorities to gain Surveillance Authorisation.
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	CHAPTER 1.
	POWERS OF ENTRY

	Repealing, adding safeguards or rewriting powers of entry
	39. Repealing etc. unnecessary or inappropriate powers of entry  (3 comments)



	
	· What are these inappropriate powers?

· They probably only intend those which are listed in Schedule 2, but the wording of this is clause is much wider. http://www.publications.parliament.uk/pa/bills/cbill/2010-2011/0146/cbill_2010-20110146_en_20.htm#sch2 For some reason, none of the Schedules are displayed for comment on this website.Webmaster please fix this immediately !  Water and Environment
Public Health (Control of Disease) Act 1984 

   1 (1) Omit section 50 of the Public Health (Control of Disease) Act 1984 (power in relation to England and Wales to enter and inspect canal boats). (2)This paragraph extends to England and Wales only.
Merchant Shipping Act 1995

2 (1) Omit section 258(4) of the Merchant Shipping Act 1995 (power of surveyor of ships etc. to enter premises to determine whether provisions or water intended for UK ships, including government ships, would be in accordance
35with safety regulations). (2) Sub-paragraph (1) does not apply to section 258(4) of the Act of 1995 so far as it applies for the purposes of section 256A of that Act (extension of power of entry to any member of the staff of the Scottish Administration authorised by the Scottish Ministers). (3) This paragraph extends to England and Wales, Scotland and Northern Ireland. Environment Act 1995 

3 (1) Section 108(15) of the Environment Act 1995 (powers of entry etc. of persons authorised by enforcing authorities: interpretation) is amended as follows. (2) After the definition of “authorised person” insert—*““domestic property” has the meaning given by section 75(5)(a)of the Environmental Protection Act 1990;”.(3) After the definition of “enforcing authority” insert—*““English waste collection authority” has the same meaning as in section 45A of the Environmental Protection Act 1990;”. 

(4) In the definition of “pollution control functions” in relation to a waste collection authority after “means” insert “—*(a)in relation to an English waste collection authority,15the functions conferred or imposed on it by or under Part 2 of the Environmental Protection Act 1990 (other than sections 45, 45A and 46 of that Act so far as
relating to the collection of household waste from domestic  property); and (ii)in relation to any other waste collection authority,”. 

(5) This paragraph extends to England and Wales only. Part 2 Agriculture Dairy Herd Conversion Premium Regulations 1973 (S.I. 1973/1642S.I. 1973/1642) 4 (1) Omit regulation 5 of the Dairy Herd Conversion Premium Regulations 1973 (power of authorised officer to enter land to inspect livestock in respect of which a premium has been applied for etc.).(2) Also— (a) in regulation 2(1) of those Regulations omit the definition of “authorised officer”, and (b) in regulation 7 of those Regulations, omit sub-paragraph (b) and the
word “or” before it.

(3) This paragraph extends to England and Wales only.
Milk (Cessation of Production) Act 1985

5 (1) Omit section 2(1) of the Milk (Cessation of Production) Act 1985 (powers of entry in connection with compensation payments).

(2) Also, in section 3(1) of that Act, omit paragraph (b) and the word “or” before
it.

(3) This paragraph extends to England and Wales only.

Cereals Co-responsibility Levy Regulations 1988 (S.I. 988/1001S.I. 1988/1001) 6 (1) Omit regulation 8 of the Cereals Co-responsibility Levy Regulations 1988 (power of authorised officer to enter premises used in relation to cereals). (2) Also—

(a) in regulation 9 of those Regulations omit “or 8”, and

(b) in regulation 11(d) of those Regulations for “regulations 7 or 8”
substitute “regulation 7”.

(3) This paragraph extends to England and Wales only.
Oilseeds Producers (Support System) Regulations 1992 (S.I. 1992/695S.I. 1992/695) 7 (1) Omit regulation 5 of the Oilseeds Producers (Support System) Regulations 1992 (power of authorised officer to enter and inspect oilseeds producers’
premises).

(2) Also— (a) in regulation 2(1) of those Regulations omit the definitions of 15“authorised officer”, “oilseeds” and “specified control measure”, and (b) omit regulations 6, 9 and 10 of those Regulations.

(3) This paragraph extends to England and Wales only.
Older Cattle (Disposal) (England) Regulations 2005 (S.I. 2005/3522S.I. 2005/3522)

8 (1) Omit regulation 5 of the Older Cattle (Disposal) (England) Regulations 2005 20(power of inspector to enter premises for the purposes of ensuring that regulations are being complied with).

(2) This paragraph extends to England and Wales, Scotland and Northern
Ireland.

Salmonella in Turkey Flocks and Slaughter Pigs (Survey Powers) (England) Regulations 2006 25(S.I. 2006/2821S.I. 2006/2821)

9 (1) Omit regulation 6 of the Salmonella in Turkey Flocks and Slaughter Pigs(Survey Powers) (England) Regulations 2006 (power of inspector to enter a turkey holding or slaughterhouse for purposes relating to salmonella). (2) This paragraph extends to England and Wales, Scotland and Northern
Ireland. Part 3 Miscellaneous
Distribution of German Enemy Property (No 1) Order 1950 (S.I. 1950/1642S.I. 1950/1642) 10 (1) Omit article 22 of the Distribution of German Enemy Property (No 1) Order
351950 (power of constable to enter premises under warrant to search for and seize German enemy property).

(2) This paragraph extends to England and Wales, Scotland and Northern Ireland. Hypnotism Act 1952 11 (1) Omit section 4 of the Hypnotism Act 1952 (constable’s power to enter premises where entertainment is held if there is reasonable cause to believe
that there is a contravention of the Act). (2) This paragraph extends to England and Wales only. Landlord and Tenant Act 1985

12 (1) Omit section 8(2) of the Landlord and Tenant Act 1985 (power of landlord to enter premises to view their state and condition). (2) This paragraph extends to England and Wales only.
Gas Appliances (Safety) Regulations 1995 (S.I. 1995/1629S.I. 1995/1629). 13 (1) Omit regulation 24(6) of the Gas Appliances (Safety) Regulations 1995 (power of authorised officer to enter premises for the purposes of surveillance of manufacturer’s compliance with requirements).

(2) This paragraph extends to England and Wales, Scotland and Northern Ireland. Cross-border Railway Services (Working Time) Regulations 2008 (2008/1660)

14 (1) Omit paragraph 2(2)(a), (b) and (c) of Schedule 2 to the Cross-border Railway Services (Working Time) Regulations 2008 (power of Office of Rail Regulation’s inspector to enter premises for the purpose of carrying the 20regulations into effect).

(2) This paragraph extends to England and Wales and Scotland only. Payment Services Regulations 2009 (S.I. 2009/209S.I. 2009/209). 15 (1) Omit regulation 83 of the Payment Services Regulations 2009 (power of an officer of the Financial Services Authority to enter premises used in relation 25to payment services).

(2) This paragraph extends to England and Wales, Scotland and Northern Ireland.

· It seems that this means that the powers listed in the schedule are repealed, and that an order may be made to repeal any other power of entry with a somewhat loose criterion.


	
	40. Adding safeguards to powers of entry  (1 comment)


	
	· To enable the childrens services to remove children from families who are considered a risk they regulary involve the police.This can be very trumatic to the children involved especially when children are removed during the night. I have heard of children having heard their front doors being forced open by the police in the early hours of the morning when no immediate risk is observed such as emotional harm, which i feel is a completely different type of risk to that of physical,sexual abuse and neglect. Only when a child is deemed to be at immediate risk of physical,sexual abuse or life threatening neglect should emergency protection orders from the home allows forced entry and forced removal of children. Other times involving removal of children who are not at immediate risk eg emotional harm, abiding by court orders ONLY happen during reasonable times when children are not dragged out of their beds say between 9am and 7pm to minimise emotional harm to children.
· 

	
	41. Rewriting powers of entry  (2 comments)


	
	· Overall, there should be a clause saying something to the effect: “This section does not create a power to create new powers of entry or alter existing powers so as to effectively create a new power of entry”. 41(1b) would seem to grant a minister the power to alter primary legislation. That surely cannot be right? Is this just poor drafting or is it really the intent to effectively grant a minister something not entirely unlike the royal prerogative? In fact, the whole section seems poorly drafted and it is entirely unclear what its actual and intended effects are. Were I the drafters’ teacher or editor I’d strike out the whole section and write “try again” in the margin.

· Agree with previous commenter; very unclear, should surely state purpose in order to limit effect? Reading 41.3, it seems that the power is limited such that it can’t alter the effect, limitations, and safeguards… so what can it alter?



	
	42. Duty to review certain existing powers of entry  (0 comments)

	
	

	
	43. Consultation requirements before modifying powers of entry (0 comments)

	
	

	
	44. Procedural and supplementary provisions (0 comments)

	
	

	
	45. Devolution: Scotland and Northern Ireland (0 comments)

	
	

	
	46. Sections 39-46: Interpretation (0 comments)

	
	

	Repealing, adding safeguards or rewriting powers of entry
	47. Code of practice in relation to non devolved powers of entry (0 comments)

	
	

	
	48. Issuing of code (0 comments)

	
	

	
	49. Alteration or replacement of code (0 comments)

	
	

	
	50. Publication of code (0 comments)

	
	

	
	51. Effect of code (0 comments)

	
	

	
	52. Sections 47 to 51: Interpretation (0 comments)

	
	

	
	53. Corresponding code in relation to Welsh devolved Powers of Entry (0 comments)

	
	

	CHAPTER 2.
	VEHICLES LEFT ON LAND

	Offence of immobilising etc vehicles
	54. Offence of immobilising etc. vehicles  (29 comments)



	
	· So every ‘car park’ with newly prohibited towing/clamping rules fits a barrier which is lifted all the time and barely visible – meaning that the act of passing through it (whether you see it or not) is taken as consent to clamp the vehicle.
Back to the drawing board, please…

· Absolutely – this creates a significant loophole which merely requries anyone with an exisitngprivate land car park to carry on clamping by simply installing a basic non operational barrier left permanently raised.

· Not quite – the presence of the barrier at time of parking would seem to only permit *that* barrier, not any other. I assume this is to allow the old-style car parks with entrance/exit barriers restricting exit to those who have paid.

· This clause flows from rogue clamping – the Bill doesn’t propose such wide-ranging controls to address rogue bankers, lawyers or MPs. On an estate – close to a commuter railway station – with wide range of housing for between 3, and 4,000 people in old homes, many private post-war developments and two council estates served by schools, some retail outlets, sports facilities and halls as well as a homes for elderly people and another for those with learning difficulties, occasional clamping by a firm 70% of whose work is for local authorities has proved a useful deterrent with few complaints. Permanent barriers have been considered carefully but rejected in our circumstances. Could the Bill not permit large estates like ours to continue to use clamping firms whose responsible behaviour has been recognised by their being employed by local authorities? Otherwise we risk becoming a “park & ride” where residents and those with business on the estate find it hard to park their own vehicles.

· Long overdue legislation! Scotland had the right idea. It should have been dealt with from the start as Criminal Damage (temporary functional derangement) & blackmail—unwarranted demand with menaces (extortion in Scotland).

· Clause 54(1) seeks to abolish wheelclamping on private land. It achieves both less (and more) than the Home Office hopes.  1) the Bill does not expressly abolish the remedy of ‘distress damage feasant’ which is avaliable to private landowners against a trespassing chattel such as a car. Although it seems from the current case law that there are big problems with treating clamping as a levy of distress damage feasant, I can’t see why landowners and their agents cannot simply change their practice and still have a remedy against errant drivers. If, instead of clamping, they start to tow cars off to a pound, I think they will be acting with the “lawful authority” of the landowner and so will be committing no offence under the Act; 2) secondly, the Explanatory Notes to the Bill state that private bailiffs enforcing debt have “common law and statutory powers” to clamp and therefore will not be effected by the Bill. This is wrong. There is NO common law power to impound seized goods in the place where they have been distrained- and certainly no power to clamp them. The only way private bailiffs can have a power to impound on the premises (e.g. by clamping) is if statute grants it- which it unequivocally does only for rent arrears and county court judgments. In the absence of any such clear “lawful authority” any other use of clamping by private bailiffs will be rendered a criminal offence. It is already a trespass, but perhaps this extra measure is necessary…I have sent the Minister a fuller version of this (with full case citations) but clearly the government needs to reconsider this and should (ideally) substitute some sort of statutory remedy to give landowners some form of recourse against genuine nuisance trespassers.

· Protection of who’s Freedom Bill ? What all in Government and the public should be aware of is most private land is not a car park for people to use for free at their will. I have an enforcement company dealing with trespassers that believe they have the right to enter my clients private properties and park when and where they want for their convenience. It is quite simple, surely by now everybody should be aware they are not entitled to park on somebodies else’s property, if you enter a car park with fees displayed then you expect to pay for that service, why do people think a landowner provides his or her land for anybody to visit and use at his or her expense, it is ludicrous to think in our society today that private land is for use without authority and fee of charge. In most cases landlord’s and owners of land have an obligation to protect visitors and tenants who use a premises, tenants have rights to use a premises freely, and visitors need t be protected from danger, failure on behalf of the landowner or landlord to do so could render them open to litigation. We do not operate on pay and display car parks all of our clients have either industrial estates or commercial operated car parks. The commercial operated car parks have paying licensees, who have the right and freedom to use their spaces, they pay our clients to have peaceful enjoyment of their spaces. Our clients have a duty to their licensees to maintain the spaces and ensure they are not being abused by selfish trespassers who attempt to use the space free of charge . The areas are clearly signed stating No Parking, people are not invited to park there as they have a licensee already paying large sums for the privilege. We are called out 20 times a week because a licensee can not use their space, why should they be inconvenienced, it is utter nonsense. This issue does not arise on public highways or car parks as there is not a designated space that has been paid for by a member of the public to use. The proposal to allow somebody to move a vehicle a small distance to gain access to their property is not feasible in most instances, as many car parks are full, you can not move the trespassers vehicle into somebody else’s space to commit another trespass. 

How will a parking ticket prevent:-

1.An abuser from using somebodies space, how will it move them on.
2.Prevent somebody from dangerously parking and moving them on.
3. Prevent somebody from causing an obstruction and moving them on

The notion that the police or council will attend and remove vehicles if they are causing an obstruction or dangerously parked is not an option, look at the cutbacks in policing and the dwindling resources the Council’s will have in the near future. Who will pay for this service ?  It is fact, it can take days for the police to arrive when you report a burglary. Our commercial estates also do not invite people to park, they have health and safety issues of visitors and occupants to take into consideration they require their roads, pathways, and commmunial areas kept free from inconsiderate dangerous trespassing vehicles, people and chattels . Many industrial estates do not allow parking during the day or overnight for insurance and security issues, this is their right as it is their property. Some of our clients already have pay for our services to patrol their sites requesting drivers that trespass to move on 24 hours a day, simply because they ignore their requests on the signage clearly displayed. You can not fix a price for trespass as all incidents are different.  If I wanted to use my neighbors driveway I would ask him first. The problem is we all believe we should have the right to park where we want, unfortunately we do not, we are all well aware of that fact.

· It is absolutely right to comment on the significant loophole in this legislation with regards to the installation of barriers. But this proposed legislation goes about things in totally the wrong way. I run a B&B with 10 rooms and 10 parking spaces, with four of the spaces leading off a road with pay and display parking. You can imagine the temptation for drivers to park on my land. However for the last 18 years, we have displayed clamping warning signs, and in this time, we have not clamped a single car………and neither would we want to ! But the deterrent effect is important here. If you ban clamping, then overnight the clamping signs become worthless, and their deterrent value is gone. We could install five post barriers (four parking spaces and one driveway), but who would want to have to get out and raise / lower barriers all the time to park your car ?
The best way to tackle rogue clampers is merely to set a total maximum fine of say £40, (even if the car was towed away). This would be high enough to deter but not high enough to break the bank. London boroughs may wish for an £80.00 maximum. No expensive regulator would be needed to supervise, as higher fees would simply be unenforceable in a County Court. This obviates the need for ugly barriers, loopholes and rogue clampers.

· possibly the most sensible idea yet …. standard maximum tariff. but also the need to stop the bully boy tactics to extract the cash for the fine …. ( such as frogmarching people to cash point s .. it happens) Also there should be a minimum time before a clamp can be fitted ( a certain clamper used to wait 20 yds away and almost as soon as the drivers back was turned the clamps were fitted !)

· How long should be people be allowed to park on someone else’s land so they can drop their child at school, pop to the cash point or get their take away?

· All clamping, by definition, involves the use of force by a private citizen to extract a ransom amount entirely of their own choosing (that is, an alleged, unproven, and disputed debt) from a another private citizen over an alleged, disputed, trespass that has not been proven in a court of law and which may not have occurred at all, and effectively allows the clamper to act as judge, jury, and bailiff. Accordingly, I support the intention behind this section. However, I would ask why Northern Ireland is not included within the scope of this section? Surely the good people of Northern Ireland deserve the same protection from rogue clampers as the rest of the UK (given that clamping is already banned in Scotland)?

· Tighten up the barrier loophole and this seems a decent piece of legislation. The problems of the landowner are exaggerated. The general public are not persistent and selfish abusers of land who drive around in their cars looking to cause as many problems for others as possible. Clamping firms made their money from clamping few vehicles but maximising the profit on each occasion.

· Can’t find any provisions as to who has lawful authority – does this mean it is limited strictly to police etc, or will it be extended to a (presumably more well-regulated) clamping-and-towing industry?

· I can sympathise with the many people that have been “caught out” by rogue clamping and then in turn charged extortionate amounts to have the clamp removed. However, if a motorist parks on private land that is clearly marked as “Private Parking” then they have commited trespass, as well as inconvenience to others and this must not be allowed to become unchecked in the future. It is an absolute disgrace that any government could consider bowing down to pressure from those motorists that have a complete disregard as to where they park. Despite having driven thousands of miles over many years, I have never ever been clamped, nor have any of my family. That is because I always make a point of ensuring that the place that I choose to park, allows me to do so without penalty. The point is that clamping is an effective tool against those rogue parkers that have a total disregard for the welfare of others. I live on an apartment complex within a private estate very close to a beach and as such we have a constant problem with illegal parking, both on the road and also in the private parking areas. There is a very large clamping warning sign at the entrance to the estate and also many other large warning signs in the private parking areas. Despite this there are still people who take a chance and park, presumably in the hope that the clamping company will not come round while they are parked there. Many do get clamped, however, the company that we have on patrol is an approved one and not one of the cowboys, so they do allow some leeway and the charges are a detterant, but not exorbitant. The local Police are already turning a blind eye to the illegal pavement parking that plagues our narrow dead end road and on several occasions the fire brigade and ambulances have not been able to get to the end, thereby, endangering life. Due to the complex layout of our estate, it is not feasible to have barriers installed, so we are very reliant on clamping as a detterent. We are really concerned that if this detterent is taken away, that illegal and immoral parking will just become a free for all, with those that constantly break the rules just laughing in our faces. The so called “freedom bill” must take in to account the freedom of those that are affected by rogue parkers as well. By all means impose a limit on the amount that can be charged as a release fee, but please do not ban this type of detterent completely without a viable alternative. Thank You.

· For those of you that have problems understanding the proposed legislation, I believe it reads as follows.

S54 (1) Clamping and towing of vehicles parked on private land is not allowed without lawful authority.

S54 (2) This removes the power under which people could be clamped as set out in the case of Arthur v Anker. That is, if there is clear signs warning of what would happen if you parked without the permission of the landowner, the driver is consenting to the possibility that their vehicle may be clamped or towed and only released after paying the charges shown on the sign.

S54 (3) This is saying that provided there is a barrier the driver is consenting to the fact they may be locked in. It does not mean the vehicle can be clamped or towed.

S54 (6) This means it includes caravans and trailers.

I have read the Impact Assessment on the banning of clamping and towing. The figures used to justify some of the final conclusions are not fact, they are what the government believes could be the case based on information supplied by the BPA. No clamping company has supplied their figures of how many cars are clamped or their revenue received from clamping. They have also misrepresented figures from the Final Impact Assessment on Business Licensing 2010 concerning the use of tickets by clamping companies. It is very clear that the government is showing priority to the offending motorist who park their vehicles wherever they wish without any consideration to the landowner or the people who use that land either as their residence or their place of business. The landowner is being left to sort out their own problems with their hands tied behind their backs whilst aggressive behaviour by motorist is encouraged. Sec 55 now gives the police powers to remove that tresspassing, broken down or abandoned vehicle. The police have already stated, in not so many words, that they will not be able to deal with the person ringing up to say they are unable to use their parking bay as it has been used by a vehicle that shouldn’t be on the site and I doubt they will have time to deal with an abondoned ehicle in any event. You should all look forward to private land being littered with dumped vehicles that will remain there until they become a health hazard. Not even the “council” estates or housing associations are given any consideration. I would love the government to explain to Lewisham Homes (London) how they should keep their estates clear of unwanted cars. A couple of weekends ago 2 people lost their lives. I believe more could have perished if the fire brigade had not had clear and unhindered access to the site as a result of a clamping company keeping the car parks in good order with the threat of a wheel clamp for the past 11 years. Another important point is that the Impact Assessment has made no comment about the displacement of vehicles. With parking control on the street becoming stronger, including the possiblity of using wheel clamps, it is obvious that there will be a shift of vehicles to private land, thereby restricting the freedom of use by the landowner, residents, tenants etc. Why pay for a street permit to park when you can now park on someone else’s land for free? The cold truth of this piece of legislation is that once it becomes law anyone can park on your land. This includes your driveway. Again the Impact Assessment has made no mention of the possibility of the potential for violence when people defend their land and the right to park on their land. Is it because they don’t believe displacement or violence will result by the passing of this legislation or is there possibly an underlying ulterior motive?

· This is not good enough. Simply make clamping on private land unlawful. That is what you promised to do !! As written, all that landowners will need to do is have some sort of “barrier” (whatever that is) and they can clamp with impunity. Also, it is far from clear on the wording of this clause whether landowners need to display any notice that clamping may take place. It might be held that the mere existence of the barrier was notice? Please make Parliament’s intention clear. This is particularly necessary when most of these cases will be heard in Magistrates’ Courts.

· The definition of a ‘barrier’ is key here, particularly as it does not have to be lowered – only present.

· Dear Sirs, Thank you for the opportunity to comment on the bill. A ban on ‘cowboy clampers’ is long overdue. My 70yr old mother was clamped and marched to an ATM to pay £360 for parking unknowingly on private land. I have to agree with the other commenters – the ‘barrier’ clause seems a strange exemption. Just ban ‘clampling on private land’. Barriers should only be erected to secure private parking – as we have done for our building. To access our parking area, you must now swipe your entry card. Regards, Mr M M Wallis

· I have heard Lynne Featherstone quote this case as a reason to ban clamping. I would love to know why your mother was clamped and how they “marched ” her to the ATM.

· I also see plenty of cases in the news where legitimate permitholders have been clamped in their own space despite the complete absence of any trespass and therefore of any ‘right to clamp’, and in many cases despite clearly displaying a permit (which is often knocked down by the clampers rocking the car from side to side, then clamping). The police insist “it’s a civil matter”, the clamping firm then simply ignores the county court judgement, and the victim will never see a penny of their money again. This illustrates the inherent injustice of clamping and why the licensing of this form of what has been described by Trading Standards as ‘legalised mugging’ is a human rights breach by the State.

· If land is private, and you are warned that you will be clamped if you park on it without authorisation, where is that unfair?
My elderly mother lives in a block of flats with just enough parking for residents in the grounds and surrounded by streets with controlled parking. The block has a contract with a clamping company to manage the parking for the use of residents. If this proposed bill comes into force, the grounds can’t be kept available for them. Why should the residents go to the further expense of installing barriers to safeguard what is already theirs, and what they have already paid for? People should be able to retain rights over their property. You don’t have to park on it, and if you do, you should be prepared for any penalties that apply, and clamping is a simple and cost effective deterrent. An Englishman’s home used to be his castle, presumably also including his grounds. When did that stop?

· Absolutely right! I sympathise with the writer concerned about trespassing motorists’ cars on her mother’s private estate.
Many private estates have continually suffered from rogue parking, so much so that the residents are unable to park themselves as all limited available space has been illegally occupied.  Well run estates, which display multiple large clear warning signs of clamping, who employ a reputable registered clamping firm (mainly as a deterrent), who have enjoyed total success from illegal parking, will now be subject to this blight once again unless they install expensive gating/barriers at all entrances/exits. Gated estates present difficulties for visitors and deliveries without an extremely expensive intercom and automatically controlled barrier system. All this to protect the illegal motorist! These estates will have to become ‘closed/gated estates’ – the exact opposite of the preferred ‘open estates’ ideal as suggested by councils wishing for more of an ‘open community’ . This bill seeks to protect the freedom of the illegal motorist parking on private ground (such as small private estates with limited parking) with no recourse for the residents except to erect costly barriers at various entrances. The Protection of Freedoms Bill – Immobilisation of Vehicles section – is ill-conceived and needs to be reconsidered so that the rights of the land owner are protected and not those of the trespassing motorist.

· As those making comments subsequent to my previous posting have rightly observed: - there needs to be a balance between the rights of drivers and the rights of landowners/ those with rights of parking. The Bill seems only to consider the former, which is populist but poor law;  - as I have said before, regulating clamping and related activities by creating a statutory remedy for trespasses seems a far better idea. However, the Government are in a corner here, as they have decided to scrap the SIA who licence clampers at present. Clearly it’s easier to abolish the quango if wheelclamping ceases to exist at the same time. Again, this seems like a populist measure, but ill-considered law;  - other posters have asked what “lawful authority” means. It means a right in statute or common law to take steps against a trespasser. The Bill is offering a new remedy by extending the powers under the 1984 RTR Act- the police would thus have “lawful authority” to intervene. Curiously, another source of lawful authority will be the common law right of distress damage feasant- that is, to seize and impound trespassing vehicles. This is not being altered by the Bill and will therefore still be available to landowners to deal with wrongfully parked cars. Are we out of the frying pan here?

· If I understand the proposed changes correctly, no private landowner will be able to protect their land from trespassing vehicles in future. The only option seemingly available to them will be to install some form of suitable and effective barrier. Aside from the enormous cost of installing such a barrier, the considerable practical difficulties this might cause, and the assumption that all space owners would co-operate in closing the barrier behind them (they won’t – it will only take one to render the system useless) why should landowners be forced to install infrastructure simply to deter trespassers who have no legal right to be there in the first place?  Several comments so far have referred to the knock-on effect of such changes, including the hinderance trespassing vehicles might have in obstructing access for emergency vehicles; good points well made. Even more profound, however, will be the issue of ‘displacement of vehicles’. Why would anyone in their right mind any longer pay to park in a council-operated / policed street bay when they can freely trespass on a nearby private estate, removing the space owner’s benefit (for which they have paid; the trespasser hasn’t) to their own property? No, this is clearly just a trespasser’s charter.  This point has also been made by others; police are already over-stretched; how are they going to deal with all the vehicles blocking in people going about their rightful business? The answer is, they won’t because they can’t. They won’t have the manpower or the will. This is a disaster waiting to happen.  The proposed legislation effectively removes the landowner’s rights over their land; it is clearly ill thought through.  I write as a property manager responsible for various Client sites with private parking areas to protect. I can honestly say that experience has taught us that if a reputable clamping company is employed to police and clamp where necessary, according to properly understood terms of practice, illegal parking problems (i.e. trespassing) vanish. This shows the need to tighten legislation governing the industry (so that all clamping companies operate properly), not a need to ban it.  Everyone agrees on one thing; the ‘cowboy clampers’ must be dealt with; they do exist and need to be outlawed. This proposed legislation, however, far from addressing this narrow group of unpleasant individuals/firms, will merely disenfranchise a great many other law abiding people who simply wished to protect their land from trespassers. This is a sledgehammer to crack a nut, indeed one which may well cause a great many unintended consequences (violent confrontation is a distinct possibility). It brings to mind the old saying – “the road to hell is paved with good intentions”

· Mr Chilton, have you ever tried dislodging a permit by rocking a car from side to side? Don’t you think the car alarm might activate.
· An Englishman’s home is his castle’. Or in present times: my home stands on my land and I must be able to decide who comes into my home and or onto my land.  It seems that this ‘freedom’ is about to be taken away from us. Why is this bill called ‘The Protection of Freedoms Bill’? Is it the freedom of rogue parkers who then can park anywhere they like? If rogue clampers are the problem, why not deal with them? This bill follows the classic route of previous bills. It has been badly thought out by people with very narrow points of view, in the process branding every clamping company as ‘bad or rogue’ by default. I manage a couple of blocks of flats nice and close to a tube station just inside zone two of the London Underground. Their parking spaces were used daily by drivers who drove in from out of London, parked around the blocks and then used the tube to finish their daily commute. Not only did these cars trespass on private land but at one block of flats they made access for the waste removal vehicles impossible.
The residents of these blocks asked for clamping schemes to be introduced and the problem disappeared over night. I am 100% convinced that, should these bill go through as proposed, this problem will be back in no time. P.S. there is no room to install barriers at these blocks, just in case you may suggest.
· I write to object to the above clause in the Freedoms Bill. As currently worded, it removes the right of private bodies and individuals to protect their land and accesses from inconsiderate or illegal parking of cars, vans, lorries, trailers, caravans and other wheeled vehicles. The current interpretation of the clause suggests that the existence of a barrier (whether open or closed) at the entrance to the private land is sufficient to allow clamping by private firms. However, whilst large estates and offices may have a) the resources and b) the space to install permanent barriers, private individuals and small businesses will not. And this is not to go into issues of planning law, the impact on historic properties, conservation areas and the like. Already in existence is the SIA (Security Industries Authority) which has some regulatory powers; it would not be difficult to give that body more authority to set unclamping fee limits and to define acceptable operational practices. The last government removed civil rights from the majority in an effort to cure the bad practices of the tiny minority, and in so doing eroded yet further this country’s respect for the law and law making. Please do not make the same mistake.
· I am chairman of a residents association for an estate of over 130 flats in London. We recently paid well over £100,000 to transform our chaotic parking area, which was blighted by abandoned cars and frequent rogue parking by non-residents, creating ordered parking bays. There is just not enough space to provide a space for all residents so we have about 90 spaces for 132 flats – so no room for uninvited guests! We then employed a clamping contractor to ensure that only authorised residents and their visitors are allowed to park here – after all the residents had paid for it. This system has worked well and we continue to renew their contract. However, with the threat of clamping lifted, rogue parkers will know that these parking contractors will have to chase them to pay their fines which will not be cost effective and many, I am sure, will get away with not paying, thus reducing the deterrent. What is to stop unauthorised vehicles blocking our emergency access way so that fire engines can reach all the flats? We do not want a barrier as we do not want our estate to look like an NCP car park. Gates – we have looked into before and would not alone prevent unauthorised parking – apart from costing us a further £30K. I hope the government will rethink this proposal perhaps, as others have suggested, by imposing maximum fines.
· As others have already posted, it is being reported on several law websites that clause 54(3), which negates clause 54(2) where a barrier is fitted, will mean that clamping and towing to extract an enormous ransom from the victim will remain entirely lawful so long as a barrier is fitted at the entry to the private parking area in which clamping or towing takes place. This would appear to negate the entire purpose of the clause, namely to outlaw private clamping and towing (that is, without the authority of police/ courts/ the DVLA), and would seem to be an extraordinary and unintended loophole. It also contradicts the public statements by Ministers, and the explanatory notes, that “private wheelclamping is being abolished altogether on private land”. I hope that clause 54(3) will be amended to make clear that this clause applies (and hence that clause 54(2) does not apply) only in relation to ‘immobilisation’ of a vehicle by a barrier itself, (and only then where the fee charged for lifting the barrier is reasonable in all the circumstances) and that it will not serve as a ‘back door’ to allow the continuation of clamping and towing in order to extract a huge ransom (entirely of their own choosing) from a victim over an alleged, unproven trespass, and then to ignore CCJs with impunity. I also question why the maximum penalty for breach is merely a fine, and a small one at that. This could potentially allow clampers to, in practice, break the law, very profitably, in the knowledge that any puny fine is far smaller that the ransom unlawfully extracted from their victims in the meantime. I suggest that clause 54(5) of the Bill be amended to:
i) provide for a maximum penalty of at least 5 year’s jail time, in line with similar criminal legislation on blackmail
ii) provide police with statutory authority to order that an unlawfully clamped or towed vehicle is returned to its registered keeper (or other appropriate person) immediately and without further payment, and, if the clamping firm refuses, to provide police with the statutory authority to use all necessary means to do so, or, if thought appropriate, to authorise the registered keeper (or other appropriate person) to use all necessary means, including, if necessary, the use of force, to do so themselves.



	Alternative remedies in relation to vehicles left on land
	55. Extension of powers to remove vehicles from land (3 comments)


	
	· This clause has potential discriminatory cosequences.
In particular it will be used to extend the Powers of Harrasment aimed at the community of ‘travelers’ who are forced to occupy local authority land simply because said local authority has failed in its statutory duty to provide adequate and acceptable ‘official’ sites.
It will enable local authorities to remove vehicles etc from land in public ownership and in so doing place them on the Public Highway whereby the police will be enabled to lay charges of both ‘obstruction’ and any related breach of ‘vehicle construction and use regulations’. Such actions are clearly aimed at penalising the vehicle owner / keeper of said vehicles. This would particularly apply to ‘travelers’ where local authorities have failed to provide adequate and acceptable sites for said travelers.
Under such circumstances all authorities must be required to provide alternative and suitable sites for all such travelers, their vehicles and other posessions and accept full responsibility for the safe transportation and associated costs of such transfer.
Also any such ‘eviction’ of vehicles can only be enacted where access to the land is required for imediate re-use of said land. It must also be made clear that ‘fencing off’ or similar ‘prevention of access’ works do not represent ‘imediate re-use’.
This on going harasment of the traveler community must stop, and no legislation is to be used for the purpose of such harasment.

· The Notes state that these powers will apply to the police, local authorities and “others.” It is not clear who these others might be- in particular, whether private landowners would be able to take advantage of these powers as a partial substitute for the loss of the power of clamping. All the same, s.99 RTA only relates to vehicles causing an obstruction, so mere unpermitted occupation of land would still not be covered and the landowner would have to rely on his/her common law right of distress damage feasant.

· It appears to me that the purpose of this subsection is to extend the regulations for removal of vehicles from public roads to ‘other’ land. What is the rationale for this extension? Would these regulations apply even if the owner of that ‘other’ land. For example, if a private land owner allows vehicles to be present for the purposes of a demonstration would it be possible for those vehicles to be removed irrespective of the wishes of the land owner. Does this give land owners to request the removal of vehicles e.g. in lieu of clamping?



	
	56. Recovery of unpaid parking charges (105 responses) 



	
	· Please edit this Clause 56 to outlaw extortionate levels of parking charges. No parking fee should be greater than £40. Any more is just a licence to print money. Also for a premises to pursue these parking fees, they must put up a clear notice – with print at least 4 inches high – stating where and when the parking fees and charges operate and exactly what they are. Thank you.

· Even £40 is too much. on a £1 parking such as at Asda, a £40 penalty when I have just spent £100 on shopping when invited on to their premises, still relates to a 4000% penalty – how can this be justified. In a normal consumer or business contract a court would NEVER allow damages to the amount of 4000% even though they seem on occassions to have overlooked this for small amounts.

· Steve,thank you for making this point. There are 2 types of private land – where the public are invited for monetary gain such as supermarkets and fee paying carparks and where the pubilc are not invited such as your drive way or parking areas for residential blocks of flats. In the latter case there is no monetary gain, they just do want every Tom, Dick & Harry using their land as a free car park. Notices, barriers etc have not worked, so they employ a clamping company which does work.

· Not only should there be a limit on parking charges but so also there should be a maximum limit on recovery costs. I have seen many clients who have been terrorised by unscrupulous parking debt collectors. There should be a code which sets out in great detail the powers of debt collectors seeking to recover costs for parking offences covered by the scope of this legislation.

· I agree with the above two comments.

· All this says is that “Schedule 4 … has effect”, so where is Schedule 4? Is it a Statutory Instrument or something? If so, could you put in a link to it?

· If you read the Bill, the schedules are at the back.

· Although this formalises and extends the power to issue a claim for parkign charges, I’m not sure it does much for private car parking companies in that it is seldom likely to be worth the time and expense involved in issuing a county court claim for sums of (typically) £50-£100. Many such threats are made, but my impression is that court action is rarely taken: the threat is probably more valuable than the actual procedure.

· This will only work if the deterrent is sufficiently high enough to deter people from parking in private car parks.We all know that in london some privately owned car parks can charge up-to £10 per hour especially around knightsbridge so that a derisory ticket fee of say £40 is going to be less than what it would have cost to park there all day any way.I think that the maximum charge should be around the £120 with a reduction for prompt payment as with council issued tickets.

· This does little or nothing to restrict some of the exorbitant and very unreasonable charges being levied. It would, in my opinion, be a travesty to allow this to go unchecked.

· This whole schedule is really out of touch with normal civil liberties and Human Rights. How can a RK who may not have been a party to the contract be held liable for any of the costs, especially when the penalties of 3000-4000% are charged?
If I am the registered keeper of a vehicle, and someone else parks the vehicle in a private parking area( say for instance my wife or brother ) subject to T&Cs such as amount to pay, length of stay, park between the lines, etc, how am I supposed to prove or disprove that the T&Cs are not relevant in the circumstance such as no notice boards, the time was not actually expired, etc if I was not there. So if my kitchen knife was used to stab and kill someone I am guilty of the crime unless I prove I did not do it? I have to prove I was elsewhere, etc? No, in a democratic society with the rights of innocent until proven guilty then the knife scenario and the schedule 4 are not acceptable. This government is supposed to be restoring our civil liberties not restricting them with more endless legislation.

· Also, in decriminalised parking which works on the same principle whereby the RK is responsible for the ticket, at least this is subject to independant appeals process with plenty of regulation and oversight of the councils operating these schemes. The councils are also responsible to the electorate so would not try abuse the whole process. However, the same cannot be said of private parking companies who have a very poor track record and try to rip the public off. This will fail as it stands the first time it is raised that it is incompatible with the Human Rights Act as it does not allow for a proper independent appeals process, does not provide fair access to justice – as again, how can the RK prove that they did or didnt meet the obligations and t&cs specified in the contract – they cannot so no fair trial. simple. Please stop wasting our tax money, and live up to your promises of not implementing rash legislation – in fact the Conservaties promised less legislation – so lets see it Cameron.

· You are obviously a law abiding citizen so would supply the name of the driver, who would then be responsible. This section is for those who are not so honest.

· The thing I see time and again is Parking Companies being taken to Small Claims Court when the charge/clamp fee is extortionate. When the victim/claimant wins the Private Parking Company/Clamping Company just ignore it. They are also so well hidden behind PO boxes its impossible to set the bailiffs on them. It would make the legislation fairer if it was made illegal for a company to ignore these and just dissolve and emerge under a new name when there are too many CCJ’s.

· As this Bill makes it clear that the law of contract will continue to apply in private car parks on what existing legal basis – if any – is it intended that the registered keeper of a vehicle involved in an alleged breach will become liable for a charge (given the long-held principle of privity of contract) as there appears to be no provision for any evidence to be adduced that they were a party to the contract? If is to be assumed that on the balance of probabilities the registered keeper was the driver, therefore potentially a party to the contract and therefore liable for the charge (which, in any event, seems to me to be a leap of some considerable faith) then this will disproportionately disadvantage the registered keeper and oblige him to offer evidence that he was not and thus reverse the standard burden of proof in civil proceedings to that of the respondent.  In turn, this can only act as a deterrent to those, rightly or wrongly, in receipt of parking charges to defend their legal rights in favour of the easiest and least frightening option which is to simply pay up. Hardly supportive of consumer rights given that the parking industry has yet to prove its integrity as it has long tolerated, even encouraged in its midst, the horror of wheel-clamping. 2. Beyond the time limits provided for the various stages of the proposed procedure what ROBUST means are intended to secure the public’s rights? 3. Every week, the DVLA currently supply approximately 75,000 sets of registered keeper details to private parking companies. The Accredited Trade Association agreement between the DVLA and the British Parking Association (a trade association, not a regulator) requires that these companies maintain records that are capable of being inspected. The DVLA, however, admit that they have no staff whatsoever to enforce this; the ATA standards (“reasonable cause”) and ensure that the data is not being abused. What steps, within this Bill, is it proposed to take to secure this? 4. What proposals are there to examine and thoroughly outlaw the current practices of private parking companies with regard to use of simulacra Police/Civil Enforcement Penalty Charge Notices (calling them “Parking Charge Notices” printed in an identical format to the real article and encased in the familiar yellow and black plastic envelope); Notices to Owner; the use of falsified court documents and debt collectors posing as solicitors to fool, bully and threaten those being pursued into to paying?

· This legislation is full of holes. ‘parking charge’ is ill defined. The term ‘Parking Charge Notice’ was dreamt up by parking companies to draw parallels with the ‘Penalty Charge Notice’. It enabled them to use the initals ‘PCN’ and dupe people into paying. Is it a ‘charge for parking’ as in the dictionary definition – a sum of money in exchange for the service of hiring land for a limited period for the purpose of resting a vehicle upon it, or not? Out of the blue we have “it is immaterial for the purposes of this Schedule whether or not the vehicle was permitted to be parked (or to remain parked) on the land.” In which case the charge cannot be a charge for parking surely? It becomes a penalty.Is the legislation attempting to legitimise all private ticketing operations or not? If so, are the well established principles of contractual penalties being unenforceable being ditched? Recently it was shown in county court that a charge for not displaying a blue badge on private land was unenforceable because it did not reflect a true pre-estimate of actual loss and was therefore a contractual penalty. • ‘Relevant contract’ is not defined. Are these examples ‘relevant contracts’ or not? - “No parking. If you park here you agree to pay a parking charge of £100″
- “Parking available for £1 an hour. Maximum stay 2 hours. If you breach this term you are agreeing to pay a parking charge of £1000″
- “Parking a blue car will incur a parking charge of £50. Parking a green car will incur a parking charge of £100.”
- “Parking outside a marked bay will incur a penalty of £50.” Surely the legislation needs to come up with some standard wording, charges and signage? Councils have to abide by The Traffic Signs Regulations and General Directions 2002, establish Traffic Regulation Orders and have set fees. How can it be right that an individual can be hounded by an ordinary private company for any charge they feel like imposing, which was established without any regulation for wording or signage? • How will this change the current system where 99% of private parking companies engage in speculative invoicing? In realistic terms, these companies will continue to send out threatening letters never having the intention of taking anyone to small claims court (where their contracts will be under scrutiny and likely to be found unenforceable). All this bill will do is enable them to quote legislation as a way of threatening individuals who may be under no obligation to pay anything.

· This proposal (section 56 and Schedule 4 to the Bill) overturns a fundamental tenet of contract law, namely that a contract cannot impose a burden on a third party (one part of the doctrine of privity of contract). This could expose registered keepers of vehicles to parking charges that they had no knowledge of and no control over. Such parking charges have no statutory controls and no procedural safeguards, unlike parking fines issued through councils. There is no limit to the amount a private company can charge and no independent oversight of their ‘appeals’ process. How is this proposal ‘protecting freedoms’?

· These are NOT real PCNs, not penalities, not fines – just alleged breach of contract – so why is a Bill trying to legitimise them as if they were real PCNs? It would be a travesty if long-established contract law basic rights were to be overturned by a law calling itself ‘Freedoms Act’. There is already redress if a private parking co think they have a case against a driver who doesn’t pay the invoice on the windscreen. They can take the driver to Small Claims Court, same as anyone in a breach of contract situation can. Why grant private parking companies massively dangerous rights to charge whatever they want for whatever made-up transgression – which could even be sent willy-nilly to ANY registered keeper – which is exactly what the clampers want to do now. The registered keeper would have no clue of the facts if they were not driving, no chance to appeal, would not be a party to this alleged contract but would be somehow held responsible by a private company? Why? BAN the clampers/towers, certainly. It’s LONG overdue! The situation works in Scotland where clamping was banned nearly 20 years ago – and no special powers were granted to private parking companies to act as judge and jury unchecked.  Landowners can use a gate or barrier, and/or charge a reasonable FEE (not punative penalty) to park. Let private parking companies provide a PARKING service, charging a reasonable fee to park – not chase punative, inflated ‘charges’ very similar to the way clampers already operate – only holding the registered keeper hostage rather than the vehicle. For heaven’s sake do not be talked into allowing these companies even more free rein just because the BPA have lobbied their corner. Of course they did – they are the old boys’ club of parking companies and are desperate to protect their cash cow. The BPA is – by it’s own admission by Patrick Troy in Parliament – not a regulator. They are not impartial, not the voice of reason in this matter. If this part of the Bill becomes law then the floodgates are opened for any private parking company to pursue any registered keeper for any amount, without even having to prove a contract was formed and who with. What on earth were those who drew up this Bill thinking of? This ‘registered keeper liability’ part of the Bill needs to be binned along with the clamps.

· The reason the government are proposing the right for a parking company to chase the keeper is that most drivers(trespassers) refuse to give their details thus rendering enforcement of the ticket futile. In the case of an individual that must be tthe person who ccommits the trespass that must be takenn to Court, thaa is why they are offering a so callled alternative remedy to claamping. simple dont park where you not supposed to, and you will recievve neither. The barriier suggestion is luudercious, how can an airport, Port, Hospital, or any private land owner be expected to mann a barrier in tthiss day aand age, furtheremore why should they have to invest , due to peoople that selfishley park. the notiion of using a barrier will increase the amoounn of violennt dangerous confrontationns that alreaddy take place. If i amm correcct the rreason why banninng clamping in Scotlaand alledgally worked, although i have readd artiicales where ther are looking to reinntroduse clamping , is because the population that livee there is arounnd 5.1 million there are 7.5 million thatt live in London alone, and 61.5 million living in th UK, there is a greeateer nneed in Englannd to controll parking beacause of the nummber of built up areas, If i am also corrrest there has never been a trespaass law in scotland . Of coousers people wwant t park (trespass) where and when tthey want withhout reproach, this of coourse can not and will not happpen as landowners will not let it. as i am sure yoou musst e aawware it is noot acceptable, and yo w
Do nnot park here you aare not supposed to and you will nneither get clamped orr recievve a ticket

· How is this provision for keeper liability consistent with protecting freedoms? Council tickets are subject to an independent appeal mechanism. Signage and lines are statutorily prescribed. Timescales and processes are mandatory. The format of the parking notice is rigidly applied. The amount of the penalty charge is effectively regulated and there are discounts for early payment. NONE of these safeguards applies in respect of private parking tickets. For some years private parking operators have consucted a virtual scam by imitating council and police tickets to attempt to fool motorists into paying. This is not an industry which should be given more powers but far less. This ill thought out and dangerous provision of keeper liability will replace one clear scam – clamping – with another – private parking invoices. The latter becoming a scam that is newly legitimised by the government and in respect of which absolutely no safeguards apply. Please think again on this issue so that these shady operators do not use this provision to scam thousands of motorists in the way they did before clamping was rightly outlawed.

· Couldn’t have put it better mate!

· So-called “parking tickets” from Private Parking Companies (PPCs) are nothing more than speculative invoices based on a presumed contract between the driver and the PPC. They cannot be considered, in most cases, to be valid contracts because the charge is, in effect, an unlawful penalty, and there is settled case law to show that claimants under contract law can only claim for their actual losses, not some arbitrary “penalty charge”. Their actual losses, in a free car park, would be £0.00, not the £60 or £80 they try to frighten people into paying. Trying to make the Registered Keeper liable for the charge is muddying the waters still further, since if the RK wasn’t driving, he/she has no privity of contract, and there is no legislation requiring disclosure of the name of the driver – nor should there be. To allow PPCs to run around issuing their fake “parking charges” with some kind of quasi statutory backing, and with no restrictions regarding maximum amounts, signage, or independent appeals process, is complete madness – the Government is terminating the activities of the rogue clampers on one hand, and giving them carte blanche to extort money via ticketing with the other. This section, as currently drafted, is a nonsense, and must never reach the statute book in its present form.

· This clause will shift the unethical clampers in to car parks! I don’t think anybody would object a parking fee being recoverable for a illegitimate car park operator, where a fee payable is unpaid. However many of these private parking companies are operating in retail outlets. Where they make conditions for parking purely with the proviso of catching the unwary out. I and many others have seen parking charges levied for overstaying by 10 mins, parking with your wheels touching the white lines, in fact any opportunity at all to issue a charge. Appealing these charges to these companies, were a receipt has proven they were using the outlet, is met with a refusal of the appeal in nearly all cases. If the bill wishes to introduce making the keeper of a vehicle irresponsible for the drivers actions. Then the private parking companies must be independently regulated. Not by the BPA which has proven itself unable to control its members behaviour, allowing many breaches of their own code of practice to be ignored.
A totally independent appeal system would also need to be set up. A company minded to offer car parking on a commercial basis has many options to control payment, barriers and pay kiosks. This clause will allow the unethical parking companies to threaten and intimidate more then they do now, with what it seems the governments blessing.

· This must be amended to remove the liability being on the registered keeper. These are private companies and the fact that they can already access the dvla database is an abuse of data protection, they have the flimsiest of reason and then hound the registered keeper regardless. Some keepers have entered an appeal but it is always refused because the PCC are only interested in getting money – they freely threaten people with court action and baliffs and rarely do anything further. Let this bill pass unamended and you are legalising extortion.
Any “penalty” must only be something like £10 plus the unpaid parking cost – so it is a freecar park the penalty can only be £10.

· Which Freedom does Sch 4 seek to protect? Is it the freedom to extort?  Clamping was judged to be extortion in Scotland as early as 1992. Is this alternative remedy a quid pro quo for removing clamping? If so why put into statute a measure to allow extortion – and more importantly why is another party, the keeper, liable for the actions of the driver. Publish the legal advice as to why Sch 4 was introduced and all will be revealed. 

· It seems fundamentally contrary to natural justice to hold the registered keeper liable for a ‘contract’ which they had nothing to do with, not being the driver, and the driver not being their agent. If the RK was not the driver, then they would be unaware of the facts of the alleged mis-parking, and accordingly, unable to raise any objections based on the likes of:
i) permission from the landowner to park there (including implied permission for the likes of delivery drivers, doctors attending emergencies)
ii) the contravention did not occur (e.g. permit on display, lines of bay not touched as alleged, there were two separate visits on the same day such that the ‘contractual’ 2 hour limit was not exceeded, the alleged ‘non-customer’ in a customer only park was a customer who had merely left site to get cash from an ATM)
iii) the signage was insufficient or grossly unclear.   In almost all cases, the amount demanded by the PPC is, in any case, clearly not a reasonable pre-estimate of actual loss and is therefore an unlawful penalty charge. I therefore recommend that this clause be removed from the Bill, or, at the very least, substantially amended to allow for the impossible position facing RKs in defence in being ignorant of key facts that could prove that no contract was entered into by the driver.

· I applaud the abolition of vehicle clamping. I am horrified by the move to encourage Registered Keeper responsibilty. We have a perfectly competent test of the validity of a Private Parking Company invoice. It is called contract law and is tested under the hurdles of proof needed to establish that a valid contract existed and the amount requested is fair and reasonable and does not contain any element of penalty. This part of bill is misguided and is not needed.If it introduced we will see PPC’s replacing the clampers with the next set of horror stories of abuse and criminal activity.

· Use a pay and display car-park not somebodies property

· I agree with previous comments . Schedule 4 is fatally flawed. The so called Parking Charges imposed by Private parking Companies are PENALTIES no more no less ..some major companies e.g. APCOA even have the temerity to use signage that says as much i.e. Penalty Charge.
Penalties are not permitted in consumer contracts.
Furthermore the attempt to hold a third party liable for a breach of contract by another i.e. registered keeper liable for another driver , drives a coach and horses through all previously long established contract law . The principle in question is known as “privity of contract” may I humbly suggest that the legislators who drafted Schedule 4 look it up !! It says this ” The doctrine of privity in the common law of contract provides that a contract cannot confer rights or impose obligations arising under it on any person or agent except the parties to it.” If schedule 4 is implemented as it stands I expect the Small Claims County Court system to collapse under a deluge of claims and counter claims. What a wasted opportunity , what is needed is proper independent regulation of private parking companies similar to the regulation that Councils are bound by.

· Well said. Even more so as the Crime and Security Bill received Royal assent on April 8, 2010. That Bill, after a lot of consoltation, addressed this subject, but the Liberals want their media moment and have not allowed the Bill to move forward.

· We are s small business that has had big problems with people abusing our staff and customer car park until we employed the services of a wheel clamping company. We hope that, as clamping is to be banned, the deterrent of parking tickets is as robust. People need to take responsibility for there own actions. If the warning signs are clearly displayed and the driver still ignores the warning then a ticket should be given. The British Parking Association Code of Practice states “The standard parking charge should not exceed £75 including any discount for early payment. The maximum Parking Charge or face value of the ticket must not exceed £150.” We believe that a charge of £150 is high enough to make people think twice, any less and it will not be effective as a deterrent.

· what are you on? £150 for a £1 parking fee not paid, a tyre touching a white line, being 30 seconds late is equivalent to a penalty of 15000% of the original amount. I tell you what, please come visit me at my house and then while your car is parked in my driveway I will charge you £150 for the privilige. If you dont want people to park oon your land, put up a gate or a barrier. Simple solution.

· I think you have missed my point. If you don’t have a large charge as a deterrent selfish people will continue to park where they want. PEOPLE NEED TO TAKE RESPONSIBILITY FOR THERE OWN ACTIONS! If you don’t want to pay a charge don’t park when signs tell you not to.  As a retail business we can’t use a very expensive barrier or gate. If selfish drivers ignore the terms & conditions set out on warning signs then they should pay a charge. Before we used the wheel clamping company our customer parking spaces would be full with selfish people who verbally and sometimes even physically abused us if we asked them not to park and go elsewhere. Since the warning signage was installed we only call them out maybe a dozen times a year. It’s all about deterrent. If we had no parking spaces for our customers to shop with us our store would not survive. We are led to believe that ticket charges are on the whole reduced if you pay within 14 days by 50% so if you have chosen not to pay or chosen not to make an appeal why shouldn’t the maximum charge be £150.   As to liability being on the registered keeper, if you let another person use your car and they get a ticket and then they make a choice to ignore it, when the invoice comes to you all you would have to do is inform the company who the driver was and that’s the end of your liability. Again PEOPLE NEED TO TAKE RESPONSIBILITY FOR THERE OWN ACTIONS. In a perfect world there would be ample parking spaces for everyone, but we don’t live in a perfect world and parking spaces are an extremely valuable commodity and can make the difference to whether a business like ours makes it in these difficult times.

· Why should a small business spend money putting up barriers when people shouldn’t abuse their spaces. In many cases barriers woukd not be the answer due to planning and other issues. I think £60 is a fair price as a deterrent – people take a chance, they get caught they pay up If they dont want to get a ticket then do not park where you are not supposed to

· Mrs Dodd – try putting up signs which talk to people like adults instead of threatening signs which bark at people like they’re idiots. It never ceases to amaze me when people put up Gestapo notices and are then amazed when drivers don’t respond to threats. Stop playing lord of the manor and use a copywriter to explain to people what you wish them to do and how their parking actions impact on you as a business. The power of persuasion and using the correct voice and tone is far more effective. Think more in terms of carrot instead of stick.

· Also, this legislation has a large loophole in that the RK is only required to identify the driver and then the requirement is met. If the RK identifies X as the driver, but then X denies being the driver, what then? Is RK still responsible? Not according to this legislation as the RK has met the requirements under the legislation and cannot help it if the driver then goes on to deny being the driver. Who does the PPC then take to court? the RK – but they have met their requirements under this legilsation so have no case to answer, the driver – but they can just deny they were driving and the RK cannot be forced to attend court on behalf of the PPC to assist in the case. Is the RK then left having to pay the charge – but then this totally trashes one of the “defences” put forward under the ECHR memorandum for this legislation against it not being compatible. Not thought through properly at all.

· I gather you are young in years and do not remember the “polite” notices asking people not to park infront of a garage etc which were the norm 20 odd years ago. These were ignored and so peopled eventually turned to the clamp, which is not ignored.

· “The British Parking Association”…….sounds really professional and proper doesn’t it when in fact they are nothing more than a self styled, self appointed and unregulated PRIVATE organisation whose sole purpose is simply to try and create another thin layer of ‘legitimacy’ to these scammers! These scammers aren’t interested in sorting your parking problems out, they are vampires, they are just in it for the money and that’s why they lie and cheat…..because it’s all about the money!

· Agree a fair maximum charge should be fixed. However why should the vehicle keeper be liable for any charges made by another driver? The keeper wouldn’t have points on their licence if another driver was caught speeding in their car would they?

· This “keeper liability” provision is both wrong and dangerous. The contractual law of privity of contract has been in place for hundreds of years for a good reason – no person should be bound by the actions of another. Further private parking companies have shown by their actions over many years that they cannot be trusted to administer such provisions in a fair and reasonable way. Specific examples of misleading or inappropriate behaviour routinely practised by private parking companies include: - Imitating the look, feel, format and wording of official local authority or police tickets. To add legitimacy, the phrasing and design is often carefully contrived to give the sense that the private parking invoice is a police or council ticket. One large private parking company uses black-and-white chequered lines in the style of police force correspondence and calls the invoices PCNs, mimicking the “Penalty Charge Notice” acronym of official council tickets; - Use of aggressive and misleading collection tactics, including reference to utilising bailiffs, seizing property or affects on credit records without making clear that any such actions could only follow a successful court claim and unpaid judgement. Debt collectors do not have powers to pursue debts over and above those of any other citizen and are not bailiffs.  - Even prior to this draft Bill alleging that the registered keeper of is legally liable for payment of the invoice, when only the driver can have entered into any contract. The general public are largely supportive of the clamping ban. But introducing these “keeper liability” provisions, as a sop to the private parking industry, with no safeguards will simply move the problem along to private ticketing. The public will continue to be exploited by unscrupulous companies that are simply interested in making money and have no desire to provide any real parking management services. As such it is hoped that the government will have a complete re-think and pull back from this regressive and ill-thought through measure.

· Has the government not seen the recent activities of ACS Law and their business model of speculative invoicing? This is just attempting to legitimise and encourage the exact same thing.

· i have disabled family members whom i and others drive for but as the mobility scheme puts the registered keeper as them,even though they physically could’nt drive/park if they wanted too, they would be liable for an invoice ,really letting parking companies bully an innocent disabled person for no fault of there own,that should’nt be right.

· So who is going to stop people from parking in a marked disabled bay without a valid badge on display???

· The blue badge scheme does not apply in private car parks, only Council run ones. It says so on the Government website, look it up.

· Since when did a disabled badge confer disability. People with disabilities do not all have badges. They should also be able to park in these spaces otherwise the private landowner is breaching the DDA.

· Why do people think that some people with minor disabilities should enjoy a priviledge above other people? Different for really disabled people such as those in wheelchairs, walking difficulties, etc, but if a disabled person can spend half-an-hour walking around the shopping isles in the store covering hundreds of yards, surely they can walk the 150 yards from the normal parking bays with the rest of us. The disabled badge scheme should be withdrawn except for the 5% that really need it – 95% of those with it currently do not need it – its just a nice excuse.

· No-one is saying that people with minor disabilities should be allowed to park in disabled bays on private land – please don’t twist the facts here. What we are saying is that THE LAW STATES that retailers & services HAVE to make reasonable adjustments under the Equality Act 2010 and have to allow those that need to use those adjustments unfettered access to them without discrimination or harassment.  And those that are entitled to use such bays include people just diagnosed with a long term condition – such as cancer. Whether the private parking companies like it or not, such people can park there and would not have a Blue badge . Now you tell me why they should have to put up with the threats that most PPCs send out, trying to frighten people into paying them a stupid amount of money? Answer, they should not – PPCs need to keep their noses out of the trough of disabled bays until they understand the law and stop harassing disabled people. 

· All of the comments are clearly those of the members of such sites as MSE etc. Who have posted this page on their website and telling its members to leave comments. The members of such sites have no life and sit around all day and night giving people advice which they know nothing about. This is a great step in the right direction for the parking industry. I do not work in the parking industry but I do suffer from bad drivers on my land who think its fine to park on my land for free.

· Ahhh Sean. Are we stopping you from charging stupid fees and clamping people on your land.  Maybe if you made access to your land secure then noone can park there. These PCNs are a gross infringement of my human rights and so is clamping, well everyone seemd to be going down that route and why not me.

· A well-reasoned and constructive reply from someone “who does not work in the parking industry”.

· This just seems such a wasted opportunity. The Private Parking Companies are not regulated. The Police and Councils at least have regulations to follow and have a fair and independent appeals process. Additionally how can it be fair that the Registered Keeper be held accountable for the actions of another person (the driver)? Also why should one private individual (the Registered Keeper) have to disclose information to another private individual or group (the PPC) or face a potential penalty? Seems very unfair and unreasonable to me.  I have sympathy with the landowners but it has to be remembered that the PPC’s are not the landowners.

· They are going to be regulated. Private land parking should be the same as council .. The keeper is ultimately responsible

· When are they going to be regulated? There’s nothing I’ve seen in this Bill that suggests regulation.  The BPA’s voluntary code certainly isn’t regulation.

· For the attention of the persons responsible for Schedule 4 ..here’s an idea for you.  Why the Government can’t get a grip of these PPCs (maybe they don’t want to). Unless I’m missing something why can’t they. 1) Compel PPCs to follow all the relevant regulations that Councils have to follow re wording of tickets,signage,timescales etc etc    2) Allow the Parking and Traffic Appeals Service (PATAS) to rule on appeals against PPC charges that rely on the regulations .   Then if the defendant loses at PATAS they either pay up or if they don’t pay the PPC (provided they have won at PATAS) can issue a claim in Small Claims .   3) At small claims the defendant would not be allowed to rely on any of the regulatory points used at PATAS and the Court should have no remit to support or overturn the PATAS ruling on those points BUT the court can accept defences based around contract law and rule on those .    There you go, proper regulations,independent appeal on regulations and PPC tickets are still contractual not statutory.   PS I already work for the Home Office can I have my promotion now please ?

· I would be interested to hear as to what legal opinion was received before drafting these “keeper liability” provisions. The government has a duty to seek a legal opinion on the lawfulness of proposed legislation and that duty is particularly the case when a measure would seek to overturn a long held common law doctrine. The doctrine of privity of contract is well established and prevents the acts of a party in entering into a contract from binding a third party. There is a good public policy reason for this rule and without it all sorts people would be bound by contracts of which they are not aware.  As this scheme seeks to overturn this established contractual law doctrine it is imperative that the government seek a legal opinion as to the lawfulness of such a move. Speaking as an independent lawyer practising regularly in cases such as this I have to say that the legal basis for this measure seems extremely dubious. I note that in the memorandum from the Home Office on potential HRA implications does not touch on the clear privity of contract issue.  I am sure that the government would wish its laws to be both lawful (in terms of respecting established common law rules) and capable of resisting a legal challenge. As such I again advise that an opinion from a lawyer experienced in the area of Judicial Review is promptly obtained on this subject before further time and attention is spent on it.

· Spare a thought also for the DVLA, they charge £2.50 a time for the RK details and they make (so I’ve been told) 6 million quid a year from PPC requests for info……..my maths tells me thats 240,000 requests a year which boils down to about 657 requests PER DAY………how the hell can they process 657 requests per day whilst judging each application on a case by case basis to see whether the “Reasonable Cause” threshold has been achieved?…….well they don’t, the DVLA has told me that simply being a member of the BPA automatically means that the “Reasonable Cause” threshold is met……….. quite astonishing!!

· RK liability is a shocking move and indicates the BPA have lobbied effectively. I do not see how you can make the RK responsible for an alleged debt to a private organisation. What about privity of contract. What next. Would a landlord be responsible for the debt of a tenant ?  Also the BPA must be seen not as a fair arbiter in this but for what they are, a members trade body whose sole responsibility is to look after their members interests. They certainly were slow to act with rogue clampers for all the disapproving noises they made. Private land owners have a right to not have that land abused. The Scottish system works well. The draft, as it stands, will simply encourage cowboy clampers to become cowboy ticketers.

· What Scottish system ?
There is no Scottish system in respect of ticketing, well there is case law that supports ticketing.

· I own a pub on a High Street and we control the parking with a wheelclamping service. Besides the cost, barriers are not an option, so what am I supposed to do? I notice lots of comments about the ‘rights’ of drivers and keepers but what about the rights of the landowner. When I didn’t have a clamping service my car park was full of people who never visited my pub but were happy to use my car park to go shopping. If wheel clamping is going to be banned it needs to be replaced with something that’s effective.

· Yes, its called a gate or a barrier. Have you ever heard of them. You erect them to stop unwanted visitors on your land. And please, no excuses that it will inconvenience your visitors – they shouldnt be drinking and driving anyway – but if they need to park you can open the barrier for them. It doesnt seem to be a problem in Scotland or the many other countries in the world. Only in the undemocratic England can a law like this be comtemplated. It will however eventually follow other undemocratic things and be changed just like clamping if implemented. Once a few PPC start to levy charges of £300-£400 with impunity for being a few seconds late back to the car, then the MPs will get off the rotund a”££s and change the law again. Typical of them – rush the legilsation through without proper process – the Tories/LibDems are doing the exact same as labour.

· Of course a barrier would be an inconvenience to my customers and a ‘barrier’ to entry and will have a detrimental effect on my business. Not all drivers drink – ever heard of a designated driver? Never been out with your partner and decided who would drive? The layout of my car park means that installing a barrier is not simple. I shouldn’t have to spend money altering my car park because selfish drivers think that they can simply park wherever they like without any consequences.

· I think what you want is something that is effective but fair.  Of course the landowner’s rights need to be protected but this is not the way to go about it. Clampers and PPC’s are neither effective or fair in their current form. Clamping is already classed as extortion in Scotland and will soon be banned in England. PPC’s are unregulated money generating businesses who use threatening and intimidating letters in order to extract excessive penalties from your customers and potential customers. As long as they generate money they don’t care about either the customer or the landowner.  Have you considered how much business has been lost and bad feeling generated as a result of using clampers / PPC’s?  This Bill isn’t offering the solution your looking for.

· OK – I see a lot of comments saying don’t use PPC’s, clamping is wrong, so what is your solution to my problem? I don’t believe I have lost any business, only drivers who wern’t using my pub, just used my car park – believe me, I’ve watched them. Anyway, hardly any cars were clamped, the threat of it was sufficient.

· Well I can’t see how extortion is a legitimate way of solving your problem. If you think differently then good luck. Barriers may be a reasonable alternative but wont be favoured by the PPC’s as they wouldn’t generate money for them. Without regulation there is no easy solution to your problem. PPC’s may ultimately be one possible answer but certainly not in their current guise.

· David, I think you are overexaggerating as I doubt your car park was full of non-customers but I have sympathy with your position. However clamping, as an industry, was incapable of regulating itself and behaving responsibly. The BPA did nothing about it either. It is with good reason it was banned as extortion in Scotland. Once the clampers get rid of the initial problem then the only way they will make money is off your staff and your customers. Hardly good PR. Scotland has no wheel clamping and it seems to work pretty well there. The Scottish postion is one we should adopt.

· I thought clampers were regulated by the SIA – that’s what the company I use told me – isn’t that right|?

· So who is going to stop people from parking in a marked disabled bay without a valid badge on display??? the same member of staff who would be there ticketing could do it if they are there anyway

· I think the plan for owner liability is a good idea. In reality all keepers know who had the car at a certain time and if they refuse to say who did have it then they should pay the charge.
I own a business and use private car park companies and without them people woukd park where they want just because they think they can – you only have to look at various Internet forums out there who openly tell people to ignore tickets issued when people abuse parking to see the loop hole needs closing.

· I think you give yourself away with the attack on consumer sites (a common thee among private parking company sympathisers which shows the power of people discussing these operations). All these sites do is tell people what really happens – the private parking company sends a few letters with all sorts of aggressive threats and then .. NOTHING HAPPENS. The reason is obvious the “ticketing” has nothing to do with parking enforcement in the first place but is merely a form of speculative invoicing, a money making enterprise. The private parking companies know that they can fool a a percentage people into paying and they have no intention of taking anyone to court.

· Our MPs definitely need to get off the round about of making laws that are definetely not going to enjoy public support, that are going to be abused, and then are going to have to be changed all over. David Cameron contunally boasted in the pre-election broadcasts how this government was going to restore our civil liberties, do away with the hundreds of needless laws brought in under the last government. And this is it? I am really confused how Schedule 4, which I believe not only breaches the Humand Rights Act and normal due process, but also overturns centuries of the basis of contract law, can be included in a Freedom Bill. Come off it – this schedule is taking away another freedom without any independant appeal process. The only way that this schedule should become law is for a total independant appeal process such as PATAS to be implemented, that additional sections need to be added to the schedule detailing the signs and processes to which private parking must conform ( such as exists for council parking ) and limiting the charges that can be levied. This schedule causes that a RK is liable and “guilty” but yet the RK cannot put forward ANY defense whatsoever if they were not party to the incident(“crime”) and so cannot show that the violation never took place e.g. if my wife/brother/son uses my car to go to the local shopping centre and receives a parking charge notice, then the creditor lays claim against me as RK because he/she wont admit to using the car, how can I show that he/she actually did get back to the car on time but that the paking meter was actually faulty and the timing on it was incorrect so the ticket should never have been issued? There will be a clear failure of the due process of law and right to a fair trial( civil ) and so this cannot possibly be allowed in a democratic country. Please do not allow this to go through in its current form without the additional safeguards that are required of council parking such as independant appeal process, signs having to conform, parking charge meters having to conform and be checked regularly, etc. Thank You.

· There are so many holes in this draft legislation (even to a non-legal person) that it surely cannot pass scrutiny by the Lords. This being passed in its current state would vastly and unfairly disadvantage most road users once the parking companies managed to find a way to use the legislation to their advantage. Some examples have been detailed above. Correct me if I’m wrong, but wouldn’t this bill mean that parking companies would have more legal power to recover supposed “debts” than many far more legitimate bodies. The unscrupulous nature of many of these companies should give policy makers serious pause before passing this bill as it currently stands.

· addtional points: Surely this effectively repeals centuries-old contract law in allowing transfer of contractual “entities” (consideration, etc) to another party who may not have even been involved in the formation of the contract? I cannot enter into a contract requiring me to have accepted terms detailed on a sign, if I was not physically present to read the sign in the first place.  The draft bill suggests little more than replacing the wheel clamping “reign of terror” with something else which, while less physically threatening, is just as bad for the motorist.

· An industry that relies, in part, on people contravening warning notices will never win universal popularity but can provide a valuable service. The media always refers to “victims” of “rogue” parking enforcement companies and other such terms. Good and bad companies or people exist in all walks of life. It could be argued that there are “rogue” politicians there are “rogue” police officers and let’s not forget the “rogue” bankers. I have never seen or read a positive story in regards to a parking enforcement company ever yet I have used a reputable parking ticket company on several sites in connection with my business for many years. All I am interested in is that the parking spaces are available and used by my tenant’s and not as free parking for selfish and irresponsible individuals without any concern for private property. People need to take responsibility for there own actions and stop blaming all the evils of the world on private parking enforcement companies.  If clear warning signs are displayed and an individual makes a conscience decision to ignore the terms and conditions of parking then I for one have no sympathy. If that person ignores the ticket and then clams that they don’t know who was driving how else can the charge be pursued other than with the registered keeper? Does the owner not have a duty of care requirement to be aware who was driving for insurance reasons? My interpretation of the Bill is that if the registered keeper receives a notice for non-payment and they weren’t the driver at the time all they need to do is inform the enforcement company who the driver was so the outstanding charge can be taken up with them and that’s the end of that.   I totally agree that charges should be reasonable yet they still need to be large enough to act as a deterrent. The company I use charge £90 reduced to £45 if payment is made within 14 days. They also have an appeal process, work to an approved code of practice and have a written contract and service level agreement with me. All there staff are vetted, trained, uniformed and use marked vehicles. (I have provided this information as I believe that if the above were made mandatory this would be a reasonable minimum requirement for any parking enforcement company)

· an independant appeal process? not likely! with council tickets over 60% of appeals are ruled in favour of the motorist. I bet if you ask this PPC you use what their appeal rate is it will be 99% in favour of themselves. Not really an appeal process then

· To David James: you say “I shouldn’t have to spend money altering my car park because selfish drivers think that they can simply park wherever they like without any consequences”   So if your front door to your pub was broken and .the door wouldnt close, you wouldnt spend the money to replace the door just because the selfish people would just come in at night time to take all the property inside? Its the same principle. If you dont want people on your property put a barrier up such as a door, gate, barrier, etc.

· The law needs to provide for a maximum fee for parking. The regime enacted by the previous government (Crime and Security Act 2010) would have done this and the public need it. We also need to have a minimum of parking expiry time + 30 minutes before any clamping is legal.

· Agreed, but what about the private land where the public are not invited. How long would you be prepared to let someone park on your land who was visiting someone living 50 yds away and had no where else to park?

· The fact that the clamping ban is worded in a way that seems to allow a Thieves Charter for the immoral bunch that are the Private Parking Companies is extremely worrying. Who or what decided it would be a good idea to declare open season on registered keepers to be responsible for what seems to amount to open ended penalty charges (and yes, it seems as if the new Government has decided to overturn centuries of contract law and allow private companies to levy a penalty punishment for an alleged breach of contract).  If a person parks/ trespasses on private property and the land owner or agent has adequate proof of a breach of contract let them take it through the courts as anyone else would if their contract was breached.  It should not be a case of the new Government become the enforcer to the private Parking companies, the are immoral enough to do their own dirty work.

· This legislation just gives enables private parking companies to continue with their current business model of bombarding motorists with threatening letters. The only difference being that the letters will quote this Act as a way of intimidating people into sending cheques back in the post.  There is no money in travelling around the country taking people to court for a hundred quid a time, so the current regime of playing the percentages and hoping to con a certain proportion of people into paying will continue.  This law is just an exercise in helping the parking companies firm up their empty postal threats, as well as increase the number of potential victims as Keepers are suddenly told to cough up.  If this law is so watertight, why do councils have a whole set of different rules? Why don’t they use the law of contract to gain money?  This Act is a fudge with more holes than a colander. Either do it properly, or leave things as they are. This is a halfway house and realistically the same advice won’t change – simply do not pay these cowboys and cave in to their hollow threats.

· Read your own text government: Existing consumer legislation and the powers available to trading standards officers, already apply where a provider/consumer relationship has been established. BIS have commented that if a motorist parks in a car park and buys a ticket then it is likely that there will be a contract between the car parking provider and the motorist. In this case some or all of the parts of the information in the notice, at the entrance or elsewhere, setting out the terms under which parking services are offered may become terms of the contract. If the motorist contends that a term is unfair, then the Unfair Terms in Consumer Contract Regulations 1999 may be relevant. These Regulations provide that unfair terms are not binding on the consumer. Further, the Office of Fair Trading and local authority trading standards services could require the unfair term to be changed or ultimately bring enforcement action by way of injunction to prevent continued use of the unfair term.”   “If a consumer is not clearly informed, for example, in a sign that is clearly visible and/or, on the ticket that is issued, of the fact that he may be, ticketed etc and in what circumstances and/or that they may then be subject to a high penalty charge, or is any other way misled as to the circumstances when they will be clamped or ticketed, then it is likely that this will be a breach of the Consumer Protection from Unfair Trading Regulations 2008 (CPRs). Misleading or aggressive demands for payment of release/penalty fees may also breach the CPRs.”

· This provision is a knee jerk reaction which is both bad and dangerous. It will simply move the scamming abuse from clamping into private ticketing. An industry that has a horrendous reputation, with absolutely no safeguards for the motorist. And this industry that cannot be trusted to act fairly and responsibly is now to be given the power to hold one person responsible for the actions of another. Talk about asking the fox to mind the chickenhouse. If this irresponsible proposal goes through all that will happen is that at some point down the road, after another horrendous round of abuse as bad as clamping has occurred, the government will have to step in again.  Why not do everyone a favour and save yourselves some future work by admitting this is rash and unwise and not in the interests of the general public?

· This seems to make the entire schedule 4 totally irrelevant – from the ECHR memorandum : 101. However, the car park operator / landowner will have to both assert the
contract (by bringing proceedings for enforcement of the contract before
the County Court) as well as satisfy the court with evidence that the
various factors required to make up a valid and enforceable contract for
the amount sought existed at the time. For instance, that the signs were
adequate and visible, and that they created the contractual terms asserted.    In other words the PPC will have to show a court that all elements of the contract existed with the driver( and so the RK is reponsible).
How can a court properly evaluate whether ALL the terms and conditions of the contract were met without hearing from both sides
of the parties that were a party to the contract? They cannot possibly reach a fair and just judgement on that. The parking meter
could have been faulty, the timing between the person issuing the “penalty” and the ticketing machine could be out of sync,
the ticket may never have been attached to the car, the ticket may not display all the correct information, the ticket could just have been issued
when the car was not actually over the white line, the car may have been broken down, etc, etc, etc. And as the RK was not there to check
that all the t&cs were met, they cannot possibly defend the case.   Without the driver there to validate then I cannot see how it can be judged that all elements of the contract were met.

· Why not simply park where you know you are safe form clamping, on a public road for instance. If you are not aware of where you can park by now, maybe it also might be a good idea to ask the Government to inform people via a public information film on where you are and not entitled to park. Why do people that want to park where they want, think they can simply do it without consequences.  surely with all the publicity by now, the public have been informed they can not park on private property.  If you take a chance you may possibly pay the price.

· Yes, but you are totally missing the point. Its not me that may park the car and have to worry about the charge, its the RK without them having done anything wrong. So I can use my wifes or brothers car, park wherever I ant and dont have to worry about the charge as they will have to pay it. Sound fair to you?

· I haven’t missed the point I am fully aware of how people try and avoid paying parking, trespass charges. If you receive a ticket, face up to your responsibilities and don’t put the RK,wife or friends in the position that they have to sort the matter out because of the drivers actions.  At present notices for trespass, FPN, PCN or what ever they call them are unenforceable.  There must be a threat of enforcement to enable landowners to protect their property from unreasonable people that want to trespass on peoples land. Until now the government have only heard from constituents that have allegedly been caught out by clampers, its a load of nonsense they are trespassing risk takers who want to park for nothing, of course they are going to shout out loud when they get caught out, they had no intention of paying in the first place, or they are lazy and don’t want to walk far .  If you had a property to protect you would then understand why enforcement is necessary. People are always looking at ways in trying to avoid their responsibilities arising from their actions, i haven’t missed the point, i understand you think that is not fair the keeper shoulld be held responsible, if all people were honest and admit they were responsible for the action, there would be no need for RK tobe held responsible

· OB Services Parking Consultancy Ltd vs Thirlow 10th February 2011.   Before HH Judge Daniel Pearce-Higgins QC Worcester Combined Court Centre   “In the present case in my judgement the answer is clear: £100 is not a genuine pre-estimate of loss – if it were wht be prepared to accept £50 if paid promptly? It was clearly a threat to deter parking.    On the basis that the effect of the Notice is effectively to seek to impose a penalty clause, it is unenforceable. No loss or damage has been asserted or proved. In those circumstances the Claimant has no claim and the appeal is allowed.”   A summary of this case has been emailed to Ministers close to this Bill.

· What if the Parking, trespass enforcement company sent an invoice for say £100 to attend in a van with a man to the landowner then he intern billed the trespasser for the necessity in using the companies services, or should they patrol his sit for nothing to protect it from a trespasser ? Don’t have a reduction in the price, charge double if they don’t remit the sums due, furthermore add expenses for having to chase the trespasser through the Courts.  The parking company could have a contract of say £50,000 per annum and if they patrol every day for nothing for a year but only issue 2 tickets charge them each at £25.000. There is no requirement in law to prove damage for trespass

· It is difficult to see how this got drafted in its current form. Either the vested interests in the Private Parking industry have been lobbying away or the drafters must have been thinking that Private Parking Companies are some sort of private sector extension to the pubic parking sector.  Anyone who has come into contact with both knows that the two are completely different. The word “fair” sits comfortably with the public parking sector.   The PPC industry is one that the Mafia would find very familiar being as it is based on mis-representation and intimidation. They play the percentage game and about 40% pay their invoices giving a healthy return on little investment. No wonder there are so many of them and it seems more everyday.  Clearly the drafters need some real world experience of PPCs rather than swallow the BPA smooze.

· Many internet forums/sites advise people to ignore tickets, some advise them to send standard letters to deny liability for the ticket and other outrageous defences to avoid paying a charge   A £90 parking charge is a very minor issue and when cases are presented to a court the claimant has to prove the case on the balance of probabilities (ie 51%) – A court could see defendants being obstructive as having something to hide. If a person receives a ticket and they believe it to be incorrect a reasonable person would state the reasons why at the first possible opportunity … If a case progresses to court after an appeal has been heard and rejected then the court will decide but the court will see all parties have attempted to resolve issues fairly and amicably and resorted to legal action as a last resort. (Under Civil Procedure Rules parties are specifically instructed to only use the court system as a last resort).  If a case goes to court and a defendant has not appealed, not responded to letters or sent obstructive defences the court could draw the conclusion that a person has something to hide for going to extraordinary lengths to avoid a minor parking charge.
Under section 143 (1) of the Road Traffic Act 1988 – The registered keeper should know at all times who is driving a vehicle and to ensure they are insured, if a keeper allows a vehicle to be driven without insurance they are guilty of a criminal offence – By stating many people have access to a vehicle and as a result the defendant can not state who had it any one given date/time then they are confirming they did not know who was driving and therefore cannot be certain the vehicle was insured.
The exact wording is:
Users of motor vehicles to be insured or secured against third-party risks
(1) Subject to the provisions of this Part of this Act—
(a)A person must not use a motor vehicle on a road unless there is in force in relation to the use of the vehicle by that person such a policy of insurance or such a security in respect of third party risks as complies with the requirements of this Part of this Act, and
(b) a person must not cause or permit any other person to use a motor vehicle on a road unless there is in force in relation to the use of the vehicle by that other person such a policy of insurance or such a security in respect of third party risks as complies with the requirements of this Part of this Act.
(2) If a person acts in contravention of subsection (1) above he is guilty of an offence.
I am constantly amazed at the lengths people will go to to avoid paying correctly issued parking charges. In many cases the amount of time and effort they put into trying to avoid payment far outweighs the original charge when time, effort, stress and the eventual court hearing is taken into account – I am not stating a parking charge should be paid if it has been wrongly issued but if a person genuinely feels the ticket is wrong they should appeal and state the reasons why without delay so it can be investigated and cancelled where appropriate.

· This is arrant nonsnse and taken from a fairly notorious private parking company website. Insurance cover has nothing to do with the law of contract as used in private parking. Even if it had many drivers have an any driver clause in their policies as well as many companies who allow named drivers to drive another car subject to the owners consent under TPFT cover. Must try harder private parking company supporters. Promulgating nonsense like this damages your cause and shows hpow desperate you are. It also shows how wrong the government is to consider giving such a disreputable sector any rights against motorists.

· total misinformation Mr Ajax – you must be a clamper or PPC owner. heres why: you state “A £90 parking charge is a very minor issue and when cases are presented to a court the claimant has to prove the case on the balance of probabilities (ie 51%)” – yes, but the claimant has to prove that the contract they are trying to enforce is with the person that they are trying to sue. They also have to prove that the charges they are trying to extorte are NOT penalties – hard to see how any charge above £10 for not paying a £1 parking could be construed as anything but a penalty.  you state “If a case goes to court and a defendant has not appealed, not responded to letters or sent obstructive defences the court could draw the conclusion that a person has something to hide for going to extraordinary lengths to avoid a minor parking charge.” – the so called defandant only really needs to respond if they were a party to the contract. If not then why should they respond. If I send you an invoice tomorrow for £100 for using this website will you pay and start a dialogue with me? No, and why should you. you state “The registered keeper should know at all times who is driving a vehicle and to ensure they are insured, if a keeper allows a vehicle to be driven without insurance they are guilty of a criminal offence ” – not true. the legislation just states that a RK must know that whoever is driving the car is insured, not who is driving it at any particular time. My car is insured for me, my wife, my brother and my son to drive and I dont have to know who is driving it at any point in time. We all use it to go to town, the local ASDA, etc so I cannot say at any point in time who was driving it under some circumstances.

· Sec 143 of the RTA has nothing to do with private companies! The registered keeper has a responsibility to ensure the vehicle driver has third party cover to drive a motor vehicle. There is one authority that can ask for this information, and one that can penalise you for not being compliant and that is the Police!   Also your belief in a fair appeal system from these companies is a little misplaced. Research the percentage of successful appeals between an Local authority penalty notice and a private company parking charge! I think you may well be surprised.  I and I think most others do not condone car park abuse, but the charges levied are normally twice that of official charges. Why would that be to manage car parks or to fleece people?

· Re Mr Ajax and Section 143 RTA :- TOTALLY IRRELEVANT. The point is even if I did know the driver I don’t have to TELL a PPC …that is not against S143.   S143 requires you to KNOW that anyone you allow to use the vehicle is INSURED not to KNOW which of those persons is using it at any given time .  I know exactly who has access to my vehicle and I know they are all insured fully comp which allows them to drive ANY vehicle with the owners permission ..they have my standing permission ..that does not mean I KNOW who is driving it at any given time ..if it’s on my drive and I am out ..and persons A,B and C all have access to the keys ..how could I possibly know ???  Another example of how the PPC industry lies about what existing statute law actually means .(to suit their own ends).

· Mr Ajax – clearly a private parking company operative – you need to get back to cleaning your pie shop instead of rushing to post untrue and irrelevant codswallop: ‘Under section 143 (1) of the Road Traffic Act 1988 – The registered keeper should know at all times who is driving a vehicle and to ensure they are insured’. NO, that’s NOT what it says and the RTA doesn’t apply to private land any more than the blue Badge scheme does. ‘I am constantly amazed at the lengths people will go to to avoid paying correctly issued parking charges’. You are amazed? Yet your invoices are just claims for alleged breach of contract which people can happily just make into a paper aeroplane – they are not and never will be real parking tickets.  You are talking nonsense and it’s because you are desperate not to lose your cash-cow of raking in ‘private parking charges’ which are FAKE PCNs for extortionate sums intimidated and bullied out of the general public. The Government needs to know that the PPC industry is NOT as it is painted by the BPA and that the BPA is just a members club, representing the PPCs themselves.  The fact that the BPA have obviously lobbied so much as to get this daft schedule into the Bill shows how desperate their members are to carry on raking in the cash. There’s no legal reason why any sane person should pay a third party an extortionate amount, unrelated to any loss, just because the third party passes their invoice off as a real ‘PCN’.  In fact it’s shocking that the PPCs can still get away with their PCNs which illegally copy Council and Police versions of tickets. This was covered on Watchdog in October 2010 when 70% of the public who were asked, were duped into thinking the fake PCNs were the real ones, when comparing a PPC rip-off effort to a real Council PCN!  Then PPCs send threats from debt collectors which breach CPUTR and the Misrepresentation Act – but no-one stops them! Why? Isn’t it high time the OFT stepped in and ‘clamped’ down on the fake PCNs debt collector threats?   And now the government has almost fallen for passing a law to give these scammers even more power. Almost…but not quite. I think the public has spoken on this schedule and the public says – BAN THE CLAMPERS BUT DO NOT GIVE PPCS ANY MORE POWERS.

· Why do the Parking Companies hide behind false names like “Mr Ajax”?  Sec 143 has nothing to do with parking or knowing who is driving your vehicle at a specific place or time.  If I have a car and I have ensured any other driver has valid insurance, those people may drive the vehicle with my permission at any time during the validity of the policy. I don’t have to know where and when during the 12 months (which is the usual validity of a policy), I just have to know that they have valid insurance.   Mr Ajax is just another example of how these parking companies will lie and cheat (and pretend to know the law) to steal from the average driver. When will the Government put morality and fairness above the presumed income they are receiving from these rogues?  Schedule 4 is a BAD IDEA.

· http://s1196.photobucket.com/albums/aa420/sirdan1/?action=view&current=053.jpg    Take a look , this by a BPA member , they know they should not do it but that doesn’t stop them.
Reported to the BPA who have done nothing ,let alone got it reworded.   Self regulation of this industry by the BPA is non regulation in effect. Exactly why Private Parking Companies do not deserve any attempt to legitimise them through statute.   For those interested the company concerned is one of the biggest APCOA.

· For the MPs that are considering passing this legislation, there is NO control on how much charges can be levied by the parking companies and so how can this be allowed and forced on the RK: For instance as mentioned by thejuggler on Pepipoo.com:
I quote
“So if in the small print of a sign it says “Red cars will incur a parking fee of £10,000″ and someone parks in there who doesn’t read English (foreign visitor in a hire car for example) the RK will get a bill for £10,000?
Please tell me that’s not true, because as sure is eggs is eggs a PPC will do this.”  What controls are in place for this scenario? I see nowhere in the regulation to control this and it was not even discussed in the ECHR discussion document.

· Democracy in Action. What a joke! The only mention this controversial piece of legislation got in the 2nd reading is Theresa May suggesting that the RK will be responsible in certain circumstances. Not even a single MP challenged it – not that there were many of them in there earning their keep anyway. Rubbish! The RK in this legislation will be responsible in ALL circumstances as liablity by default reverts to the RK. Pathetic attempt at democracy. I cannot see how this legislation can be held as having met the requirments of proper parliamentry scrutiny when issues are just not addressed.

· That’s not actual loss incurred, just costs involved to run a business. Otherwise your telephone bill would increase every time they employed a new person in their call centre.

· Democracy in Action. What a joke! The only mention this controversial piece of legislation got in the 2nd reading is Theresa May suggesting that the RK will be responsible in certain circumstances. Not even a single MP challenged it – not that there were many of them in there earning their keep anyway. Rubbish! The RK in this legislation will be responsible in ALL circumstances as liablity by default reverts to the RK. Pathetic attempt at democracy. I cannot see how this legislation can be held as having met the requirments of proper parliamentry scrutiny when issues are just not addressed.

· Sorry for the spelling mistakes, but it just makes me mad when these MPs take our freedoms and democracy for granted! Seems parliament has learned nothing from the mistakes of labour.

· Then carry on clamping at the cost to the trespasser, and not the RK, landowner, courts or police time. dont park where your not wanted, simple

· When the PPCs issue these “tickets” by making a mistake or being reckless or intentionally issuing false PPC tickets, at the moment the driver can make representations and hopefully get the ticket cancelled. However, if this legislation is passed then the RK would not be able to defend or make appeals as they would not have all the circumstances available. For instance in this case, if the driver had not been the RK, and the drivers denies being the driver at the time, then how could the RK defend against the penalty:
http://www.consumeractiongroup.co.uk/forum/showthread.php?297049-Cplus-demand-letter-outraged!

· There is noticeably a bunch to know about this. I assume you made various nice points in features also.

· This is outrageous. You are giving a green light to these private parking cowboys to carry on fleecing the public and now they don’t even need to invest in expensive clamping gear just a book of tickets (currently availible on the internet) and away you go to make thousands of pounds. If you are going to regulate do it properly so these con men are properly accountable. This law will just make life easier for them

· I should declare that I am a different person from my namesake who has already left a comment above – though I do agree with everything he says! My criticism of this part of the bill is that any private enforcement of parking has always fallen into the hands of unscrupulous rogues – which was why clamping is being outlawed. I can see the logic of the proposed change – but it is flawed because it will encourage exploitation and intimidation by greedy and malevolent people who will use it to make money. Car clampers and private parking companies mercilessly extorting large amounts of money is one of the uglier aspects of modern Britain; this bill should be freeing us from these undesirables, not giving them more power.




	PART 4
	Counter-terrorism powers

	Last updated
	08/03/11

	Total No of comments for Part 4
	39
	6.8 % total comments
	

	Total No of comments for entire Bill
	568
	
	


	CHAPTER 
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	Pre-charge detention of terrorist suspects 
	57. Permanent reduction of maximum detention period to 14 days (17 comments)

	
	· Terrorism is unique crime in the sense that it impacts a government ability to protect its people and if terrorism becomes widespread terrorism can cause the people to loose confident in its government. This means the government has a vested interest in preventing terrorism, protecting its citizens, and protecting its sovereignty. In addition it means the government needs to keep how they obtained the information regarding the charge of terrorism from the individual in order to protect their sources and to protect the lives of those who provided the information. For a government to charge such a serious crime it should be given sufficient time to make the charge and I feel, 14 days is not sufficient. Instead I would argue 28 days should be kept and by the 28th day a preliminary evidence hearing should be held in order to determine if there is sufficient evidence to allow the charge. If there is not sufficient evidence then the individual should be released and if there is sufficient evidence then the individual should be charged with terrorism. My reason for keeping 28 days versus 14 is due to balancing the rights of the accused against keeping the public safe and keeping public order. It is my feeling public safety and public order is more important values then rushing to make a charge of terrorism. Finally should there be weakening of the law in regards to prosecuting terrorism then I feel it makes the public less safe.

· 14 days is already amongst the longest period of pre-charge detention of any comparable democracy. In the USA the limit is two days, in Ireland it is seven days, and in Canada it’s one day. Why does the UK need such a uniquely lengthy period of pre-charge detention?

· For the safety and protection of my family and others worried and threatened by terrorism, 28 days is a more sensible time scale. I am concerned that the rights of these terrorists are, yet again, being given precedence over the innocent majority.

· My comment has not been published – why???

· While I appreciate the arguments of B Smith I am extremely worried about giving the state the right to hold anyone, without charge, for longer than 14 days. I feel more unsafe about the state having the right to deprive me of my freedom, my livelihood, and contact with my family, for a whole month, when there is not enough evidence to charge me. If someone was a threat to the public, they would have been charged with a crime. I fully support this clause of the bill.

· In this instance many members of the public may be killed in terrorist acts. Given the complicated nature of terrorism and the fact that extreamists are becoming more and more organised, I do not see why we should be reducing the detention period. For the sake of the publics safety we should keep the 28 day detention period. Detainees are kept in what are humane conditions and the trade off is Police time to investigate and possibly thwart devestating attacks that can kills hundreds of the public.

· I’m deeply concerned that the public have not seen evidence for the need for even 14 days detention without trial.
We have heard vague threats of world ending security nightmares, but we’ve heard the same from the police over kettling.
The government has the information to make this decision (i hope), but this is kept from the public for security reasons.
How are we supposed to make an informed decision as members of the public when all we have is the say-so of a police force – who have already shown that they are incapable of correctly providing the CPS or the courts with essential evidence (the mark kennedy tapes)?

· 7 days unless a chief officer of police applies to a judge for extension to 14 days. There should be a right of appeal at each 3 day period.

· Of course, there are genuine terrorists out there who need to be locked up. But 14 days is plenty of time for the police force to get their hides into gear, and find the necessary evidence to detain these people.
It’s the innocent people out there, wrongly accused of terrorism for whatever reason, that this is trying to protect. That is something I will happily advocate.

· I think 14 days is more than enough time. The police have rarely used more than 14 days even when they could ask to. Also, a lot of the evidence gathering is actually done before they even arrest people. In the USA I believe it’s only 10 days and they don’t have a problem.

· 28 days if reasonable suspicion is evident.

· While it is perfectly feasible to make a case for detention of up to 28 days, it cannot be seen as reasonable. A suggestion would be to implement the period of pre-charge detention of 14 days and permit the application for judicial extension of up to 7 days.

· Reasonable suspicion and Probable Doubt are a league apart.
I agree with Bob Long, that the onus should be on the Police to make an application, and submit even basic evidence to the Secretary of State.
The individual should also be made aware of the “Nature” (at the min.) of the evidence being submitted…. ie… “Internet History found on your computer”. More soldiers have been killed in the wars we are currently fighting than civilians than have been killed as a result of terrorism…….. every government needs to instil a level of fear in the population….

· I think it should be left at 28 days on the basis that very few will be held longer than 14/16. Whatever you decide it’s got to be a system where it isn’t running in something like 3 day extensions at a time as this would mean that any actual terrorist would mentally be able to hold-out more easily. What always worries me is the fact that they get out if they have been planning something and are then able to pass on info to fellow conspirators in time to change the tagregt of any atrocity.

· I think its important to note that, since September 11 2001, six people have been held for the full 28 days, only three of whom were charged. Only 11 people have been held for more than 14 days, with eight being charged. This runs against 1,477 s.41 (power to arrest for terrorism offences) arrests and with 501 people charged. As the Joint Committee on Human Rights (a Parliamentary committee) noted, the previous government never collected data on whether the power to detain for 28 days (or 14 days, back when the limit was 7 days) was ever actually used to give the police time to collect evidence. On those grounds, it is a mistake to suggest that 14, 28, 48 or 90 day detention without charge is required—no evidence has ever been been adduced. And it would be a simple task to compile that evidence, which can have no harm to national security. Does anyone know if, like before, the current limit will need to be affirmed every year? Because it seems likely that someday not too many years in the future we will no longer need to have these powers at all, and could revert to the previous limits of seven (or, earlier still, four) day pre-charge detention.

· No. Clause 57 makes it permanent except with emergency legislation which would allow it to be extended to 28 days for a period of 6 months

· See here http://rds.homeoffice.gov.uk/rds/pdfs11/hosb0411snr.pdf  In the year ending 30 September 2010:
• There were 130 terrorism arrests compared with 201 in the previous twelve
months. In total there have been 1,897 terrorism arrests since 11 September
2001.
• Forty-five per cent of terrorism arrests resulted in a charge, compared with
28% of those aged 18 and over arrested for indictable offences and
prosecuted in 2008/09. Sixty-two per cent of these charges were terrorism
related.
• No individuals were held in pre-charge detention for longer than 14 days.
• For the 36 persons charged with terrorism related offences in this period 10
were convicted of a terrorism related offence by 30 September 2010 and 24
were still awaiting prosecution. Following charges made since 11 September
2001 a total of 240 persons have been convicted of terrorism related offences
while 32 persons were still awaiting prosecution at 30 September 2010.
• 33 terrorism related defendant trials were completed in this period, with 70%
of defendants convicted. All offenders were sentenced to custody including
five life sentences.
• 111 persons were in prison for terrorist related offences at 30 September
2010 of which 22 were classified as domestic extremists/separatists.



	Stop and Search Powers: General
	58. Repeal of existing stop and search powers (6 comments)



	
	· A person should only be stopped if there is reasonable evidence to suggest a crime has or will be committed by said individual, or that the person may cause harm to themselves or be in danger of harm should they not be stopped. A person should only be stopped if there is reasonable evidence to suggest a crime has or will be committed by said individual, or some other individual has placed an item on the individual which will lead to a crime or endanger the individual or or others. Any individual who is stopped or searched must be given a ticket which will enable the police or court to identify who performed the search and also when and where the event happened. The individual must have the right to lodge a formal complaint with an independent body should they feel the search was unlawful, if the individual is found to be correct the person or persons who performed the stop/search must be disciplined and/or fined.

· Paragraph two should say searched and not stopped.

· doing this is just one step closer to us living in a police state. if the uk government wishes to keep its citizens free they must repeal this law immediately.

· This amendment will do little to protect my liberty. As long as Section 5 of the Public Order Act 1986 remains on the statute book, which prescribes arrest for “insulting words likely to cause harassment, alarm or distress”, I can be “stopped” by the police at any time for simply engaging in legitimate, non-violent public protest. To see evidence of this claim for yourself, look no further than an an official parliamentary briefing paper regarding this matter: http://www.parliament.uk/briefingpapers/commons/lib/research/briefings/SNHA-05760.pdf As you will see, many controversial, albeit legitimate protests have been silenced as a result of the word “insulting” in this Act, which has become ever more conflated with the word “offence” in domestic case law. As a consequence of this, many human rights organisations such as Justice, Liberty and Parliament’s own Joint Committee on Human Rights have called for a change in the law to protect temperate, non-violent freedom of speech. In addition to those listed in this paper, The Christian Institute; Care; the Liberal Democrat Party Conference and former MP Dr Evan Harris have also called for this reform. Having searched for progress on the Protection of Freedoms Bill every day since the YourFreedom consultation, excited to learn more on the Coalition Agreement’s pledge to “restore the rights to non-violent protest”, and the Liberal Democrat Party Manifesto’s pledge to “restore the right to protest, even where this offends” – I was left thoroughly disappointed by the contents of this bill. This bill does not mention Section 5 once, or indeed any part of Public Order Act 1986 – which many have cited as problematic vis-a-vis protest rights in other areas too. The Freedoms Bill was heralded as the biggest shake up of democratic politics since the Great Reform Act of 1832, yet I am still too scared to protest in a public place over such matters as religion – for fear of arrest. In light of this, would a Member of Parliament please add an amendment to the Protection of Freedoms Bill to remove the word “insulting” from Section 5? To put this proposal into context, it would not make the job of the police any more difficult. It would simply clarify the existing law in a way that reformulated Police Guidance (recently issued) can not guarantee to the same extent. For instance, Section 4 of the Public Order Act 1986 would still allow the police to prevent people from using “insulting words likely to provoke violence” or “insulting words which leave people in fear of violence”; Section 4a would still prevent “insulting words which intend to cause harrassment, alarm or distress” (although I think the use of the word “alarm” may itself be problematic here, given that most protests by definition intend to cause “alarm”); “Section 5 would still prevent “Abusive or threatening words likely to cause harrassment, alarm or distress” and Section 3a would still prevent “insulting words likely to stir up racial hatred”. I see no danger in repealing Section 5, only the potential to “restore our international reputation for free speech” – a commitment espoused by the Deputy Prime Minister. I must have sent around 20 emails on this matter, as well as submitting 5 suggestions to the YourFreedom web-consultation – none of which have been heeded. Please do not continue to disappoint the one individual who probably looked forward to this bill more than any other.

· It is only right to repeal such a law that gives too much power to the police state. It has obviously been abused and many people have been unfairly treated and wrongly dealt with. The law should be done away with with immediate effect. In reference to Section 5 of the Public Order Act 1986, Any law that restricts its citizens from verbally placing their peaceful protests should also be under review.

· allowing the public to ‘complain’ if they feel they have been unlawfully stopped etc sounds like an exercise in futility. Realistically including sentences like ‘A person should only be stopped if there is reasonable evidence to suggest a crime has or will be committed by said individual’ basically gives the police the right to stop anyone providing they can make up some mildly justifiable claim about ‘they looked supicious’ or something along those lines, i mean ‘reasonable evidence’ what exactly does that mean? I have to agree with a few of the comments on here, especially with respect to the public order act 1986. Limiting what people can say in any way is frankly horrific and any law that does this should be changed but as Ben Boult said including the word ‘insulting’ gives the police far to much power to stop otherwise peaceful protests and with recent events across the middle east i think this kind of change is more relevant than ever.

	
	59. Replacement of powers to stop and search persons and vehicles (9 comments)



	
	· Should the driver not also be the owner of the vehicle, then owner should be notified in a timely manner of what has occurred.Any individual who is stopped or searched must be given a ticket which will enable the police or court to identify who performed the search and also when and where the event happened.

· Constable in uniform.
· I agree a ticket scheme of some sort giving information regarding search, this would enable a person who is constantly being search to collect their own evidence and present it as harrassment should they never be guilty. This would allow the police to collect their own information be it intelligence to form a view of how their officers are working and using the law stop and search correctly.
· Due to the threat of terrorism regarding Islamic extremists, i think the police should stop and search in these communities regulary without being referred to as racist !.If the Islamic commnuities do not like this then they need to understand more and realise the threat to our British people.
· As Mr. Long implies, it is vital that the “stop” power be only exercisable by a “constable in uniform”. There is no way that a person driving would reasonably be expected to stop for a person not readily identifiable as a police constable, indeed a reasonable person would probably try to evade an unidentified person who made forceable attempts to stop the vehicle they were driving. I have no difficulty imagining a scenario where such avoidance of a constable not in uniform could lead to a vehicle chase with subsequent serious injury or loss of life.

· There is a major lack of definition in this bill as to what/who could be classed as a terrorist thus making this a dangerous stop/search tool for the police to stop everyone !

· 1. is a licence for heterosexual police officers to touch up members of the opposite sex without any consequences. It should be removed totally. Shame on the cosalition for even thinking of it. This wording does not stop the police from reading people’s private data to put into their databases. If someone refuses to give personal information the police look in their purses and wallets for bank cards. They claim there could be a blade hidden behind it, but really they are looking at the card in order to write the name on it down for their database. This does nothing to stop that. The question is, are the coalition no more than spinners, or are their intentions being subverted by civil service drafting? As it stands these proposals are not what politicians have told us they are.

· John, sexuality is irrelevant if a police officer is intent on abusing his/her powers to commit a sexual assault.

· What on earth is the justification for point 1? Why remove the requirement for same-sex searches?



	
	60. Replacement powers to stop and search in specified locations (6 comments)



	
	· The owner of a place which has been searched should be notified in a timely manner of what has occurred unless the search was part of an ongoing investigation, in which case the owner should be notified once the investigation has been completed or after three years, whichever is soonest (this may be extended by a judge for another limited time period). The individual/individuals/owner must have the right to lodge a formal complaint with an independent body should they feel the search was unlawful, if the individual is found to be correct the person or persons who performed the stop/search must be disciplined and/or fined. Any individual/individuals who is stopped or searched must be given a ticket which will enable the police or court to identify who performed the search and also when and where the event happened. In the case of a place being searched the owner must be given a ticket, unless the search was part of an ongoing investigation, in which case the owner should be notified once the investigation has been completed or after three years, whichever is soonest (this may be extended by a judge for another limited time period).

· As far as I can see, even taken together with s.61, this provision signally fails to deal with the mischief of s.44 of the Terrorism Act 2000. The problem with s.44, as we all remember, was that the entire of London had a rolling authorization. I would welcome a number of amendments. This section as worded does not deal with repeat authorizations. Nor, more worryingly, does it limit how long an authorization may be given for. Cynics would suggest this IS s.44, with new words. As such, I would suggest that the 1(b)(ii) read “the specified area or place is no greater than is necessary to prevent such an act, to a maximum of two square miles; and”. And I would suggest 1(b)(iii) read ” the duration of the authorisation is no longer than is necessary to prevent such an act, up to a maximum of 14 days”. Another provision 1(c) would need to prevent adjacent zones of authorisation and renewals. At which point, I would insert a new subsection (which for reference I will call 43B(1A) permitting the secretary of state to, by affirmative order, authorize an area for s.43B searchs that is larger, or for a longer period of time. Lastly, I would add a 43B(1B) requiring that any area which has been authorised for s.43B searches contain signs alerting individuals in the area that they may have their cars, persons etc. searched for terrorism related materials without suspicion. It would appear that, pursuant to s.6, a constable may not use the fruits of a s.43B search provide evidence for offences unrelated to terrorism—however I would suggest this be made explicit.

· s58 of this act proposes to repeal s44 of the Terrorism Act 2000 in its entirety. Taken at its word, they’d only be able to authorise an area on the basis of specific threat, only the minimum area necessary to deal with the threat, and only for the time necessary to deal with the threat.

· While it’s a bit of an improvement from allowing the senior officer to make the order if he “considers it expedient for the prevention of acts of terrorism” (s.44) it’s not much of an improvement.  It’s not clear what, unless the intention is to allow the courts to review a s.43B authourisation, would prevent the appropriate officer in the Met simply designating the entire of London (again) for an indefinite period (again). While such a move would be contrary to the plain language (and, dare I say, the intention) of the legislation, that may not be enough. I’m concerned that this legislation—while appearing to fix the problems of s.44—may not. I hope the government is serious about fixing problems of s.44. In that spirit, I’d stand by my suggestion that this legislation might benefit from being ‘beefed up’ a little—and getting ministerial (and parliamentary) input into the process.

· s60 4 and 6 seem to indicate that, should the searching officer find something illegal but not relevant to terrorism (say, marijuana), they have to give it back and pretend they never saw it. Am I reading this right? If so, that’s a good thing. Increased vigilance for reasons of terrorist threat shouldn’t be used to pick up every passing possession offence (be it drugs or whatever).

· One way of minimising abuses is to publish information. That is how MP’s abuse of expenses was detected and will be monitored. If the coalition is really interested in preventing abuses by the police then they will add the following a) within three days of the end of any authorisation the following information wii be published on the police force’s websites, the council’s website, local newspapers and a central website. It can be published earlier if the police wish. b) the area covered. Online a map would be ideal, otherwise the names of the areas. c) the date of commencement d) the date of ending e) an explanation of the reason forthe authorisation. That would soon deal with excessive and repeat/rolling authorisartions.



	
	61. Code of practice (1 comment)

	
	· Why is there no civil or criminal liability if the code is breached?


	Stop and search powers: Northern Ireland
	62. Stop and search powers in relation to Northern Ireland (0)
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	CHAPTER 1.
	SAFEGUARDING OF VULNERABLE GROUPS

	Restrictions on scope of regulation
	63.  Restriction of scope of regulated activities: Children (2 comments)



	
	· I agree with the above modifications to the SVGA 2006. I do feel that the wording should be condensed and simplified in order to obtain complete understanding and therefore cooperation with the legislation. I do not feel that these modifications would put public protection at risk. One needs to realise that offenders pose a possible future risk are under the supervion of the local Police Public Pritection Unit. This ensures inappropriate work is neither applied for or accepted by the individual.
· This is a far more balanced definition of regulated activities, which takes account of the likely risk. There is no means of mitigating all risk so there is a need to consider the likelihood of a vulnerability being exploited.

	
	64. Restriction of definition of vulnerable adults (3 comments)



	
	· This doesn’t restrict the definition, it widens it! It leaves it open to ‘the eye of the beholder’ to decide what ‘vulnerable’ means. At the moment many organisations regards their adult clients as ‘vulnerable’ even though such clients don’t fit he s.59 criteria, and so they undertake illegal enhanced CRB checks on all their posts. As often as not this is managers protecting themselves and their organisation by assuming it’s safer to regard their clients as ‘vulnerable’. One example is an enhanced CRB check being required to teach English to adult speakers of other languages on the basis that such people are ‘vulnerable’ even though many of them can already speak reasonable English. If those whose English is not very good are ‘vulnerable’, do the staff and players at premier league clubs get everyone CRB checked when they sign a foreign players whose English is not good eg Carlos Tevez?
· I think this comes down to a right of appeal against a request from a prospective employer for a check where it is unwarranted and transparency to the prospective employee that a request has been made. Even if the definitions could be tightly defined, which I believe would be very difficult, the example you cite could still happen (short of explicitly excluding categories of individuals and activities that should be excluded).
· It is also worth noting that the list of regulated activities is amended in the next sub-section and appears to replace:  “any form of training, teaching or instruction provided wholly or mainly for vulnerable adults;”
with   “any form of training, teaching or instruction which relates to an adult’s health, care or financial affairs and is provided to an adult who needs it by reason of age, illness or disability,”
This would appear to preclude the teaching example you cite



	
	65. Restriction of scope of regulated activities: Vulnerable adults (2 comments)



	
	· Its a pity theres not enough done for clinical trials for MS patients in UK for angio as this would help save the governments spending also aswell as drugs that can kill us
· I agree with these changes

	
	66. Alteration of test for barring decisions (1 comment)

	
	· With respect to the reference to the Secretary of State is there any transparency in the process by which decisions are taken to refer to the ISA and is the individual concerned made aware of the referral?  Is there any rationale behind the reference to “or might in future be” in sub-section 66 (1). If the barring list only prevents working with vulnerable groups then is there any risk in including them.  Is there a standard period for which an individual may appeal? Should (4) replace IBB with ISA? Paragraphs 8, 9, 11 of the Schedule of the Act refers to the IBB. There do not appear to be any changes above to address this.



	Abolition of other areas of regulation
	67. Abolition of controlled activity (1 comment)

	
	· I agree with this. Controlled activities represented a bit of a ‘catch all’ outside regulated activities



	
	68. Abolition of monitoring (2 comments)

	
	· if there is no one to monitor the behaviour of offenders those who wish to carry on offending will stand a higher chance of re-offending than if they were subject to scrutiny. it makes no sense to drop monitoring it needs to be tightened up and new guidelines laid down, but what would the cost in real terms be to the general public who become victims of the re-offenders
· The rationale for the exclusion of monitoring, which I agree with as it was disproportionate to the desired outcome, onerous and inefficient, is discussed here:
http://www.homeoffice.gov.uk/publications/crime/vbs-report?view=Binary
“We consider it far more proportionate to undertake checks, and provide bars
where necessary, only in respect of individuals likely to present a risk of harm,
and to apply bars only to the reduced range of regulated activities. Instead we
propose that criminal records checks will be available so that, using a proper
risk assessment framework, employers can make an informed decision about
the checking regime they wish to have in place. For most people, a simple
criminal records check when they first enter these areas of work will be the
result, with no compulsory Government monitoring to follow. ”  This will in part be enabled by    “Criminal record disclosures should be portable through the introduction
of a system which allows for continuous updating. To give employers the opportunity to customise their own safe recruitment policies and practices we propose to develop and introduce the concept of
updated criminal records disclosures as a premium service at an extra cost
available to organisations using individuals in both regulated activity and other
vulnerable group roles. This service would save employers and voluntary bodies the burden of
undertaking repeated criminal records checks as:
• Checks on whether any new information is available, following a
previous criminal records check would be given online in real time;
• New disclosures would only be needed if information had changed;
• An annual subscription fee would finance the operation of the system
without the need for any other Government funding.”



	Main amendments relating to new arrangements
	69. Information for purposes of making barring decisions (1 comment)

	
	· I see no rationale for the addition of appears to apply, particularly as there are no criteria to assess apparent applicability. If there is a need then it should be more stringent “it is reasonably believed to apply”



	
	70. Review of barring decisions (1 comment)

	
	· Paragraph 18 (4) of the Schedule should be amended to replace “thinks” with “reasonably believes”    With respect to (2) above I feel there should be a mandatory review of the inclusion on the barred list, otherwise it is not clear what would prompt an optional review by the ISA.



	
	71. Information about barring decisions (3 comments)

	
	· AS IF THERE ARE NO COMMENTS! I FEEL SO STRONGLY ABOUT THIS SUBJECT, ITS SO CLOSE TO MY HEART ! NO ONE SHOULD BE BARRED FROM ANYWHERE OR FROM ANYTHING!
· You have an elderly and infirm parent who requires 24/7 care and support. You place that parent into the care of a private nursing home based upon word of mouth references and your own inspection of the facility. Over the course of several visits with your parent you begin to notice increased bruising to their arms and legs but your parent is unable to communicate with you to relate how those bruises occurred. Your parents health appears to deteriorate significantly and unfortunately they die. An autopsy suggests some negligence may have contributed to the death but, whilst it recognises the bruising, it cannot say with any certainty how it occurred. Some time later you hear that a carer from the home has been arrested for and charged with numerous violence and negligence offences at the care home. This carer was one of your parent’s primary carers at the home. You follow the case closely and learn that the person had previously been dealt with for similar offences committed at another care home for the elderly. What you say above is that such persons should continue to be allowed to work in the care industry and that society should be happy to abet their offending by providing them with the opportunity to commit further offences. I wholeheartedly disagree with your comments and recognise that even in civilised society there are unfortunately people who do prey on children and other vulnerable victims. There are valid reasons why such people should be barred from certain roles and activities, particularly those relating to the care and support of children and the elderly.
· The subsection numbering in 30A and B appear to be incorrect. What form of consent is required? Could A claim that they have received verbal consent or does there need to be some form of consent that appears to prove that it was provided by B.     4 is confusing. Entry 19 of table 1 in paragraph 1 of Schedule 7 is      “Person of a prescribed description who is performing a prescribed function in connection with B in such circumstances as are prescribed .   Children (if (a) prescribed for the purposes of this entry);     vulnerable adults (if (b) prescribed for the purposes of this entry)”  .   There is no reference to “(power to add entries to the table).”

	
	72. Duty to check whether person barred (1 comment)

	
	· What is the process through which the regulations referred to in (7) will be defined, reviewed and implemented? Are those regulations purely at the discretion of the Secretary of State. Does the person in (7) refer to the requester/ (P) of the barring status, the personnel provider or person (B).



	
	73. Restrictions on duplications with Scotland and Northern Ireland lists (0)

	
	

	Other amendments
	74. Professional bodies (0)

	
	

	
	75. Supervisory authorities (1 comment)

	
	· Why does 2 replace Secretary of State with ISA but not 3 or 4



	
	76. Minor amendments (1 comment)

	
	· To what extent does this bill protect the freedoms of pupils in state schools which are legally required to provide daily collective worship. I propose an addition/amendment which legislates instead for inclusive school assemblies. Ultimately this will help to build shared values and a sense of community in our future generations.

	CHAPTER 2.
	CRIMINAL RECORDS

	Safeguards in relation to certificates
	77. Restriction on information provided to registered persons (34 comments)



	
	· I had recently went for a job at a school, in the interview they asked me if I had any previous convictions. I did 14 years get convicted of fraud and had sentence of 175 community serivce, which is spent, and only ever conviction. I dislosed this private information to them, used this dislosure to withdrew a job offer to me. I was required by law to dislose this information, but it had no relevance to my job or contact with children. I was going to be an IT technicain at the School, I have worked in this industry for 15 years and never commited any other crime. They said htier data would be at risk, so could give me thier job. I was punished 14 years ago and dont see why I should still be punished for crime 14 years old, when I have not committed any crime since. They used the information incorrectly, I complainted but I had no CRB check run, it could not be disputed. But I had to tell them by law of past convictioins in the interview if I hadnt and it would have come up in CRB check and then I could have complainted, but I would have been breaking the law by not telling them! I think only convictions of a voilent and sexual nature should be dislosed and I feel spent convictions should be deleted from criminal records or not dislosed to anyone as the person has been rehabilated. Its not in the public or personal inertest for a person to be punished or discrimated against for the whole of their lives for minor convictions. I am still unemployeed and the school missed out on a great technicain.

· the public have the Right to know if there is a convicted peadophile in their community, to protect their children! I do however think this should be broken down into catagories to the serverity of the crime.I do not for example think the peadophile should be known to the public when convicted of offences such as downloading child porn.However actual sexual abuse of a child including rape,buggery,interferring with,making indecent images and film should be included. If the peadophile gets harrassed or feels threatened by the community and argues his so called ‘human rights’ are affected well then maybe that would be a deterrent for future peadophiles.

· Reprimands and Final warnings should not be allowed to appear on a CRB after 5 years if the young person has not reoffended and it is not a sex offence. The offence was not serious enough to go to court so it should not be deemed serious enough to be placed on a CRB disclosure (standard/enhanced) and to then have to endure a moral judgement from a prospective employer. Let’s also be realistic, employers will not employ someone with a record on the CRB if they have to choose between someone who has a clear CRB. Furthermore, employers don’t like the responsibility of employing someone with a disclosure on a CRB so for that reason they are unlikely to employ someone with a disclosure on a CRB however minor the offence is. Also as an interim please reinstate ‘stepping down’. Before Oct 2009 minor offences with remprimands/final warnings were ‘stepped down’ which was better than nothing. Everything is disclosed on a CRB including those with reprimands/final warnings which are NOT convictions. The CRB check/disclosure of EVERTHING has created a lifelong criminal record and very little prospect of securing a good professional job because employers discriminate against anyone with a disclosure on a CRB no matter how minor the offence, whether it’s spent or not, whether the person has reoffended or not or however long ago it was committed. There really is no chance of rehabilitation in this ‘civilised’ country of ours at the moment is there? It’s disgusting that young people/children who commit a minor offence (non sexual)and who once would have got a good telling off are now seen as criminals forever.

· I thought that CRB checks/disclosures were intended for the disclosure of sex offences only. How has it become the disclosure of EVERYTHING? Is there anyone in this land who has not done something dishonest or stupid(non sexual) that might have warranted a reprimand or warning when they were aged 18 or less? Had they been caught and accepted a reprimand/final warning they would also now have a lifelong criminal record on the destructive CRB certificate. The CRB disclosures are destructive because much of what is disclosed is petty, old, spent and about a person who has not reoffended and wants to work, a good well paid job, trying to get on with life honestly. MAKE CHANGES. REMOVE anything from being disclosed that is not a sex offence, and is a minor offence and that person has not reoffended in 5 years. Remove anything that was committed by a person under the age of 18 and was given a reprimand or warning and that person has not reoffended and the offence was not a sex offence. SIMPLE REALLY.

· so……don’t disclose murders or violent acts? Dependant upon the role for which the Enhanced CRB check has been requested a prospective employer may have an interest in many different types of offending, particularly recent, including what some would class as minor offences such as fraud, theft, drugs. If I am an employer looking to hire someone to work in a hospital or care home and that role involves access to drugs then any previous drugs offences would be of interest. If I am employing someone to care for my children in a nursery then any violent offences would be of interest. The issue here is that perhaps disclosure of criminal records should only occur where the offences are considered relevant to the role to be undertaken.
· I have a 12 month conditional discharge from 1988 when I was just 18, its from when my best friend’s boyfriend shoplifted a loaf of bread, 4 small yogurts and margarine from Kwik Save, I was done as an accessory because I knew what he was going to do and said so. It comes up on an enhanced disclosure as THEFT, it looks so bad and I would like to work as a teaching assistant, but daren’t apply for anything like that right now. I am 40 and a responsible, hard working, upstanding citizen, I have worked hard all my life in quite a few minimum wage jobs. As it stands, even the most minor caution or unrelated offence represents an effective ban on working with children.

· I agree that the previous step down of convictions was a good thing as it was reliant upon a stipulated clear period defined by several factors including whether committed as an adult or juvenile, the type of offence and the way that offence was disposed of. This allowed for those who had committed, for example, a minor shoplifting offence as a child (or accessory to such an offence) to have their record stepped down after the defined clear period so that it would not be disclosed when applying for jobs (except where the role was exempt from the Rehabilitation of Offenders Act in which case the person must disclose that information anyway which, as stated above, could be just as destructive to an individuals chances of securing gainful employment in their chosen career).

· I too was cautioned over five years ago. I am in the medical profession and have found my job prospects have seriously suffered because I’m having to explain myself every time I change job. As a junior doctor, this could be as often as every 6 months. It was one stupid mistake that I have learnt from and will forever regret but am paying for almost every year. It is already such a competitive area but I am finding I am further crippled by the system. Weeks before a decision is due on a new job, I suffer from sleepless nights, thinking about being rejected for one incident in my life versus all the good that I have done and can do.  I understand there needs to be a system in place but surely one that steps down these cautions/warnings etc. Not something that causes you to be judged/trialled by every human resources department that sees it should. People genuinely change and can do good but this is a cruel shackle and obstacle in that ability to contribute positively to society. A simple google search will bring up hundreds of stories like this, countless times it has been in various tabloids and broadsheets, as well as mainstream television. Please do the right thing and give people back their basic rights and chance to reform.

· At the age of 14, 15years ago I recieved a police caution. I wasn’t at that time informed of the impact of this on employment and was told as were many that it would be deleted in 5 years or at the age of 18. The caution has changed slightly in the police must now inform the individual it will affect employment and it will never be deleted but this was not always the case. The police also co-erce people into recieving a cation by describing it as “only a caution” and “you don’t want to go to court”. The caution should mean exactly that. It should be a preventative measure to warn an individual. No matter what the offence the POLICE CAUTION SHOULD BE REMOVED FROM CRB CHECKS

· I was convicted of a minor offence (non violent/nonsexual) at the age of 16 and received a fine and a three month youth supervision order. It was what was best described by the judge as ‘a schoolboy prank gone wrong’. At the time I was reassured that this was to become ‘spent’ on my eighteenth birthday and it would have negligible effect on my life were I to not be involved with the law again. I straightened myself up and grew up, joined the army where I was decorated for service in Iraq, and am currently in the second year of my degree. Until recently I considered my conviction forgotten about. I had accepted responsibility for my mistake and had put it behind me long ago. I have long been interested in teaching in Japan following completion of my degree, and recently I began to research the paperwork required for such a move. It was then I found out that my conviction, which will be 11 years ago this year, is not dead and buried as previously thought but still very much alive and will continue to be a hinderance for the rest of my life. As you may be aware, a spent conviction will remain on the PNC until a subject is 100 years old. I have no issue with the police retaining information that may help them solve crimes in the future. After all, I did commit an offence and I have no intention of commiting any other ever again. What I do have an issue with is that the information from my conviction as a minor can be shared with others in perpetuity. It seems that Britain villainises minors more than many other countries; for example I beleive that in America my conviction would have been sealed at 18 years of age. After doing a little more research, it appears that should I wish to travel in the future, for many countries I will be ineligible for the visa waiver scheme, adding extra expense and inconvenience over the course of my life. Should I still wish to apply to teach english in Japan, my conviction will show on the Subject Access Request that the JET programme require applicants to provide as part of their application. An American citizen with a similar juvenile conviction would have no record of this on their check however. What I do find sad is that as a result of my experience of being expelled from school and having to fight the hard way to get back into education I would love to teach, to inspire children and hopefully steer those who may fall into the wrong crowd otherwise, like I did. However I have been advised that with any sort of conviction on record, it is unlikely I would be looked upon favourably for any teaching position, although I did not commit a crime of violence or abuse against children, and at the time I was a child myself. I have read that reform of the rehabilitation of offenders act is due. I have read Sunita Mason’s paper, which speaks of ‘blighted lives’. I feel that this is particularly true of minors who make mistakes, and find themselves facing repercussions many years down the line as a result of them. Is it right that those who commit an offence face such repercussions for mistakes made as a child? I hope that reform comes soon. As things stands now, I still feel as if I’m being punished for the mistake I made in 2000, and maybe the numbers of those who reoffend as children would be reduced if they felt they were allowed a chance to be considered truly reformed.

· I to have made some past mistakes the last being almost two years ago recieved a PND for theft ( shoplifting £9.99 )at the time I had some three weeks earlier been subject to a mugging , no excuse I know and I should have been more concious of making sure I paid for the item thta was left in the trolley and still had security tags on which set the store alarm s off . Given that I work allready in local goverment ( 31 years ) with Young People and have to undertake a further ECRB later this year , I guess that I will be joining the ranks of UB40 at 55 yrs of age . I agree that the system of disclosure should be more focussed and not have to include PNDs I do agree with DYs and other comments as above.

· I do not believe that PNDs are included on ECRB disclosures but information regarding the offence, if considered relevant and proportionate, may be disclosed by the police force.

· On the whole I welcome the proposals detailed in both reports following the reviews of the VBS and the criminal records regime and believe that they will in fact improve what had become, in the case of CRB checks, an over bureaucratic, burdensome and at times unreliable system and service. For example as a registered body I received a CRB disclosure on the 8th February 2011 for an application which had been received by the CRB on 1st October 2010. My main concern relates to Recommendation 4 (R4) of Sunita Mason’s report: “I recommend that a new CRB procedure is developed so that the criminal records certificate is issued directly to the individual applicant who will be responsible for its disclosure to potential employers and/or voluntary bodies.”. I do not wish to reject this recommendation out of hand and note that Ms Mason, as she states, did give this issue “a deal of thought and consulted widely”. I would hope that whilst the recommendation is accepted that some form of common sense approach can be adopted for the registered body who initiated the CRB check, in particularly those RB’s who are likely to be undertaking a large number of checks in short periods of time; HEIs are a good example of this group. My local University undertakes approximately 1700 CRB checks per annum, the vast majority of which are on students who enrol on programmes of study that involve regulated activity eg initial teacher training, nursing, midwifery and social work. The majority of these checks are undertaken between August and September being shortly before the commencement of the academic year for entry to the programme, we do not do repeat checks. The University undertook around 1000 CRB checks for September 10 entry across the programmes mentioned above, it may also be worth mentioning that the majority of applicants are aged 18/19. The system used here is not uncommon with other Universities; once, in UCAS terminology, an unconditional firm offer of a place has been given and accepted by the applicant (3rd week in August) they are contacted and requested to complete a CRB form, applicants are then invited to attend a CRB signing session (4th week August or 1st week September) where their identities are checked face to face, the CRB form signed and countersigned. The form is dispatched to the CRB immediately following the session and once the University’s copy of the disclosure is received (usually 4 to 6 weeks later) the number is noted on the student record. By this time the applicant is now a student, attending University and living in accommodation associated with their study(term-time address); however their copy of the CRB disclosure will have been sent to their home address which could be anywhere in the UK. Having received its copy of the disclosure no further action is necessary on the part of the University. R4 must be considered holistically within the two reports and the Protection of Freedoms Bill. Given that, under clause 78, CRB checks may only be undertaken on persons aged 16 and above alongside the scaling back and redefining of ‘Regulated Activity’ I strongly suspect that the number of 18 and 19 yr olds in possession of a CRB check, prior to commencing University, will be drastically reduced (and rightly so). Therefore, their commencement of a University course which includes regulated activity will be the occasion when these 18/19 yr olds initially apply for the portable disclosure, applying through their chosen University as a registered body. In the case of an employer or voluntary organization who may undertake a number of checks throughout the year the burden of asking the handful of applicants whether they have received their disclosure back will be severely limited and clearly manageable. The net effect of R4 on the University will be an increase in workload, bureaucracy, burdensome administrative processes and at a time of financial cuts and encouragement by HMG to manage financial resources better an increase in diverting expenditure and resources from the core function. Clearly, having applied for 1000 or so CRB disclosures and then having to chase and ask a large group whether they had received their disclosure is not a good use of resources. I do not believe that the scenario I have described above was the intention of R4 and suspect that the effect on HE was not considered in the formation of the recommendation. I note that the report refers to employers and voluntary organisations; the SVGA 2006 went some way to recognising the difficulties and experiences of UKHE in defining Universities as personnel suppliers, long discussions took place when it was revealed that RB’s would not be notified that the VBS registration notice had been issued, this matter was reconsidered and had been amended, but of course now will not be implemented. As stated earlier, I do not wish to dismiss R4 out of hand and I do believe that R4 has merit for the reasons given in the report. Unfortunately, a University does not have the luxury of being able to delay the start date of a course for individual students; where a student misses the first few weeks of a course it becomes considerably difficult for that student to catch up. I am sure that part of the rationale behind R4 is to cut costs for the CRB process which will be achieved by not sending the employer a copy particularly if “the certificate becomes akin to other documents that an individual owns and produces from time to time, like a driving licence, passport or a practising certificate.” I am assuming that the disclosure will be somewhat more substantial than the paper copy it is now. I would ask that serious consideration is given to the CRB issuing the RB with a letter, sent at the same time the disclosure is dispatched to the applicant, which states that a disclosure (incl. Number) has been sent to the applicant at such an address. This would not be over costly or burdensome to the CRB and would enable RBs who undertake a large number of check at particular periods in time the opportunity to know who to contact for sight of the disclosure document. Moreover, this proposal is in keeping with R4.

· It is my belief that criminal convictions, after a period of time after the conviction is deemed spent, should be removed from disclosure information. It is saddening but accurate, that any deatails of any conviction is then considered ‘inappropriate’ for a role. I believe that basic CRB checks should be introduced but only within working environments within the Rehabilitation of Offenders Act 1974 (exemptions) order. These will show only unspent convictions. I do not feel it unreasonable to suggest that a standard CRB disclosure should follow the same suit. I believe that it should show unspent convictions, plus spent convictions for a period not exceeding 5 years from the date the conviction is deemed spent. After this rehabilitation period, the CRB disclosure will show no conviction. I feel that enhanced CRB disclosures should follow the same pattern. I feel it should show all unspent convictions and spent convictions, but now longer than 8 years after the conviction was deemed spent. Public protection will not be compromised. The above comments will only remain if the ex offender is not further convicted for any offences during the time frame specified. People must realise that dangerous offenders are constantly monitored by special police departments and therefore safeguarding the community. I do not feel the above comments are unreasonable as the ex offender has proved to the judicial system, police and society that his past offence will remain there. The individual has demonstrated over a number of years that they are rehabilitated and therefore should be rewarded by no longer having it shown on a CRB document.

· Below is my experience. I write it in the hope that it will help the legislators to pass an Act that balances the need to protect vulnerable groups, with the respect for freedom and for the spirit of the Rehabilitation of Offenders Act 1974. About twenty-five years ago, in my early twenties and for a period of about three years, I lost control of my life. I met and mixed with the wrong people and I began to abuse drugs. I soon got into trouble for shoplifting, benefits fraud and possession of class B drugs. At the end of this difficult time, I received a one year probation sentence and a fine. I was young and going through a very unhappy phase of my life. What I did was wrong and I am still sorry for the damage and upset that I caused to society. I am also embarrassed by my foolish and troubled past. But it is the past. It’s now 2011 and I am approaching 50. There is a strong possibility that I will be made redundant in the next few months and I have started to look for work. I am amazed at the number backroom jobs that require CRB checks (and virtually no contact with children or vulnerable adults). If we have reached the stage in which we think that the IT guy at a children’s charity should be comprehensively vetted, we may as well vet every adult who lives or works near children or perhaps walks past them in the street or at the supermarket. That is to say, we may as well vet every single person in the country. In terms of employment, most of the public sector and its satellite bodies are now off-limits to me. Roughly, half of the positions that I could apply for, require an enhanced CRB check (which means that my record will be revealed to a potential employer) and so I do not apply because I know that, particularly at the recruitment stage, employers are risk averse and discriminate against candidates with a criminal record as a matter of course, despite CRB guidelines. To them it’s really a no-brainer. I also know that some employers obtain checks unlawfully and that the CRB turns a blind eye. In an effort to beat potential unemployment and improve my chances, I thought I’d enrol for a course to teach a foreign language to adults, as I am bilingual. To my dismay, when the course-guide came through, it mentioned a requirement for an enhanced CRB disclosure: “to ensure that you have no criminal record which might affect placing you as a teacher where you might potentially be working with ‘vulnerable adults’ …You will need to arrange this CRB check yourself, and the cost may be between £30 – £50”. The title of the course is: *Certificate in Language Teaching to Adults* but, presumably because the practical element of it will take place in an Adult Education Institute (AEI) class that may or *may not* include vulnerable adults, I would need to provide a CRB disclosure. My intention was to teach privately and not in an AEI class, but that makes no difference. Needless to say, I did not apply for the course! I have also been unable to do voluntary work as enhanced CRB checks are now the norm. It looks as if the 25 years that have passed since my unfortunate criminal behaviour count for nothing. Yet, during these 25 years I have been a law abiding subject; I have gained an upper second degree from a good university, I’ve held reasonably well paid jobs and I bought a house with my partner. What has happened to the concept of paying ones’ debts to society? I have been punished by the judicial system as necessary 25 years ago. My criminal record is spent. What’s happened to my right to work in whichever sector I choose without having to disclose *non relevant details* of my past to an employer? What’s happening to the concept of rehabilitation? Extensive CRB checks have made a mockery of the Rehabilitation of Offenders Act 1974. I hope that the Coalition Government will be able drastically to scale back on the sectors and roles that require enhanced CRB checks or to find ways to make disclosure relevant and keep spent records truly spent. Thank you for reading this.

· Yes I agree with all of the comments above. I am a single parent and I stupidly broke the law when I was 23-24. I am now 39 and live in Scotland. My mother was an alcoholic and abusive whilst growing up and I stupidly lost my temper with her after years of abuse from her and got charged for minor assault and fined £60. I then got involved with wrong boyfriend and caught shoplifting with him and fined £200. This was 15 years ago. I have since then turned my life around. I get on very well with my mum now and she and I went to counselling for years. She has a good job in criminal justice and would you believe she feels awful about what happened back then and knows full well that this episode has blighted my life for good. I have Diplomas and other qualifications on social Care and I am finding it very hard to find a job within this climate as soon as I declare my SPENT convictions I find the tone of an interview changes and I am refused work. I am not trained to do anything else. Interestingly enough my local college did not refuse me entry and completing my courses despite these minor convictions however, finding a job has been a different story. My son is 13 and I am required to be actively seeking work under govt proposals and have to resort to receiving JSA at moment until someone gives me a chance to prove that I am capable, competent and extremely reliable not to mention can give service users plenty support and advice to help them in their lives yet I feel I am not able to do this and not allowed to pursue my chosen career possibly in social work as these are serious barriers to employment. extremely serious and at moment have got myself and my son living in serious poverty with no hope for future. The government seriously needs to take into account that spent should mean spent under ROA and therefore removed from police computer and CRB office to allow people like myself to live a honest life. surely by imposing these restrictions and barriers is causing crime and re offending? Why does an employer need to see a snapshot of my previous offending behaviour? why do they need to know I shoplifted when I was 23? Why do I need to keep going over the pain of an incident and drag up my past between me and my mum? what relevance does is it have on my possible employment with say, homeless people? dont make any sense. why would someone go out their way to volunteer for years like I did at my citizens advice bureau, local community and then go to college, university or other training and then come out qualified and try get employment? I would have thought it was to help others and give something to the society the govt is banging on about and become self sufficient and not rely on benefits. I am now currently so depressed I dont know what to do. Most jobs want standard or enhanced disclosure. but when local authorities, voluntary orgs and charities or agencies dont want to touch you with a barge pole because of old, minor and long spent convictions in case something happens and they are accountable etc etc, I stand no chance at all. I can understand very well with police keeping records of convictions such as mine. I happen to think that is fair. I wont be breaking the law again personally myself..but, can see relevance for crime fighting purposes. After all we all need protected. I am 10k in debt with student loans and would like opportunity to pay this back but, how can I do this when I got serious barrier in front of me? Surely I am costing tax payer a fortune! Im on benefit AGAIN. I dont want to be on benefit…I WANT TO WORK PLEASE! If govt dont change this and make spent mean spent after the set periods and then remove minor convictions from disclosure certificates and disclosure forms in Scotland we are doomed to benefits, hopelessness and destitution. PLEASE CHANGE IT…ITS NOT FAIR AND BREACH OF HUMAN RIGHTS.
· I spent 6 months on a small jail sentence and havent work now for nearly 10 years as a consequence of having to disclose my sentence thankfully the conviction is spent next year and my life can continue!! If the government did keep the old disclosure act they should compensate people by providing a weekly wage that covers lost earnings as a result of disclosure. I wonder what the possibilities of suing the government under those conditions for loss of earnings using the Human Rights Acts. ?

· Further more Britain pay large fines every year to the European Courts for breaking the Human Rights for freedom plus others its high time we conformed. Stop spending our taxes unnecassarily.

· I have to agree with you also. I was thinking about this. Considering I am a single parent and have had umpteen barriers in front of me. Lack of childcare and when the Tax Credit system came into being initially was not sufficient enough to allow mothers like myself to work. Now that I AM trained have had my tuition fees paid by tax payer and after leaving college last july am back on dole AGAIN I was trying to work out costs in long run LAST 12 years from taxpayer. It runs into thousands! Apart from the fact it really makes me feel awful and they are quick to label us workshy etc then how can we go to work if this further and very serious barrier is in front of us? We should be able to take government to court over human rights breaches (right to work and right to live outwith poverty etc) not to mention the other side to the argument from taxpayer the thousands being wasted to allow US ex offenders to exist on benefits! Its crazy! No ex offender org can help ME as I am not drug user, alcoholic or illiterate…far from it..I have many qualifications and letters after my name and just as educated as they are in government. Ive done loads of voluntary work so sending me back out to do MORE voluntary work is only costing taxpayer MORE money.. COME ON GOVERNMENT..WE HAVE DONE EVERYTHING WE CAN TO GET BACK TO WORK….I am not barred from working with vulnerable groups so why you showing my minor and VERY spent convictions to prospective employers? legal advice maybe way to go on this. human rights lawyer. If we can get enough of us to do it it may be possible.

· The inclusion of soft information in CRB checks is an infringement of human rights. In addition, the inclusion of cautions on a CRB lead to employers refusing employment to individuals who pose no additional danger to vulnerable people. The CRB system is inflexible and encourages prejudice rather then protecting children.

· People from abroad cannot be CRB checked as more civilised countries don’t label their people criminals forever. The CRB will disclose nothing about those from abroad yet our own people who have not reoffended and who have worked hard for qualifications are not employed because the CRB is able to get every bit of information from the PNC. Employers do not need to know everything about their employees. I do not think it’s right anyway to give such responsibility to an employer-the last government in effect gave them the powers of a Judge as if in a court of law. How many times does an offender have to be punished for their crime especially a minor offence, especially when they were under 18 when they committed it? How can it be right to label this person a criminal for the rest of their life and preclude them from decent well paid employment. HOW CAN THIS BE RIGHT? Yet people from abroad who may be criminals are employed without the need to disclose anything because there’s no way an employer would know. GIVE OUR PEOPLE BACK THEIR BASIC HUMAN RIGHTS. Give them the chance to work in their trained profession. Delete minor offences, reprimands and warnings of those who have not reoffended or at least do not disclose on a standard or enhanced CRB.

· Some controversial ways in creating a “Big Society” by improving the ROA 74. 1. a) Spent convictions should mean “spent” therefore remove from PNC after set periods for the offence and do not disclose to employer on CRB certs.
b) Halve the rehabilitation time for sentences between 0-2 and half years
c) Remove “soft” intelligence and allowing police to disclose “Non” conviction info on CRB certs.
2. Ban those with sexual offences from working with vulnerable groups but allow them after rehabilitated periods to gain employment without having to disclose after these periods have ended. All of the above would remove discrimination and allow for individuals to gain employment, not be reliant on benefits and the state. It would drastically improve social mobility and reduce social problems. All the above can be achieved with guidance, support and encouragement from active agencies, government and their workers. Controversial or what?

· For those of you that havent already you need to take a look at the http://publicreadingstage.cabinetoffice.gov.uk/79-enhanced-criminal-record-certificates-additional-safeguards
· Omit all information at the Chief Officers discretion going to the registered bodies it is non conviction information (no conviction). This should not be the basis for employers to use as part of the recruitment process. non conviction information is hearsay, gossip, rumour or allegation, this should not be part of the process when they have not been tried in a court of law and been found guilty of a conviction. The government formed this part of the legislation in a response to the Soham murders. Even if this had been in place at the time of the murders it would not of prevented Ian Huntley mudering these children, he had access to them through his partner Maxine. It did not prevent the abuse of Victoria Climbie who was abuse by her Aunt and partner it was the services that mishandled the case. It also did not prevent the abuse at the hands of Vanessa George she had a clear CRB. Criminal record disclosure should be exactly that and should only be disclosed to the employers if it is identified that the conviction will affect their ability to carry out the duties or deemed as a high risk to children or vulnerable adults. This is not about protecting the vulnerable or children it is all about protecting the employers and the government making big money.

· My daughter has just received the biggest knock back of her life because of a CRB check. The sad thing is she still thinks she will gain employment. She hasn’t read all the cases i have read that prove the rehabilitation of offenders act is now defunct. She was 14 and 15 when she committed her offences she is now 23. We were mislead by the police being told they would be spent by the time she was 18. That just is not the case now. The law as it stands is hugely unjust. Why do we persist in criminalizing our children? I think any cautions warnings reprimands what ever they choose to call them at the time should be wiped by the time a child reaches 18 or given 2 years to not re offend if they are near to that age. There must be a hidden mass of young people who have these blights on their past. They will not gain any meaningful employment and will be a burden to the state and may become bitter. This could lead to a huge underclass. we haven’t yet felt the full brunt of this as more and more people loose jobs because of the economic climate many more will find they have to have CRB checks. Most employers are asking for them with no justification and are unbelievably getting away with it.
This was such a retrograde step. No one is immune from making mistakes including the police and politicians.
1. Reinstate ROA fully
2. Wipe juvenile crime from young peoples records at least for employment purposes.
3. Get rid of enhanced CRB. Soft information is far too subjective why should employers be judge and jury.
Because of Ian Huntley thousands of people can’t get a job. something seriously wrong here.

· http://www.crbforums.com maybe able to help you.

· I would also suggest going to Nacro’s site http://www.changetherecord.org and phoning their helpline if you have not done so already. Their advisers are experts on CRB matters and have helped many individuals overcome the barriers to employment. Best of luck to your daughter.

· I am in agreement with a great many of the comments already published, that a caution should be just that – a caution. I too have no problem with the police retaining infomation of previous offences but to disclose those offences no matter how minor and how old has to be seen as an infringment on human rights. So often ‘crimes’ are the result of circumstances beyond a persons control and to punish them indefinately for this is not just wrong but imoral. Of course there has to be a system safeguarding children and vulnerable adults but it should not come at the expense of peoples liberty. There has to be some distinction made between offences, with the honest mistakes not being classed alongside the concious decisions of real criminals who chose to defy societies rules.
· I recieved a ‘police caution’ in 2006. I did not even know i had the police caution until after 3 years in 2009. Can you imagine how i felt? I applied confidently, not knowning that the ‘police caution’ was there. You can imagine the embaressment i felt and of course they told me to leave. I lost an opportunity to appeal for a situation that i never new exsisted.  The police cautions are given ‘unlawfully”. Firstly, has anyone been given a leaflet called ‘what police cautions mean? to read before?or after you are given one? Of, course not, thats because they dont exsist. Police cautions are dangerous. They destroy peoples lives. The government needs to seriously take this into consideration. When you have a police caution its like you are discriminated against. How can a police caution be allowed to stay on a persons file for 100 years? Its an open prison. Every job you apply for ‘you are judged’. Where is the justice in that?  Also why is it that everybody has a different opinion of what a police caution is? I’ll tell you why? Because the law is not clear on this issue. You only have to google ‘police cations’ and every one has a different view.  Please lets put an end to all this. Yes i understand. If you do the crime you do the time. But, must the stigma of the crime follow the individual for the rest of their lives? And what about our children? Yes, our beautiful children. Why would anyone want to hinder their futures before they have even started? Because, thats what police cautions do? Everybody deserves a chance to turn over a new leaf. This beautiful country was built on Christian principals.  What happened to ‘love thy neighbour’?
What happened to forgiveness? Lets not build a society based on bitterness and anger and revenge! Our children are watching us. When we correct our children, we correct them with love and acceptance. Therefore, let us do the same with each other. Let us stop condeming people for the rest of their lives, especially when they have already paid. They do not have to be disclosed to employers after 5 years, 10 years. Especially if the person does no re offend. If its deleted after 100 years. What good will it be for me after 130 years? Who will want to employ me then?

· might i also add. After the crb was conducted. The contents were discussed with the head and my line manager. Is this allowed? I would have thought that HR are very qualified to make decisions forthemsleves. Bu, judging from the above. I was wrong.

· I would like to state that all the comments I have made under s.79 are applicable to s.78 and s.77. I have tried posting them under s.77 and s78 for consideration but for some reason they are not making it through the moderation stage. I believe I have made valuable contribution to the reading stage. My comments are echoed by thousands. Please consider seriously when reviewing.  Thank you.

· Based on reading people’s experiences: those who have spent convictions, cautions, reprimands and warnings and have a minor offence and not reoffended and no repeat offences or who have had a false allegation made against them-these hundreds upon hundreds (thousands?) of people have in reality been BARRED from working with children and vulnerable people or in ANY job that requires a standard or enhanced CRB check. Though, it’s not called ‘barred’, instead they call it ‘CRB disclosure’. What happened to Human Rights and to be free from discrimination and a right to a private life?  Why is rehabilitation not allowed in this country (it isn’t in practice)? If they’re not dangerous enough(a high risk) to go on the barred list because their offence was not a sex offence and it was minor and the warning/conviction is spent-basically they are not repeat offenders, dangerous or any threat to anyone/anything- then there is no justification at all for disclosing the information on a standard or enhanced CRB certificate after an appropriate number of years. Only unspent offences should show on a standard/enhanced CRB certificate and those on the barred list. Nothing else. The police will still have their records but for their eyes only. At the moment any job can be worded to need a standard or enhanced CRB check-there’s no escape from the bar of CRB. Employers do not need to know about spent convictions/reprimands/warnings, it’s none of their business and what purpose would it serve other than to negatively judge and then bar that person from the job for no justifiable reason other than there was a disclosure (of a minor, spent offence)?  After a CRB check
Dear prospective employer, don’t bar me from the job..but it’s spent. I made a mistake many years ago…it’s minor, never to be repeated. I’ve worked hard to study and qualify and prove I’m a decent human being. Don’t bar me. Employ me. We’re not in court, I’m not on trial, you’re not a qualified judge in a court of law. If I was the right person for the job before the CRB disclosure, I’m still the right person for the job. I’m not on the barred list and my conviction/caution/reprimand/warning is spent. At the police station some years before:
‘Admit your guilt, accept the caution/reprimand/warning and that will be the end of it. It’s not a conviction, you won’t have a criminal record, you will have a police record for police eyes only and after 5 years or when you’re 18 it will be deleted from the police records. Well done you’ve accepted the caution/reprimand/warning.’  What should be said to first time offenders of a minor offence:
‘By the way, makes no difference if you never offend again and that your offence was minor, you’ll never be able to find decent employment. It’s a lifelong punishment. You’re exluded from employment. Don’t bother to do A Levels or go to University if they accept you that is after your CRB disclosure. No one will employ you in any job that you are CRB checked for but you still have to explain away what you should be able to keep private. Didn’t we say? For your minor offence that you didn’t need to go to court for because it wasn’t serious enough and/or you’re under 18, that warning/reprimand ,caution you accepted will prevent you from getting a job in teaching, finance, law, medicine … the list is endless, actually even sweeping up in a supermarket. You see in this country we don’t believe in rehabilitation, forgiveness and fresh starts (did once when we were more civililsed) er unless you’re an MP who made a mistake(!) with their over claiming on their expenses, we forgive them. It’s the dole and dependency for the rest of your life living off the taxpayers.’  Correct the injustices of CRB disclosures, put an end now to disclosing spent offences/cautions/reprimands and final warnings on any CRB checks.

· I thought ‘spent’ was ‘past tense’. But, the reality is, it is a future ‘tense’. Because since i got a police cation i can not get a job!  After 99 years it will be removed. Are you serious? In the mean time what do you expect me to do with my life? I know, you MUST want me to go BACK to prison. Because, prison is the only place that will accept my caution. Because you dont want me living out here working with everybody else! Then, when i get to court you are going to ask me, what made you do this? Hopefully now the government will know why people re-offend? Because you wont give them a chance to have a fresh start! Enjoy your Champagne, while my children are going without vegetables, as i have no job to feed them well.

· The proposed legislation must be amended to remove “insufficient evidence” cases from eCRB checks. Why? because anyone can ruin anyone’s job prospects (and therefore lives) by making a false allegation. Recent history is resplendant with examples: A teacher is falsely accused by a pupil of some wrong-doing. The teacher is arrested, questioned for 30 minutes and released – The police close the case, satisfied he is innocent as there is no evidence (because there was no crime) and no corroboration. That fact shows up on an enhanced CRB for life. Future employers take one look at that and assume “paedohpile got away with it” and the application goes promptly in the bin. In other words you are NOT innocent until proven guilty – you are guilty on the say-so of ANYONE, with no opportunity to contest it. To anyone reading this – it could happen to you. And we wonder why we have a shortage of quality teachers/nurses/carers and why we employ so many from abroad, where their CRB checks are less draconian (or nonexistent)


	
	78. Minimum age for applicants for certificated or to be registered (6 comments)

	
	· I run an umbrella service for CRB checks. I ran a nursing home for 17 years ad domiciliary care for 12 years.
The peak age of offending is 15 in girls and 18 in males.
Exclusion of half of all offences from the checks made is a step too far. It will place vulnerable people at too high a risk and compromise the position of care providers. It should be reviewed back to a sensible level.

· Whilst I understand that there is a need to safeguard vulnerable persons, I would counter that there are many persons who have either been cautioned or convicted or unrelated/minor offences as a child which are still held against them in perpetuity when faced with an enhanced crb check. Whilst not an expert on other systems, I do believe there are other countries which have systems in place to seal juvenile conviction records to all but the courts once adulthood is reached. I understand that those convicted of, as an example, serious sexual offences as a minor should have those available to be considered when attempting to seek employment, however is it a proportionate or appropriate response that for instance, a child of thirteen or fourteen who is convicted of a minor offence such as shoplifting or vandalism and does not fall foul of the law since then, find that the system of disclosure hinders their chances of employment in a profession such as nursing or teaching?

· This amendment does not seek to stop convictions arising from offences committed before the age of 16 being displayed on a CRB check; the effect of this amendment would be that you have to be at least 16 to apply for a CRB check and at least 18 to countersign CRB applications.

· Accepting the narrow point, the broader issue is the withdrawal of protection of vulnerable people from theft and other offences by young people. The proposed change leaves them and regulated care providers at significantly increased risk. Perhaps care providers will just stop employing young people where they cannot safely do so. An FOI request to the CRB is in process, so the scale of the difficulty will perhaps be apparent in due course.
· A disgraceful comment. Do you think that all young people who commit a minor offence will automatically become repeat offenders and will always be a threat? People go wrong, young people in particular, does that make them lifelong criminals? Of course it doesn’t (the state has with these ridiculous CRB checks). For goodness sake try and see the bigger picture and the fact that people like you are the ones who can ruin lives with your misplaced obsession on how children and vulnerable adults can best be protected.
· I have to agree with the last comment on this thread. we have to ask ourselves what kind of society we are at the moment. it seems that we are a very unforgiving one. If our young people or children are cautioned or convicted of a minor offence then it should theoretically be wiped from their records when turned 18. If we takeinto account various psychologists Freud, Bowlby, Carl Rogers et al we can see that according to them and in social care/social work practice it is often seen that teenagers particularly tend to rebel and then grow out of it. Its fair comment that certain incidences can and do go too far which would require further and more lengthy rehabilitation periods with the help and support from the authorities etc to ensure public safety and protection. You could even argue that such YP could be classed and are in many respects Vulnerable Adults..working with this group would entail tailored support in housing, training and work as well as equipping these youngster with the life skills and resilience to cope with life’s knocks. If you work within the field of providing support to YP on this capacity then how can that be achieved if there is widespread fear, condemnation and panic about employing a YP within Care? If employers such as Dr Fairbairn above are discriminating against these YP then what hope do we have for a fairer society? A lot of these YP tend to understand early on in their lives due to childhood traumas, familial breakdowns, abuse and neglect what it is like to not be cared for. most on this level want to care for others. Most I would argue would be and are in places excellent role models to younger children as they can share their experiences and teach through their mistakes. We are living in appalling society where a barrier is placed between young and old people. how can we break down this barrier is employers such as yourself are not willing to take a “risk” and employ even with a minor discrepancy on their record. ALL people no matter what age and with the proper training, support, supervision within the care sector know that if they are found to abuse a client they are sacked. They also are aware that this mean that they are “barred” from work with vulnerable groups probably for life. We all know codes of practice for ourselves as workers and the responsibilities of employment agencies or orgs in ensuring risk assessments are undertaken, and clients rights are respected on every level. If a YP is barred for a discrepancy in their childhood by you as an employer then its fair to say that we are all barred for life in our older adulthood. This is why hundreds of thousands of individuals are barred from working ANYwhere for life it seems. You do not have the role of judge and juror. That role is fundamentally not assigned to you. that is the role of the courts. That task has already been undertaken and the penalty or reprimand already given. As a result Dr Fairbairn there are hundreds of thousands if not millions of people FORCED to claim benefits as a result of the persistent discrimination of ex offenders and even more disgustingly those with mere cautions or who have had a malicious allegation made against them. We have a million YP on benefits at the moment. because cautions and convictions are given more readily these days how many more YP will we have on the dole in say 5 years? How many of these YP do you think may have a minor criminal record? At what stage do employers stop discriminating and start trusting again?


	
	79. Enhanced criminal record certificates: additional safeguards (47 comments)

	
	· The reforms for enhanced checks do not go far enough. Nobody should be punished based upon speculation, rumour or gossip, even if such speculation comes from the police. In particular, if someone has been tried in court and acquitted, no mention should be made of any matter relating to the trial.

· People who have been arrested but not charged eg.due to malicious allegations whose cases are subsequently marked “No further action” by police should not have this information included in the enhanced certificate. This reform needs to take this into account.

· I agree with your comment and if the police force/s with that information do a proper review of the entire information then they should not disclose any information where there is a clear doubt as to the identity of the offender/s.
· The review has still missed the point in respect of cautions and minor offences. A caution is NOT a statutory conviction. It is an informal penalty issued by an informal body, the police. As such there are no guarantees that the recipient of the caution received legal advice, that procedures were properly followed and thus that any ‘admissions of guilt’ were received after adhering to strict procedures. The only way to ensure that the correct conviction is achieved is to allow that person to have their day in court, defending themselves in front of a qualified judge and jury. Only then, if found guilty, do they have a statutory conviction which should be disclosed. There are too many cases where people ‘accepted’ cautions because they were denied legal advice/assistance, because they were cajolled into doing so by the arresting police officer. If their cases had gone to court, there are many who would be found innocent. It is very WRONG to include non-conviction data in CRB checks and that inlcudes cautions. Sunita Mason’s proposals illustrate that a little information is a dangerous thing as they appear to be based on her own subjective and discriminatory prejudices. For instance, she deems a person with more than one caution to be more dubious than someone with only one, she deems someone with a caution for assault to be more dubious than someone with a caution for theft or drug offences and deems an adult with a caution to be more dubious than a juvenile with several warnings/reprimands. This is all very wrong. No one knows the circumstances behind each penalty yet they are encouraged to make snap-decisions about that person’s character which may be totally incorrect. Most people who ‘accepted’ cautions did so for many reasons but many of them are decent, honest, law-abiding people who co-operated fully with the police, to their own cost. Victims of repeated domestic violence have cautions for assault because their violent partners made false allegations against them. Yes, crimes like DV shouldn’t be dealt with by way of a caution but they were for several years and now victims traumatised by the event are now being traumatised over and over again. Do you think they really can concentrate on an interview (if they get that far) when they have to explain the most traumatic events in their lives to a prospective employer? No! The simple fact is that in the eyes of the law, the strict STATUTORY law, these people are INNOCENT. If the goal posts are going to be moved and the meaning of a caution is going to be changed, then every person with a caution should be allowed to reopen their case and have their day in court as the effect on their lives is just as damaging as if they had received a statutory conviction. It is against our human rights for private NON-CONVICTION data to be included in CRB checks, plain and simple and it is very WRONG to allow prospective employers (Joe Bloggs and not a qualified lawyer or barrister) to sit as judge and jury based on a one-liner in a CRB check. The last government was at fault for bringing cautions into the ROA 74, deeming recipients to be ‘rehabilitated ex-offenders’, this coallition government will still be at fault if it continues to allow cautions to be included in CRB checks and confidentiality regarding our past to be breached. If Sunita Mason can be discriminatory in her proposals, then how can we trust future employers to be fair? We cannot. The only way we can ensure someone is given a fair interview is to omit ALL NON-CONVICTION data from CRB checks including cautions and instead look to overhaul the current policing system so that the burden is taken off the police to secure a penalty and instead they either let-go or charge and the person goes to court. This system works effectively in Canada so why not here? Let’s stop trampling on people’s human rights and give people back their lives. There are too many good people with huge amounts of experience and qualifications, professionals, wasting away on anti-depressants (a burden on the state) because they are unable to continue with their careers and fulfil their aspirations. The proposals in the review are baby-steps to where we need to be. Please ensure the review progresses to where we need to be to restore our freedom.

· Well said Scruples there are far too many innocent people with non convictions unable to work due to allegations, hearsay, rumour and gossip.
People with information disclosed at the Chief Officers discretion have noway of challenging the information, when you request the information you are informed that you are not entitled to it because you was not charged with an offence where is the justice?
Judges are protecting the police from being challenged the recent Desmond case clearly shows this and the Secretary of state encourages the police to disclose if they think that in their opinion it may be true, this is one persons opinion not even a person that has interviewed the alledged suspect, do you beleive that changing it from an opinion to whether they beleive it or not will change the outcome? I very much doubt it. It is a total disgrace where is the balance of common sense that everyone is talking about?
Lets not forget operation ore the police got it wrong and it cost a lot of lives and this is exactly what is happening to people being made to feel like criminals when they are innocent because of the CRB & vetting & barring scheme.
A criminal disclosure should be exactly that based on evidence that has been tried and tested in a court of law.
Where the Crown Prosecution (Crown Lawyers)apply their tests on evidence and public interest and do not go onto prosecute and state No Further Action why is it then that an individual of the police can disclose and ruin peoples lives?
Mr Cameron talks about the big society, a big joke that is what it is ordinary innocent folk can not contribute to society because of this legislation.

· I am also now dependant on the state and claiming for the first time in my life and I hate it but due to my 26 year record no longer being spent I have no choice. I cannot do the job I used to do despite the fact that I actually held the position for 12 years and did course after course to advance.
We find out that sex offenders now have rights to appeal!- where are our rights?
Until very old records are spent (as they were before) then we are going no where and this Governments job seekers bill will continue to go up by the day. The CRB checks affect over one third of the white working population so they have to support us until we die and this is disgusting in a time of recession. To say it will take 18 months to implement is also a joke!!! A BIg Society on the dole. Well done to all of you.

· Reprimands and Final warnings should not be allowed to appear on a CRB after 5 years if the young person has not reoffended and it is not a sex offence. The offence was not serious enough to go to court so it should not be deemed serious enough to be placed on a CRB disclosure (standard/enhanced) and to then have to endure a moral judgement from a prospective employer. Let’s also be realistic, employers will not employ someone with a record on the CRB if they have to choose between someone who has a clear CRB. Employers don’t like the responsibility of employing someone with a disclosure on a CRB. Also as an interim please reinstate ‘stepping down’. Before Oct 2009 minor offences were ‘stepped down’ which was better than nothing. Everything is disclosed on a CRB including those with reprimands/final warnings which are NOT convictions, they have a lifelong criminal record and very little prospect of securing a good professional job because they will be discriminated against.  There really is no chance of rehabilitation in this ‘civilised’ country of ours at the moment is there? It’s disgusting that young people/children who commit a minor offence and once would have got a good telling off are now seen as criminals forever.

· Personally could not agree more with the comment left by scruples above. I wish to include my own personal circumstances to highlight this injustice. I am 24 years old and I received a police caution for possession of cannabis over 1 year ago. I have admit that it was stupid of me to get caught in the first place and therefore accepted the caution and since then have attempted to move on with my life. This was the first time I had ever been in any form of trouble with the police. Getting arrested was a traumatic and humiliating experience for me so I learned my lesson. I don’t even smoke anymore. My upbringing was not the greatest. My parents divorced from a young age and I grew up with an older brother who was frequently in trouble with the law and went into foster care. My father has been unemployed for the duration of my whole life, living off state benefits. I frequently moved about when I was younger and grew up in one of the most deprived areas in my home city of Edinburgh. I could have gone down two paths. I could have led a permanent life of unemployment, crime and drug abuse like the majority of people in my area (and indeed my own family). Or I could have studied hard at school, gone to University and aspired to achieve a professional job in the future to break the cycle of poverty. I chose the latter. I am currently in my last year of a Mathematics and Statistics degree and I am currently on course to graduate with a 2.1 or 1st in June of this year. Having previously taken up a civil service work placement a couple of years ago, I am confident in my own abilities. I have been applying hard for graduate jobs in a variety of financial, civil service and statistical related roles. Despite the current economic climate and rising competition for graduate jobs I have been to a couple of interviews. I have been required to disclose this caution in those interviews. Even although it was a first time offense and I reiterated that I had moved on from it (after advice from NACRO), the tone of the interview changed. I find it no coincidence that I was subsequently not chosen for graduate employment. Although guidelines put in place to prevent employers discriminating on the grounds of a criminal record, I have experienced judgement first hand in interviews. Previous studies carried out and indeed recently raised in the House of Lords have shown that over a third of employers would not hire anyone with a criminal record, even if they were only cautioned and have never been convicted of an offense. I expect the majority of those employers are professional organisations similar to the ones I am applying for. Although in no way do I now condone drug use, the government needs to realise the scale of which cannabis use exists among students. Indeed even our current Prime Minister was caught using cannabis as a schoolboy at Eton. How would he feel if at that time he received a caution/reprimand and had to face such barriers that exist today? Having grown up in poverty stricken surroundings and seen a lot of crime first hand that those in parliament have not, I appreciate the efforts that are being made by the current coalition government to help ex-offenders back into employment. However, this should not exclude ex-offenders without convictions who have made one mistake in the past and are therefore deemed permanently inadequate to take up professional employment. In the current economic and social climate for graduates it is difficult enough for graduates seeking employment in highly competitive industries, and this extra burden makes it nearly impossible. Unless Criminal Records checks are changed so that police cautions do not have to be disclosed to those professions excluded from the Rehabilitaion of Offenders Act 1974, then I will suffer more employment discrimination which I have no influence over and consequently the expertise and skills I acquired at University will go to waste. It personally disheartens me that current practices exist that will allow employers to focus on my past mistakes rather than realise my potential. This caution is going to have a severe impact on my life if I have to keep continuously disclosing it for careers I want to get into. Unless the law is changed so that minor first time offences are not disclosed to employers in certain professional roles, then I (and potentially thousands of others who have faced scenarios similar to mine) will be faced with another huge barrier to add to the many I had to battle past from a young age.

· Grant, I was both delighted and disheartened to read your post. I too am from Edinburgh and have been brought up in a town which was full of crime and drugs. To a certain extent, still is. First of all congratulations with getting this far with your degree. Its great to hear another person from a relatively similar background as mine do exceptionally well. I am very sorry to hear that you received a caution for a very minor offence. I have studied for years myself and I am a single parent. I am 39 and broke the law when I was 24. I was convicted for a minor assault at the district court ( a disagreement between myself and my mother, my mother was alcoholic and violent all my childhood) and a shoplifting offence to which I received a fine at the sheriff court some 6mths later. I am a trained social care worker and have studied Social Policy with the OU. I did years of volunteering since my offences and am finding it disturbingly difficult to get employed because of my old and minor convictions. Jobs are few and far between in Edinburgh as you probably know and I suspect when I disclose my convictions I am being sifted to the bottom of the pile. I have already been turned away from 2 agencies for employment as they do not seem to understand that these convictions are spent and how to interpret them for severity. I contacted Apex for help on this and they told me to put these convictions in a letter in a separate unmarked envelope only to be opened if selected for interview. I have to admit that I have lost all my confidence in applying for jobs and am in a real quandary as I have to be actively seeking work. under ROA 74 as you will know minor convictions and reprimands are spent after 5 years. my misdemeanors are spent in eyes of the law. Recently after an interview and told i could not get employment despite my qualifications feeling disheartened and angered I took the liberty of e-mailing our friends the SNP and Kenny Mackaskill explaining my situation and asking what their intentions were to help ex-offenders get back to work. I received notification from his office and that they were looking into this. Recently I also found out that Apex and SACRO are losing funding and will be closing offices. Therefore this prevents ex offenders from gaining employment. As you say it is harsh when interviewed and the tone of the interview changes when disclosing past minor discrepancies. Also I feel if you live in a certain post code or have a family member who has broken the law, or a very old previous police record your are twice as likely to be charged or cautioned by police. Spent should mean spent, in my case after 5 years whereby my record should be stepped down after such period has ended and in your case,either not noted as a conviction and according to the ROA 74 spent immediately. Things do need to change with the recording of offences. if the coalition government is serious about getting all people back to work then these barriers need to be removed. these are exceptionally serious barriers to employment/ I am a single parent my child is 13 and i do not know what kind of work I can do in order to sustain his upbringing. I am exceptionally worried about the future. I am also 10k in student debts and I feel am not going to be able to pay back as yet. I daresay you must be terrified for your own future and have huge student debts also. its a terrible setback being penalized for something minor and stupid as a young person. if you have repaid your debt back to society, learned a lesson there is no feasible reason why this should mean that we should be tagged for the rest of our lives because it reduces us to living in extreme poverty with no prospects and hope for the future. all the best.

· I am so disappointed with the recent ‘review’ of the CRB / VBS that it brings me to tears. As has been mentioned above, there are many people in the country who simply cannot gain employment because of NFA or false allegations appear on their CRBs. All this in a country where employers apply for CRB checks on their staff because they ‘think they have to’. I understand that under the revised plans, only certain positions will be liable for a CRB check and it will be an offence for an employer to apply for a check on a person whose position is not regulated. However, this is going to take 18 months to come into effect so until then, employers can check whoever they want for whatever position! Even when the legislation does change, as yet there’s no list of positions that will require CRB checks, or exactly what will be considered Regulated Activity. The fact is, if there was enough evidence in a particular case to get a conviction, then the accused – or ‘Victim’ as far as I’m concerned’ would have been charged, tried and convicted. If the CPS advise the police that no further action can be taken, then there obviously isn’t enough evidence to charge this person – yet the details of the case will appear on an enhanced CRB check. If the person is tried in a court, and found innocent by a jury, the details of the case will still appear on an enhanced CRB check. The first thing we always hear when the CRB / ISA / VBS is brought up is the Soham Murders. This was a terrible thing to have happened, and nobody could ever condone what Ian Huntley did. However, if that situation was to occur now, those poor little girls would still have the same fate. Ian Huntley wasn’t working in the school that the girls attended so, despite the fact that his previous criminal record would prevent him from working in a school, he could just as easily do what he did. The girls attended the school where his partner worked – are we now to check all partners of everyone who works in a school? Ridiculous. As I said, I am not condoning what he did in the slightest, but one must recognize that the resulting legislation would have made no difference if it had been in place at the time! At a time when we are trying to get people off of benefits and back to work, the way that innocent people are treated is a crime in itself. So many people have lost earnings, friends, family and their whole life because of a police officer who thought they had a case when there was no evidence. Yet that police officer is in employment, earning a good wage, while these innocent people are pushed from employment by false allegations, rumour and so called ‘soft intelligence’. Cautions are another area, and again have no place on a CRB check. I was actually bribed by a police officer to take a caution as “it would be like a slap on the wrist, and you can go on living your life”, to paraphrase the officer. I didn’t take him up on his offer, and I was constantly threatened and blackmailed into either accepting a caution or confessing. So you cannot even really count a confession as the truth when there are police officers out there blackmailing and threatening you to confess – threatening to arrest your whole family, to ‘put them through what you’re going through right now – how would you feel knowing that you did that to them’. It’s disgusting. In the end I actually made the point in a recorded interview that I didn’t appreciate the officer’s attempts to threaten, blackmail and talk to me ‘off the record’. I hasten to add that having since received the transcriptions of the interviews, this conversation simply appears as ‘Unrelated Matters were discussed’. Yes, I could make a complaint to the Independent Police Complaints Commission – but what’s the point? It’s made up of ex-cops and they will just protect the police. Changing the wording on a CRB check (ie from ‘In the Chief Police Officer’s opinion’ to ‘reasonably believes to be’) is laughable – this makes no difference to the way that the officers will disclose information. It’s a poor excuse for a ‘review’ and I really was expecting more from the results. Disappointment is an understatement – so many people are suicidal about situations such as these, and ‘those who can’ simply go right ahead and ruin innocent people’s lives with that little box on the end of an ECRB.

· if you have no convictions or cautions, you should have a clear ECRB. It is disgusting that you are guilty by hearsay. Sadly, after many years working in the criminal justice field (MOJ), I realise that a police officer with a grudge can ruin lives without any proof or even questioning, charging or asking for a statement. Don’t forget that the soham murders would not have been prevented by the thorough vetting of Ian Huntley because his contact with them came through his girlfriend who was a teaching assistant. He could have been a factory worker or unemployed and he would have still come into contact with them. Also what about the Little Teds nursery worker, she had a clear ECRB until she committed those heinous crimes. What do we do with that…Innocent until proven guilty, not with the enhanced criminal records check. Get rid of it.

· Only yesterday on the Jeremy Vine show (BBC Radio 2) a young man telephoned to discuss the recent news item about the burglar tied and frog-marched by his employer to the police station. His story was similar (upon being given a cheque from his employer dated a year previous (meaning he could not cash it), he placed the cheque in the till and took the equivalent amount in cash). The result was that he was arrested and cautioned for burglary. It was clear that he had absolutely no idea of the devastating effect this would have on his life. He told Jeremy that it was ok, the police told him it would disappear after 3 years. This young man wants to be a social worker. Jeremy questioned him and said “Are you sure you weren’t sold a line [by the police]“. He had no clue. The police haven’t a clue either. Many I speak to have no idea of the current situation wrt CRB checks and many still think the ‘step-down’ rules apply. These people often persuade those arrested to ‘accept’ cautions in any kind of manner (kind, aggressive, manipulative) and many officers deny people legal advice. There is one particular police forum where an ex-policeman has actually posted that it was standard practice at his station to deny arrested persons a lawyer and to strongly persuade a person to ‘accept’ a caution when there was little evidence upon which to charge them. In short, they preyed on the person’s ignorance of the law and flouted procedures to secure a penalty. Those decent, honest people like myself who end up in a situation where they have been arrested, co-operate because they have always respected the police and are petrified by the situation. In some instances, such as my own, I was relieved when the police arrived, as I thought I would be protected from my violent partner (someone who I later gathered has a history of violence but is from a well-connected family). I was absolutely devastated and traumatised when hauled in to a police cell because he had made a false allegation against me. I was neither interviewed nor given access to a lawyer but told that if I wanted to go home, I had to sign a piece of paper entitling the officer in charge to consider the consequences. The result was that a few weeks later I received a letter detailing a caution – something I had not expected at all (especially as I had submitted photographs of bruises not evident at the time of my arrest). My then partner, someone who repeatedly beat me, received a similar letter and also one from Victim Support (which I found pretty galling and he found amusing). I did not realise at the time but my employer had been notified by the police. In the months that followed (in which I was finally able to remove this man from my house and send him on his way back home) I found myself being marginalised in my position at work until I was eventually worked out – a senior, professional position with a highly regarded employer in a highly regarded industry. I fought against this (still not knowing the real reason for my treatment) until I had no option but to leave by which time I was being treated for stress by my GP. I have tried to return to work several times and have gone through several stages of interview even to the point of being flown abroad to meet various board members only for it to reach the point where the checks are done and then I am rejected. Over twenty years of dedication to my profession (from A levels, through to degree, through to numerous professional qualifications, advanced professional qualifications and continuous CPD) is now worth nothing.  I am unable to work in my profession here in my beloved country, I am unable to work in my profession abroad (as I once did) because of this. I no longer mix with my friends, peers or colleagues as I once did (there are only so many times that you can dodge the question of why you are not working when you were once climbing up the career ladder in leaps and bounds unless of course you breach your own confidentiality – a situation in which the government has unwittingly placed us). Worse, I can no longer visit family abroad and those members of my immediate family here in the UK who themselves hold senior positions in the same industry have distanced themselves from me – not because they don’t care but to safeguard their own position – we all live in a very small world and gossip breeds gossip. In short, Dan Ackroyd’s character in Trading Places has nothing on me. My life is over (and has been for the last six years), dreams of having a successful career and my own family have now passed. Instead I am serving a life-time prison sentence because I naiively became involved with a manipulative, violent man AND also because the law in this country is that INFORMAL penalties issued by an INFORMAL body, the police are disclosed in ECRB checks. In Sunita Mason’s review, whereby she discriminates between people with cautions, I am one of those who she would deem to be a threat yet I have never been a threat to anyone. I have never smoked, I don’t drink, I have never stolen anything, have never taken any drugs and never been violent to anyone. A bit of goody-two shoes swot at school, I have remained so in adulthood which is most probably why I was pretty naiive when it came to my violent ex. I have been let down by the British establishment, something which I was brought up to respect, fear and admire and it appears I’m not the only one. All of us who are taking the trouble to comment on this website, on the Your Freedom website, etc are decent people who wish to work, to be independent. None of us wish to be a burden on the state. Those of us who are unable to secure work because of the CRB checks, are through no fault of our own, now labelled ‘benefit scum’ and encouraged to be treated as the lowest of the low. Please give us back our freedom and omit non-conviction data from CRB checks (false allegations, cautions, reprimands, etc). There are too many cases where procedures were not followed by the police which make it implausible and offensive for penalties issued by them to be treated with the same gravity as statutory convictions issued by a qualified judge in court. If paedophiles can have their names removed from Sex Offenders registers because it is against their human rights then those of us with informal penalties for far less heinous offences deserve to have those penalties kept in the past and not disclosed to future employers or anyone else for exactly the same reason. Oh and my profession and occupation has absolutely nothing to do with children and vulnerable people yet for some reason it is exempt from the ROA 74 (which deems me to be a ‘rehabilitated ex-offender’ and holder of a ‘criminal record’) which means that my private matters are disclosed allowing future employers and anyone else privy to such information to immediately jump to the wrong conclusion about my character.  Until a person is tried and convicted in a court of law, they are STATUTORILY INNOCENT. Please stop discriminating between the innocent who have been fortunate enough not to be involved with the police and the innocent who have co-operated with the police only to end up with a penalty for doing so. It is a travesty of justice.

· Thank you scruples. Even better: records held on the police national computer (PNC) should be deleted for those found innocent of any crime (including those arrested but not charged, those charged but not convicted/later acquitted etc).Currently all records on the PNC are kept for life, whether someone has been convicted or not. This is a huge miscarriage of justice for millions of people and will continue if it is not addressed. For the sake of “protecting” vulnerable people (which is questionable given when someone has not committed a crime, or did so many years ago and has since become rehabilitated), these records simply wreck peoples’ lives totally UNNECESSARILY. It has also created a police state where many respectable people are beginning to seriously question the integrity of the police around the country. Those who have co-operated with the police will be reluctant to do so again. Law suits will abound until this serious human rights issue is finally addressed. Sunita Mason – you have let down many people with your so-called “review”. Please listen to our comments and modify your review accordingly.

· This bill does not go far enough and will not change or begin to solve the current problems with the discretion of Chief Constables and how allegations are included on the Additional Information part of enhanced CRB checks. The change in the wording proposed by this bill is irrelevant and will still mean that allegations can be made about employees which are then found to be unfounded and which will still be included in future CRB checks. Mr Gove’s White Paper proposes that teachers who have had malicious or unproven allegations made against them, should now not have these allegations included in references.  “We will clarify that in future when employers are asked to give references for teachers they should never be required to report prior allegations which were found to be malicious of untrue” (3.14) and “We will consider whether these measures should also be applied to the wider children’s workforce.” (3.15)
How will this system work if headteachers will quite rightly not include unfounded allegations in references but then CRB checks will show the unfounded allegation that the White paper has told them to ignore??!!! The social services teams who come into schools to investigate allegations concerning teaching and non teaching staff are not fit for this purpose. Their lack of knowledge about education and poor record keeping skills create prolonged and inconclusive investigations. These weak investigations form the basis of the information that eventually can be part of a CRB. It should be obvious that school staff like anyone else accused of wrongdoing, should be considered innocent until proven guilty. If the verdict on an allegation is unfounded, they are innocent. So why is there a possibility that this could form part of an enhanced CRB? If this bill becomes law, headteachers will increasingly not refer allegations to social services as they become more aware of the implications for enhanced CRBs. The rate of referrals is already patchy – some schools apparently never having any allegations made against their staff. This trend will continue if this bill is not amended. It is a bad law. Another idea that would focus the minds on this issue, would be if MPs and those working for them were forced to have enhanced CRBs. The number of people affected by this bill can only increase. I completely sympathize with Lynda Day’s comments. How can it be right that people can be judged as unable to work after years in successful employment and that that judgement cannot be challenged? These judgements are being made carelessly and by people who have little knowledge of context. The right to make these judgements and exercise “discretion” needs to be taken away by an amended bill. A recent union survey showed that 95% of allegations about school staff were proved to be unfounded. This matter needs to be looked at again with an open mind and consideration as to whether the changes proposed will have any effect. If the government do not amend the bill to remove the “additional information” part of the enhanced CRB, we can be sure that increasing numbers of people will find themselves at a disadvantage in the labour market. It will not be their fault. The Tory led coalition government will have created the problem for them. Please look again at this proposed legislation – it needs to be amended for all working people.

· Speculation, allegations, rumour or gossip, even if it derives from the police, should not be placed on a CRB. The C in CRB stands for criminal, to become a criminal you have to be tried and found guilty in a court of law, going through procedures set and standardised for that process with human rights, acts and policies adhered to. By allowing the chief of police to include speculation, allegations, rumours or gossip on the CRB is placing them above the Justice system and, unfortunately, allowing them to play God and judge, sentence and create ‘criminals’ out of hundreds of innocents, because, believe me, a vast amount of people are serving sentences outside of HMP by having their lives, careers, finances and even sanity ruined by this on a daily basis. They are being forced into positions far worse than convicted criminals who are fed, supported, educated and cared for when a freeze on their careers has meant they are forced onto benefits and living in deprivation! This has to stop!

· May I be another individual who passionately supports the above comments. It is my belief that if there was no charge or conviction for an alleged offence, there is subsequently no reason to include that within a CRB.  The English judicial system was fundamentally based in innocent until proven guilty. This is no longer the case and is a mere idolisation. The current legal system is based upon loose allegations, assumptions and suspicions, rather than clear, precise and concrete facts. I feel that the law should be modified by no longer allowing the chief of police to disclose non conviction information. This will create a fairer society where individuals can progress without predujice.

· – In subsection (4) of section 113B of the Police Act 1997 (enhanced criminal record certificates: requests by the Secretary of State to chief officers for information) -
for “the chief officer of every relevant police force” substitute “any relevant chief officer”,
omit “, in the chief officer’s opinion”,
in paragraph (a), for “might” substitute “the chief officer reasonably believes to”, and
in paragraph (b), at the beginning insert “in the chief officer’s opinion,”. – This is highly inadequate. The Chief officer can include anything that he, in his opinion, “reasonably believes to be true”?? If this is so, then why hasn’t the individual been prosecuted and punished for the alleged “crime”??
This entire “review” makes a mockery of the British legal system and the Rehabilitation of Offenders Act. Since when did the police become the judge and jury? If the police believe someone is guilty of a crime, then put the person on trial with a qualified judge and jury and prove it. If it cannot be proved, it is highly likely that the person has not committed the crime. Many people come into contact with the police because someone has made a malicious allegation, they were in the wrong place at the wrong time, and/or the police has been trigger happy with arrests in order to meet targets. Additionally when people have been rehabilitated after minor or old convictions, they too should be deleted from the Enhanced check (and I repeat as per my above post, deleted from the PNC altogether). The police cannot justify continued retention of non-conviction data for the very reason that it is just that, ie NON-conviction data. It is a breach of privacy and human rights and causes many problems for those who presently live under its shadow for the rest of their lives. This review is a grave disappointment for thousands of innocent people. I cannot believe that we live in a so-called “democracy”; it feels like we have regressed to a far darker age of arbitrary discrimination and prejudice.

· Have to say reading all the posts on this site and just by Googling and reading others and their stories I am completely lost as to why the govt (previous govt and current) insist on not changing or taking peoples stories into account. Most posts I have read have been from exceptionally well educated people who either are pursuing or have been in a very professional career. i.e Social work/care, doctors, teachers, nurses, lawyers or other highly paid professions which have required extensive Higher Education training or other training. This notion to tackle re offending or offending behavior as it stand currently with the agencies involved focus on tackling this type of behavior and rooting individuals into training and/or training for work etc. Thus of which is to “break the cycle” of offending. If that is the case and I have no doubt it would in the big scheme of things allow offenders to become readjusted and rehabilitated then is it not a contradiction when people such as ourselves that appear to be on this blog are proving different. What I mean is that most of us on here are living proof that no matter how much training or education you do it makes no difference actually in finding work. Its appalling to read that some people who HAVE worked in some of the exempted professions are dismissed in some cases AFTER YEARS of employment, good practice/teaching and moving up the career ladder so to speak because of some discrepancy minor or otherwise from 10 – 25 years ago? If they dont change this then I really want to know WHY? There are no protective employment laws in place to protect us when dismissed or refused work. The point I am making is that WE ARE educated, qualified. There is no point in some of us working voluntarily SUPERVISED when some of us who have been lucky enough to get into college and uni have been trained in some of the exempted professions to WORK UNSUPERVISED. The govts argument does not hold up.

· In a nutshell if training for work encouraging offenders to change their social networks ( bad company they hang out with) as we older people have done in whatever respect as a pathway to work and giving something back to society and becoming rehabilitated then WHY does an employer need to be told or shown a snapshot of past criminal history of a person which is in fact an automatic barrier to work because of “Risk Assessments” of every organisation I have ever come across? How can we stop wasting tax payers money in having to be forced to claim benefits and ACTUALLY be ALLOWED to give something back to society by paying OUR taxes? I want an answer to this from Government please!!!

· The Prime Minister @ 10 Downing Street received a 24 paged petition to repeal the Police Act V 115, 113A & B in Novemeber 2010 this was copied to Theresa May, Nick Clegg & Lynn Featherstone. This government is well aware of the thousands affected by the enhanced criminal disclosure of non convictions they have been informed of the site http://www.crbforums.com that was created to support many individuals affected by this. Yet the members of the site received no response from the petition and on chasing a response they were informed from 10 Downing Street that they only save the paperwork for 1 month and could it be sent again this is disgraceful.
This country is now a police state.

· The government needs to realise that there are thousands of law-abiding citizens in limbo, just waiting for a glimmer of hope of the reversal of recent laws which have made them dependent, “untrustworthy” prisoners of the state because of a caution or an allegation. The very nature of the complaint – that non-conviction private data is being disclosed (confidentiality is being breached) – means that most feel unable to come forward and tackle this in the courts. Taking our cases to the courts would mean details being publicly disclosed – the exact thing we are fighting against!  The fact of the matter is that every single person who has a caution or an allegation disclosed in a CRB check has a legal case. These are not STATUTORY convictions issued by a judge but INFORMAL penalties issued by an INFORMAL body, the police, where procedures may or may not have been followed in obtaining the all-damning ‘admission of guilt’. I am sure that there are many cases where the circumstances leading to the ‘admission of guilt’ were dubious enough to throw doubt on the person’s ‘admission’. They are certainly not guilty ‘beyond all reasonable doubt’ as they would be in a court of law, where procedures are followed and the person has access to legal advice and representation. How can an INFORMAL penalty such as a caution or reprimand, or indeed even an allegation, be treated by the government with the same gravity as STATUTORY conviction? If the government does nothing to reverse the recent laws on cautions (including the ROA 74 which deems them to be ‘rehabilitated ex-offenders’), it will drive many decent people, who are hanging on every word spoken about this, to the brink! There are thousands lurking on sites such as this, on other sites, some such as myself daring to post behind pseudonames – all of us hiding behind a curtain to protect our identities and all of us scared that nothing will be done.  The thing is, all of us posting here are decent, honest, law abiding people with something worth fighting for – our pride. I wasn’t brought up to flout the law, but to work hard, do the best I could for myself and others, to be independent, good, honest and true. Taking away my freedom on the basis of an INFORMAL penalty (which shouldn’t have been administered in the first place) where procedures were not followed is killing me from the inside out. Everything I believe in, everything I trusted in to protect me – the law of my country – is being used to deprive me of the basic need for existence – my sense of worth, in short my pride. I’m afraid that I’m growing rather tired of phrases such as ‘to save one child’s life makes this all worthwhile’. I have already paid dearly for the poor little Soham girls..as have many of us. What’s next? Do you really want us to pay with our lives as well? If you do nothing to reverse the disgusting laws passed in recent years denying us our freedom, then that is what you will drive many to do, I am sure of it.

· Can anyone help. My 19 year old daughter has been waiting 5 weeks for an Enhanced CRB to come back. I am extremely worried that it is going to be rejected on the grounds of an arrest 5 years ago. The circumstances being her father/my ex husb was employed by the police & left as he was having an affair with his sergeant. He later resigned his position, commenced self employment & met & moved in with another woman with 3 children.He stopped paying maintenance. Both myself & daughter were not in a particularly good state of mind & one night had a fight after her refusing to come off the computer & go to bed. It ended up with myself having a couple of scatches & her the same. She decided once in bed to phone the police & they came & arrested us both for assault on each other. CPS sent us a letter saying they would not be pursuing. 5 years on she has achieved excellent GCSE results & 3 A grades at A level . She has been offered a place at University to do teaching. Our relationship is very close & I cannot believe what happened that night. I’m so worried this will effect her future career path. Can anyone help?

· It will all depend on the Chief Officer’s discretion that will carry out a PNC check on your Daughter. You’re Daughter can do a tracker to see where the certificate is. If you need any help sign upto http://www.crbforums.com and ask for some support there I am surprised they have allowed your comment especially as this is with regard to the review on the ECRB.
· I don’t understand why my last comment has not made it through the moderation stage. It was neither offensive nor overly repetitive. It was truthful. In fairness, please publish

· I see that it has been published today (25/02/2011). Thank you.
· About two years ago my organisation went through restructuring and we all had to undergo a CRB check. I had to go through voluntary redundancy in order to get out and looked for another job which did not require CRB but now the same job requires the staff to be CRB checked and although I have a non conviction and no further action but am frightened that the employer will find out and this will bring a question mark against my name and my suitability. This Bill does not go far and still employers are putting more and more jobs into the basket for CRB check even when the job is not in a regulated activity band.

· Oh dear.. This whole system just saddens me. Just when i think there may be some hope, i feel let down, again and again. We elect these people to run this country and make decisions that will benefit society, but how many really benefit? They always seem to miss the bigger picture, and what makes so much sense to even the illiterate, they fail to recognise. These people running our country are meant to be intelligent, more like ignorant fools! Every day i hear discussions on unemployment, the lazy generation that sit at home claiming benefits, ex-offenders this, single parents that… and i am fed up with it. My situation is that i committed 3 offences, when i was in a really low point in my life, getting drunk and getting myself into fights. Admittedly i was very stupid, but these crimes never went to court and i was cautioned each time. These “crimes” were not a case of me attacking people for the fun of it, nor were they in a work setting… some may ask why should that matter, but it does matter. Each situation has a story, not to mention, they were all fuelled by alcohol. I am not trying to justify my actions but i dont understand why i should be punished for the rest of my life. Years later, i cringe when i think back but i cant rewind the clock and change it. I am now a mother and have completely turned my life around. I am currently unemployed with little qualifications. I have very little paid work experience and some voluntary work experience, but all in all, my CV wont look too exciting and my criminal record just lessens my chances of employment even more. I helped out at my child’s school, and the ‘Head’ encouraged me to apply for a ‘dinner lady job’, but after my CRB check returned, i was told it would be inappropriate for the school to employ me. To be honest, i was really dis-heartenened and this really knocked my self confidence. My dream would be to go to university and train to be a midwife but after looking into it, i realised that my past would always cause me problems. I am not a paeodophile & i am no threat to vulnerable adults, I believe i would make a great midwife but unfortunately the disclosure of cautions squash my chances. I still plan to go to university as education is never wasted but now i have to re-think what i will study and re-evaluate my future. I dont want to be trapped by this system, having to work a job or jobs i hate, just to provide food, clothing and shelter for my family. The word rehabilitation is a joke. How can we move forward? This coalition government really need to address these problems, if they want to to change the so called ‘mess’ left behind by the previous bunch of monkeys.

· Hi to the lady with the 19 yr old daughter. apply to your local constabulary and ask for a subject access request costing ten pound. under data protection 1998 your daughter is entitled to see what data the police hold on her. its sounds to me however that if the CPS took no further action that this should NOT show in a disclosure. as it was no conviction or warning etc. but contact your police station chief police officer asking for subject access request. all the best.
· You are right it should not show, but this piece of legislation that you are commenting on allows non conviction information to show on a ECRB if the Chief Officer believes that it is true. It does not matter whether the CPS stated no further action it is often disclosed.  Hearsay, gossip & allegation will appear.

· yeah thats true too dgruntled it IS possible from point of view of Police CO. get subject access request anyhow in meantime. Disgraceful really allowing this from police. police are there to uphold the law and enforce the law. its up to a judge and/or jury to decide whether your guilty or not…NOT THE POLICE! Suppose you have had it if the police dont like you!! Soft intelligence? utter madness! i am sorry there are over 1000 police officers with criminal records working in the police! Google it..its well documented! Their argument for this? Err well they dont have set guidlines written in their codes of practice to deal with officers who break the law…not that i am saying they should be sacked or anything…we ALL can make mistakes…i am merely pointing out contradictions here. Especially when thousands of us are BARRED from work because of “SOFT” intelligence! Lets be honest there are fair minded police officers..but there are also bad policeman out there as well! we see it in the media often unfortunately! Thats WHY courts should determine and measure “guilt” and not police.

· REVIEW !!!! what review nothing has changed opinion and belief of the chief officers will still have the power to wreck peoples lives so where has the legislation been reviewed ? I personally am not affected by the ECRB well as far as i’m aware! and I will admit that when I first heard about it after Soham I thought what a great idea keep track on every1 who could be a risk too children vulnerable adults etc we don’t want our children or members of our family put at risk in any situation do we? I’m all for that BUT BUT but please can someone in the government explain too me how soft intelligence rumours gossip and all minor of other excuses for relevant information be disclosed to prospective employers rendering good honest hardworking kind passionate people unemployed ! please don’t tell me this does not happen because from experience it does, it will continue too do so increasingly until the government take responsibility for their actions in allowing this to continue and not reviewing each case individually on its own merits your excuse will be that you just haven’t got the time to do this WELL MAKE TIME you can ruin peoples lives careers self esteem and family life over hearsay so if you are wrong then give individuals the chance to put it right. Capital punishment in this country was outlawed years ago so wrongly accused innocent people were not hung, in my humble opinion capital punishment has been revived by this ludicrious situation, infact it is probably worse as freedom rights and self belief are all being taken away ! my partner has suffered so much at the hands of this it has effected her whole life and the whole family more than it ever should just because of an vindictive allegation where will it stop?

· I agree with your comments scruples:- “A caution is NOT a statutory conviction. It is an informal penalty issued by an informal body, the police. As such there are no guarantees that the recipient of the caution received legal advice, that procedures were properly followed and thus that any ‘admissions of guilt’ were received after adhering to strict procedures”.   Regarding a chief officer disclosing information. Does that mean that in one part of the country info will be shown, while in another part of the country it wont? Depending on the ‘Chief officer’.  This is all a mess.   I think we need an individual panel to come to this conclusion. That way that one panel decides for all.  Furthermore, police cautions and minor offences need to have expirey dates.  Not integrating people into society is further contributing to (1) unemployment and (2)crime. How?    (1) How can a person find a job if the system is stopping them from working?
(2) If society does not accept people into the system. They will start to create systems of their own. And we dont want this. Because crime affects us all.  Let us create ‘models’ that create positive ‘Change’. Rather than treating ex offenders like ‘lepers’.   By giving people a fresh start.  

· Regarding a chief officer disclosing information. Does that mean that in one part of the country info will be shown, while in another part of the country it wont? Depending on the ‘Chief officer’. Yes it does mean that; there has not been any consistency or continuity from borough to borough. However they are now claiming if it was centralised and the above is made law it will provide a fairer system. Which is laughable, how can a Chief officer from a different county decide whether to disclose or not when they dispose of all the data after 5 years if you were not charged with an offence????

· Totally agree with all the comments made above. NFA should mean nothing recorded on the CRB disclosure. The fact that information of this nature is included is unfair and unjust. Change this!

 

· It is wholly unjust that false and malicious allegations which have not even resulted in any charge (let alone any arrest or conviction) and which have been investigated and found to be unsubstantiated should nevertheless continue to appear on an enhanced CRB certificate. It is bad enough for the person concerned to have been the subject of a wholly unfounded allegation in the first place. It is far worse for that allegation to remain for ever on that person’s enhanced CRB certificate and for the allegation to have a continuing effect for the rest of the person’s life. Gossip, rumour, hearsay and mere assertion have no place on a CRB certificate. Such information should be excluded for the following reasons:
• The CRB certificate should live up to its name. It should include criminal records properly so called, not untested information made available to the police or social services.
• The inclusion of such information can ruin the lives and livelihoods of people who have done nothing wrong and who have no criminal record. Flimsy and insubstantial allegations with no truth behind them are lent bogus respectability causing revulsion merely by the fact that they are there to read on the certificate. Even allegations which have no truth whatsoever to them look terrible when written down. When it comes to allegations in print the power of the written word is deadlier than the facts, especially when it appears on an official form such as the CRB. The victim of the allegation runs the risk of being perceived to be guilty by mere accusation.
• Malicious and false allegations are granted a level of importance and are accorded a weight which they simply do not have.
• The existence of the allegations is recorded on the CRB certificate but usually exculpatory factors are not (that is to say, factors which suggest that the allegation is bogus, being the very factors which contributed to the investigation being closed in the first place with no further action being taken). This creates a one-sided and misleading impression. To say that the applicant can raise this with the employer at the interview stage misses the point – the power of the state raises the allegation in a formal document and the lowly individual is left to explain all other matters (including why the allegations are utterly unfounded). This creates a complete imbalance of power.
• If a potential future employer reads the allegation, it creates a substantial negative impression. The applicant would be placed at an immediate disadvantage in the application, whether it is for a paid job or for a voluntary post. Where there is a choice of candidates, a cautious employer would always wish to ‘play safe’ and avoid any risk, and would therefore be likely to select a candidate who does not have such an allegation against his or her name.
• It serves to discourage volunteers from working with children. Many good people against whom unfounded allegations have been made will undoubtedly not be applying to help with children (even though they have done nothing wrong and all they are doing is trying to volunteer their time to help others) merely because it is humiliating and embarrassing to have to deal with and ‘explain’ these unfounded allegations at interview.

· And the sad thing is that people have parts of their ‘lives’ scattered all over the country and world on pieces of paper, which have sensitive data and are not even kept safe. What happens to the crbs when the individual has left that job? What guarantees does the individual have that that information has been destroyed. Suppose the information falls into the wrong hands,, who is accountable then? These are peoples lives were talking about! What happened to an individuals human rights? I have heard of many many cases of people not even been aware of what was written on their crb until they requested one. As for a Chief Officer choosing what info to disclose. I am absolutely horrified by this. Because its the same person who issued you with the caution, warning, reprimand and minor offence/conviction…who has to now decide whether its ‘fair’ or ‘unfair’ to reveal certain things about an applicant or not! My question is does that sound ‘fair’ and ‘unbiased’? I didn’t think so.

· In addition to the above comments, there is also an important technical point on the drafting of this provision. The proposed amendment in relation to the inclusion of police information on an enhanced CRB certificate merely continues the confusion surrounding this area of the law because it leaves intact a fundamental ambiguity about the chief police officer’s duties (see below). As a result, it continues to cause injustice to those who have been falsely or maliciously accused of wrongdoing on the basis of gossip, rumour and unsubstantiated allegations. Such people have never been charged or convicted or cautioned or arrested, and indeed the investigation into them has been closed with no further action, but the unsubstantiated allegation STILL appears on their enhanced CRB certificate. The effect of the proposed amendment is to increase the threshold for including police information from “might be relevant” to “the chief officer reasonably believes to be relevant”. However, the proposed amendment says nothing about whether or not the chief officer must also reasonably believe the allegation to be TRUE. It is important to make clear in the Act that the chief officer should also hold this belief as to the TRUTH of the allegation, not just its RELEVANCE. To illustrate the crucial distinction between ‘reasonably believes to be RELEVANT’ and ‘reasonably believes to be TRUE’, imagine this scenario. A person is accused of inappropriate behaviour with children on the basis of vague rumours and gossip circulating about that person. In fact the person has done nothing at all wrong and the allegation is completely false. The allegation is properly investigated and found to be unsubstantiated because there is no evidence to support it, and the file is closed with no further action. The person is never arrested or charged. In those circumstances, the chief officer could not reasonably believe the allegation to be TRUE (as ‘reasonable belief’ requires specific and objective information – see the Police and Criminal Evidence Act 1984 Code of Practice A, paragraph 2.2). Nevertheless, if the allegation WERE true, it would undoubtedly be RELEVANT to an application for any job involving contact with children. Since there is no express requirement in the Act that the chief officer needs to reasonably believe that the allegation is TRUE, and since the allegation would be RELEVANT if it were true, does the chief officer include the information in the enhanced CRB certificate? The answer is ‘no’. The chief officer should have to have a reasonable belief not only that the allegation is RELEVANT but also that the allegation is TRUE. The courts have addressed this point and have confirmed in relation to the present test that the officer must believe the information to be TRUE to the same standard that he believes it to be RELEVANT. See the decision of the Divisional Court in R (Pinnington) v Chief Constable of Thames Valley Police [2008] EWHC 1870, at para. 47: “In forming his opinion on relevance, the officer must ask himself whether the information might be TRUE: if the answer to that question is in the negative, there can be no reasonable basis for concluding that the information might be RELEVANT.“ . The same approach must apply in relation to the proposed amended test (ie. “reasonably believes to be relevant” rather than “might be relevant”). The Act should make this important point clear on its face in order to avoid any ambiguity in the future. The drafting change needed in order to achieve this is very simple. The amended section should read “information which the chief officer reasonably believes to be TRUE and reasonably believes to be RELEVANT …”

· As a volunteer for the crime reduction charity Nacro working on their ‘Change the Record’ campaign, I have come across some unbelievably tragic and ridiculous cases of individuals repeatedly held back from employment by ancient and irrelevant cautions, reprimands and offences that appear on Enhanced Criminal Records Bureau (ECRB) checks. As many have pointed out in their comments, merely being under suspicion of something can make finding employment difficult when it turns up on an enhanced check. It is not just employment which people are held back from either. In a growing number of instances young adults find their access to education hindered. A past reprimand for shoplifting, for example, has been enough for some colleges to withdraw or threaten to withdraw a place on a college course. This is plain wrong. Personally, I believe cautions, reprimands and spent convictions should NOT appear on ECRB checks unless they are of a sexual nature or involved harm to children/vulnerable adults in some way; this would reflect the original purpose of the checks, balancing the need to protect vulnerable children and adults whilst giving those with a minor record a chance to contribute to society by gaining employment. It is no use to the economy to have people who have to turn to state benefits because they continually find their path to employment blocked by a past conviction that bears not reflection on their ability to work now. In addition, for any of these proposed reforms to work, they need to take account of employers far more – a huge part of the problem is that firms fear to employ any individual who has something on their ECRB because they fear blame should that individual subsequently commit an offence. It is important for the Government and organisations like Nacro to work with employers to show them that there is no need to strike off an individual merely because they have a past record (however minor).  Police also need better training in this matter; I have seen so many stories where police (wrongly) inform individuals that a caution or reprimand will disappear after 3 years, when in fact it will appear on an ECRB and in many cases will make it difficult for them to find employment. It would be interesting to know who told them this incorrect information in the first place. The question is, if police appreciated the impact cautions and reprimand can have on a person’s future, would they use them more sparingly? I would hope so. It remains to be seen whether clause 79, heightening the threshold for including an offence on an ECRB to when a chief officer ‘reasonably believes [it] to be relevant’ will mean that cautions, reprimands etc will not appear on checks – personally, I would advocate a more definitely worded clause that specifically excludes cautions and reprimands of a non-sexual nature from appearing on ECRB check. Unless it is a sexual offence, mere suspicion of committing an offence should also be specifically excluded from appearing on an ECRB where no evidence was produced to back up the accusation (e.g. when it says ‘no further actions taken’ in an investigation). At present, proper use of this clause will rely on police being adequately trained to recognise which offences are irrelevant to a check.  There are some welcome sections in this Bill, like 113B (5) and (6) which would allow the subject of the ECRB check to view the findings before the certificate is sent on to the employer. This would at least allow challenges to false information which have been a problem in the past.  To any of those commenting who are in need of help with past convictions, cautions etc I highly recommend visiting Nacro’s ‘Change the Record.org’ campaign website and ringing their helpline. The friendly advisers are experts on CRB matters who can offer confidential advice and in many cases will be able to liaise with employers on your behalf to help you get over repeated barriers to employment and help get you back into work. I really hope the final Bill goes far enough and removes discrimination against individuals who only want to find employmnet and contribute to the society they live in.

· I have to wonder does the government really want reformed offenders to go to work? Because it all sounds rather counter-productive.  I don’t know how every body on here feels? But, i do know that i have had just about enough of being discriminated against, humiliated and excluded from work when all i want to do is find tangible ways of moving on with my life and make a positive contribution to society.  Therefore, i am prepared to ‘exercise my ‘human rights’ and i will ‘fight tooth’ and ‘nail’ until i see ‘positive change’ for ALL human beings NOT just SOME, but, ALL.  These ‘social segregation barriers’ need to be REMOVED. Because they are preventing people moving on from their past offences.

· How many ‘chief police officers’ do you think are willing so say….oh sorry i made a mistake? I think you can all answer that question yourself.

· I think that we all have some very very very serious homework to do. We all need to re-think the qualities that we look for in a prime minister!!!! As well as the people that we put in government. Because nobody cares to listen to us, because, they are NOT a part of US! Because, they have never spent or lived a day in our shoes! Because all this smart talking, educated jargon is just a package. It does not achieve NOTHING. The persons stomach was full before they entered their role. Its Just another intellect wanting to leave their mark. ‘i was there’ signiture. And that ‘i was there’ signiture is hurting real people like us. Becasue we ‘never was there’ on your MIND, when you were making your laws! We need to pick a ‘Prime Minister’ who has lived their lives in ‘OUR SHOES’.

· Having just watched the second reading of the bill in Parliament on 01 March 2011 I am in serious doubt as to whether anybody in government including Theresa May is bothering to read these comments let alone take them into serious consideration. According to Theresa May, I am “GUILTY!”. I apparently should not have my DNA removed from police databases because I am not innocent. Well, Theresa May you are WRONG! A police caution does not make me guilty, only when charged by a qualified judge in a court of law of a criminal offence do I lose my INNOCENT status! Get your facts right, do the right thing and stop lumping people with cautions (INFORMAL penalties issued by an INFORMAL body, the police and NOT a statutory body) into the same category as convicted criminals. This is an outrage….in fact it’s criminal!
· People arrested but not convicted should have all information deleted immediatly as matter of course. If someone is deemed innocent they are therefore NOT GUILTY as judged by british law and information retained by the police and on CRB should never include this pathetic notion of ‘relevent information’. Change this ‘law’ NOW.

· The most significant issue with enhanced CRB is the lack of transparency into the processes through which it is decided that information is included on the certificate and the accuracy of the information on the certificate is reviewed. There is reference to guidance published by the Secretary of State. How will that guidance be produced e.g. will it be produced by independent experts and reviewed by Parliament/the public/other relevant parties? To what extent can compliance with the guidance be questioned and challenged as part of the any appeal against accuracy. Any guidance should be prescriptive and make it very clear what should and shouldn’t be included to ensure consistency and transparency. This has benefits for those subject to an enhanced CRB check in terms of transparency, those disclosing the information and those making decisions on the basis of that certificate. Equally importantly, the guidance should make it clear when information is no longer relevant based on the passage of time, changes in the individual and so forth. Given that this can affect future employment prospects for individuals it is incredibly worrying that the disclosure of ‘relevant’ information is purely down to the discretion of one individual with limited guidance.  Based on school governor training I attended concerning recruitment processes, it is my understanding that the existence of ‘relevant information’ on an enhanced CRB should not be used as the basis for rejecting an applicant but I fail to see how this can be the case. If it shouldn’t be used as the basis for rejecting an application then what is the purpose of the enhanced CRB.

· The proposed legislation must be amended to remove “insufficient evidence” cases from eCRB checks. Why? because anyone can ruin anyone’s job prospects (and therefore lives) by making a false allegation. Recent history is resplendant with examples: A teacher is falsely accused by a pupil of some wrong-doing. The teacher is arrested, questioned for 30 minutes and released – The police close the case, satisfied he is innocent as there is no evidence (because there was no crime) and no corroboration. The fact of the investigation shows up on an enhanced CRB for life. Future employers take one look at that and assume “paedohpile got away with it” and the application goes promptly in the bin. In other words you are NOT innocent until proven guilty – you are guilty on the say-so of ANYONE, with no opportunity to contest it. To anyone reading this – it could happen to you. And we wonder why we have a shortage of quality teachers/nurses/carers and why we employ so many from abroad, where their CRB checks are less draconian (or nonexistent)



	Updating and content of certificates
	80. Updating certificates (2 comments)

	
	· The lack of portability in the present CRB certification system has been a major problem. It is a deterrent to employment, job mobility, and career advancement. It imposes significant financial penalties on employees, who may have to wait months for a certificate to be issued, thereby delaying the start of a new job, or even resulting in the withdrawal of a job offer altogether.  Therefore the intention of Clause 80 is welcome. However we doubt very much whether the current draft will produce the desired effect, because: 1. – It is not clear from the Explanatory Notes or the draft itself how the updating process will operate. If, when an update is requested, the CRB has in turn to contact all its usual information sources to ask them if they have any updates this will mean no improvement over the present system. If the CRB merely has to look at its own records to see if there have been any changes or additions since the original certificate was issued, then it should be required to provide an update within less than 5 working days. This would represent a considerable improvement.      2. – The updating process as described could only be fully effective if the CRB has its own direct access to a comprehensive range of accurate, on-line, real-time information systems. No convincing evidence has been provided that this will in fact be the case. A significant contributor to the unacceptable delays in the present arrangements appears to be that the CRB is dependent on a considerable number of information sources to extract data from their own information systems and then forward it to the CRB.      3. – The issue of portability is inadequately addressed. Portability is not simply a matter of updating. It appears that insufficient thought has been given to the circumstances in which one employer may or may not accept a certificate (even with an update) which has been issued to a previous employer. There will always be a tendency for – and some pressure on – a new employer to want to obtain a new certificate. Therefore some explicit provisions need to be included in the Bill specifying conditions under which a certificate issued by one employer may be accepted by another. Unless such provisions are included, little improvement over the current situation can be expected.

· I agree completely with the previous commenter. It is far from clear how this will enable the portability of up-to-date CRB certificates. It seems to me that if it is possible to indicate that there is no up-to-date information then it is perfectly feasible to update the existing certificate and reissue it to, or notify, individuals who have previously requested a certificate. The model outlined above focuses on a particular instance of a certificate rather than information about an individual which at any point in time is represented on a certificate. I am not advocating the maintenance of yet another database providing information about individuals, it should be possible to implement a system that enables maintenance of up-to-date certificates without aggregating data into another database. If a model of portability of up-to-date certificates is to be applied then it should be perfectly feasible to mandate that it should not be possible for an employer to demand a certificate of a particular type if such a certificate already exists. This would reduce costs for those maintaining CRB certificates and those requesting CRB certificates. One of the challenges here could be around ‘relevant information’ for enhanced CRB certificates but this could be addressed through a combination of strict guidance regarding what constitutes relevant information in particular contexts and then releasing that information as the context demands (NOTE: this does not reflect support for ‘relevant’ information included on an enhanced CRB certificate but rather reflects an approach should ‘relevant’ information need to be included which I believe is questionable without very strict guidance).


	
	81. Criminal conviction certificates: Conditional cautions (4 comments)

	
	· Unspent cautions i can understand why they need to be disclosed. But, One then wonders why ‘spent’ cautions are still being disclosed?

· I believe under current legislation that cautions are considered spent the moment they are issued.

· Conditional cautions are covered by the Rehabilitation of Offenders Act 1974 and become spent after 3 months and so do not be disclosed to potential employers, for example on an application form. The same should apply to criminal conviction certificates.  This highlights a broader point: a criminal conviction/record certificate concerns a criminal. If a conviction/caution/conditional caution is spent then the individual is no longer a criminal as far as that conviction/caution/conditional caution is concerned and so it should not be included on a certificate. Either an offender is rehabilitated and no longer a criminal or they aren’t. The approach with CRBs assumes that they aren’t.

· I have a DUI charge from driving after a night out and being just over the limit the next morning, circa 5 years ago. CRB’s current provision means I have to keep disclosing this if I want to apply for a healthcare job, even one which involves being a hospital cleaner. I’ve also read about prospective nurses and doctors being refused training for one off incidents in the past. I would hope that the Government allows people in a similiar position to me the chance to get on with their lives



	CHAPTER 3.
	DISREGARDING CERTAIN CONVICTIONS FOR BUGGERY ETC

	General
	82. Power of Secretary of State to disregard convictions or cautions (11 comments)

	
	· Applications for a conviction to be disregarded should best be considered by a court, not by the Secretary of State (or even the advisor panel envisioned by s90.

· Convitcions should be done by a court not the secretary of state,if need be by jury.

· i think all gross indecnecy convictions over a certain time should be disregarded in fact to comply with the rehabilitation of offenders act then all offences say over 20 years should be expunged from the record provided there has been no further convitions and there is no evidence of continued criminal activity

· I agree applications for a conviction to be disregarded should be considered by a court or judge and not by the Secretary of State.

· Such applications must be a matter for the courts not the Secretary of State or any other non-judicial body. 

· Agree that some sort of judicial (not executive) individual or body should consider the applications

· I personally think that there are enough sexiual crimes that go unreported and those who do recieve a sentence handed down by the court should be reviewed by the court, and not by someone who is held accountable by a policy or government guidelines

· Why does there have to be an application. If it is considered that these matters should be disregarded, then they should automatically be wiped of the system.
Convictions of this type from a more iliberal era are now repugnat to a civilised society. However, those unluck to have been branded with convictions of this nature have had the stigma placed upon them which is very damaging both socally and mentally. Therefore, if it were to e that the process to have the matter removed from the record is somesort of application procedd, I would prefer a court doing it and it should be held in private as if it were an open process then it may be that old prejudiceswould be exposed that would be better remain private.

· The Lesbian & Gay Foundation welcomes and supports this move, but also agrees with other comments that the removal of such offences should be automatic. If this is not possible, then whoever is the person or office that the application for ‘removal’ is made to should be the one that is able to disregard the conviction most promptly at the lowest cost to the state and to the individual. If having the courts or a judge involved would slow down the process then the Secretary of State’s office may be the best choice.
· I agree entirely that the process should be automatic or at the very least that it should be a speedy, confidential and painless process for individuals. The cost to tax payers, coupled with very public process and inevitable time delays for the individual, make reviews through the courts unacceptable and unnecessary. The recent closure of many magistrates courts resulting in an increased volume of work in those remaining and the huge workload of our Crown Courts would undoubtedly result in lengthy delays and the danger of the information being disclosed in the interim period.

· In further considering my comment above I have failed to give consideration of the fact that the application to disregard must consider that consent was present. For aged offences it may not be possible to prove that consent existed and this may instantly disadvantage those convicted of one of these offences many years ago. The need to show that consent existed would negate the ability to automate the process.



	
	83. Applications to the Secretary of State (0)

	
	

	
	84. Procedure for decisions by the Secretary of State (0)

	
	

	Effect of disregard
	85. Effect of disregard on police and other records (9 comments)

	
	· If the act for which the conviction was imposed would not even constitute a criminal offence nowadays, I fail to understand why the conviction cannot actually be deleted as opposed to keeping the record along with a note saying it is to be treated as disregarded. If the information is never going to be used, why keep it? In my view this provision does not go far enough. If the act in question would not even constitute a crime now, then morally the person is innocent and the bill should provide for a full pardon.

· I can see an argument for a record remaining, because the Secretary of State could decide to disregard a conviction wrongly (e.g. if the act leading to the original conviction was non-consensual), and later evidence might come to light which shows that the original conviction should stand. However, there’s no obvious procedure in this Bill to reinstate a wrongly-disregarded conviction.

· I suggest reconsidering the definition of “delete” in clause 85(5). “Deletion” here seems to involve recording more information rather than deleting what is already recorded. Given the effect of disregarding a conviction (see clause 86) I do not see what is the justification for retaining information about it. I suggest it should be deleted in the ordinary meaning of the word, i.e. the record should be destroyed.

· This clause assumes there’s only one data controller, but there might be several. Replace “the relevant data controller” with “a relevant data controller” throughout.

· @ Anna “the bill should provide for a full pardon” – which would presumably mean that some organisation would compile Yet Another Database of the details of people who have been granted a Full Pardon together with details of the offence.

· Owen, these are historic convictions, many of them pre-dating 1967, so new information is very unlikely to come to light now. Also, the vast majority of these convictions are for gross indecency rather than buggery, and gross indecency was by definition a consenting offence – there was case law establishing that, if one party did not consent, a different charge was to be used such as indecent assault. So there is no possibility that these acts could later turn out to have been non-consenting. Given that it is clear that many of these men (they are all men) are left with criminal records for something which should never have been an offence in the first place, and no doubt their lives have been blighted by this, it seems to me a decision should be made once and for all as to their moral innocence and if so a pardon should follow. On your approach, no one could ever receive a pardon for anything in case new evidence might somehow come to light.

· Should be ‘any relevant data controllers’, as there may be more than one
· Clause 85(5) does not mean the records will be destroyed / deleted / purged from police and court records. This clause only means that an entry is made on the record to indicate that it is a “disregarded offence”. This is not sufficient. Given the history of the treatment of gay men in the UK; how the police actively enforced the historic anti-gay law of gross indecency, which only applied to men (gender discrimination) engaging in consensual adult sex with other men (sexual orientation discrimination); how such convictions blighted the lives of those convicted, some of whom committed suicide; and how those men were stigmatised and remain stigmatised in many situations today because of those convictions for consensual conduct, it is heartless and insufficient to propose in this Bill to only allow for an entry against a record to indicate it is be treated as “disregarded”. This is nothing more than another unsatisfactory version of the “stepped down” model ACPO devised about 6 years ago following an Information Commissioner Office’s Tribunal. ACPO brought in the revised PNC retention guidelines using a “Step Down Model” that did nothing more than “mark” gross indecency records with a note saying the conviction was “stepped down”. The police did this with PNC records only after the individual applied to the relevant chief constable asking for this to happen. This Freedom Bill doesn’t do much more than that: “applicants” apply to the Secretary of State rather than the police to request that the record is “marked” as “disregarded” rather than “stepped down”. It is not good enough that the police many continue to keep those records on their databases. Clause 85(5) has to be amended to allow for all records relating to the offence to purged / deleted / destroyed from all records including PNC, DNA, IDENT1 fingerprint, photograph, and other police records -and including court records. Furthermore, there is no point in keeping these records under any circumstances when the offences have been discriminalised and are no longer offences. It serves no purpose to keeping those records, particularly if they are to be treated as “disregarded”. Marking the records with the words “disregarded” does not make amends for the legacy of the old gross indecency law, nor afford any real protection from the perpetuation of the possible discrimination flowing from these old decriminalised offences. These men should be pardoned, automatically. It is not enough to say these offences are “disregarded” for certain purposes. If an offence record is disregarded, there is no reason to keep the record (if it can’t be used for any future purpose); if there is no purpose to keeping it, then it ought to be deleted / purged from the records; it is only logical. Additionally, the individual should be “declared” innocent (automatically pardoned) and have their DNA profile and other bio-metric records destroyed. What is being proposed under clause 85(5) does not allow for records to be deleted / purged. It is an artificial construct to make an entry against a record to mark it as “disregarded” but allow the record to remain in place, so that the police can access it at any time. There is nothing to prevent future governments from amending the law to allow these “marked” records to be “unmarked” and brought back into full use. History teaches us that society and its attitudes change from generation to generation: one generation may be tolerant about a moral issue, and a subsequent intolerant. No one imagined during the 1920s in Berlin when gay men were openly tolerated to find just 20 years later thousands were rounded up and killed in camps. We cannot predict the future. Yes, this is an extreme example, but the lesson is there for us to see that this generation may feel forgiving to those gay men persecuted by the state using the gross indecency law, but a future generation may be less forgiving. These records must be more than “marked” as “disregarded”; they must be destroyed. After a period of time, ALL offence records should be disregarded. If someone does not commit further offences for a set period of time, say 15 or 20 years, the record should be “disregarded”. If we really believe in rehabilitation -that offenders can change- and we want to support rehabilitation then all offence records should be treated as “disregarded” after a set period of time and the ROA 1974 should also be amended to reflect this Freedoms Bill.

· Delete should mean delete, not update. For example, what’s to prevent a Chief of Police disclosing this as relevant information on an enhanced CRB. If it was removed from the database it could not be disclosed.



	
	86. Effect of disregard for disclosure and other purposes (0)

	
	

	
	87. Saving for Royal pardons etc (0)

	
	

	
	88. Section 86: Supplementary (0)

	
	

	Appeals and other supplementary provision
	89. Appeal against refusal to disregard convictions or cautions (1 comment)

	
	· I do not understand the rationale behind 2. If the Secretary of State has not sought out sufficient relevant information, but that information does exist, then surely the judiciary should be in a position to consider that information as part of a hearing. This basically seems to be assessing whether the Secretary of State made an appropriate decision rather than whether the Secretary of State undertook sufficient research to make that decision. Is it common for an appeal against a decision by the High Court to be prevented by statute?


	
	90. Advisers (1 comment)

	
	· Advisers should be appointed independently of the Secretary of State and not on a case-by-case basis. Consideration should be given to the establishment of an advisory board, subject to parliamentary oversight, to advise on these decisions.



	
	91. Interpretation: Chapter 3 (0)
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	CHAPTER 
	FREEDOM OF INFORMATION AND DATA PROTECTION

	Publication of certain datasets
	92. Release and publication of datasets held by public authorities (8 comments)



	
	· I refer to the whatdotheyknow website where the public can request information through the freedomof information act. I would like to point out that at present there are many requests to local authorities mainly childrens services to provide statistical information on children incare. Many requests over the last few years have been denied due to the ‘coding’ on their systems used for recording. Please refer to ‘angela wileman’s’ request for information on how many children are incare due to domestic violence.How can the government possibly want to know how to reduce the number of children going into care if they cannot even record properly why children are incare and what extra services/help can be done about it? This needs to be looked into.
Government stats should be colaborated for the public to view instead of us all having to request them, the information should be available to download online every year on everything that concerns the public whether it be criminal law or family law to how many dustbins have not been emptied! An open government is what we need and the government would certainly benefit from this information themselves to see how they are performing.
· I agree with the above comments. I asked my MP to ask JAck Straw how many parents were barred out of courts using draconian orders section 91/14.The reply is on my blog. Jack Straw said the computers could not cope with the data?
Really ? People want full disclosure as it stinks of corruption otherwise.
· I agree with the above two comments and would add that all government bodies, councils etc. should use open formats for all data and that old data should be converted to new open formats. I would prefer fully open formats to be used, like those in openoffice.org for example, but if this is not possible readily readable formats should be used, for example Microsoft .xls and .doc formats.

· Privatize the services and make them directly accountable to the public. They need to perform or else they loose their head.
A government owned body is always hiding behind bureaucracy and thin excuses.

· Why does this bill not repeal the FOI exemption for the Royals?

· The local Government Ombudsman as exemptions to the FOI act due to an earlier act. These exemptions should be removed to bring the LGO in line with other official bodies as the LGO quite often hides behind these exemptions and uses them as a means of denying the complainant access to information about their own case. Eric Pickles requested the removal of these exemptions July 15 2008 now he has the means.
· Yes i agree with Chris. “Privatize the services and make them directly accountable to the public”.                                       Pingback: Beth Noveck testifies in Canadian Parliament on why open government matters | Gov 2.0: The Power of Platforms

	Other amendments relating to freedom of information
	93. Meaning of “publicly owned company” (29 comments)



	
	· It would be really useful to have a clearer description of what this is changing. Does this reduce the number of companies considered publicly-owned? Which would be considered such that aren’t now, or would not longer be considered such?

· “Part 6: Freedom of information and data protection
This Part amends the Data Protection Act 1998 and Freedom of
Information Act 2000: to create an obligation on Government
departments and other public authorities to proactively release data
sets in a reusable format; to extend the freedom of information regime
to cover companies wholly owned by two or more public authorities;
and to enhance the independence of the Information Commissioner.”

· As far as I can tell, this is a pure expansion of the definition of “publicly-owned company”, so all companies covered by the current definition would be covered by the new one. The new definition also covers companies that are jointly owned by several public authorities. It’s not clear that the definition needs to be quite this complicated, but I’m fairly confident it has the correct results.

· Why does this not repeal the royal FOI exemption? Like every other publicly-funded body, the monarchy should be fully open and transparent and about its activities.

· Why doesn’t the bill repeal the royal FOI exemption? Anyone operating in public office needs to be open to public scrutiny. What have the royals got to hide? Why do they need more money than any other head of state in Europe, when they already have such a vast estate? When have they ever given anything back to society? In hard times like today, we need to know now more than ever, just exactly what they are hiding and where our money is going.

· The monarchy and their financial costs to the taxpayer should be covered by the Freedom of Information Act.
Members of the public MUST be enabled to access all the relevant financial documents pertaining to the entire cost of all things connected to them.

· Why does the Freedom of Information Act NOT apply to the Royal Family? They are ‘publicly owned’. It cost many millions of pounds to keep them. Surely the public have a right to know what they earn, from which sources and how much they spend in the course of their duties.

· I am deeply concerned that this bill does not repeal the current royal exemption to the Freedom of Information Act. If we are to create a truely transparent and accountable public life FOI must, as a matter of urgency, be extended to the UK’s Head of State and her household. To not do so would be to undermine the very legitimacy of our public institutions, the monarchy in particular, and have worrying consequences for the consistency of the Protection of Freedoms Bill. At the very least a full and frank public debate into the justification for the monarchy’s exemption must be seen to be had.

· The Bill as it stands would retain the monarchy’s absolute exemption from freedom of information rules. I, and many others, believe this exemption is totally indefensible. The government has pledged to ‘extend transparency to every area of public life’ and ‘throw open the doors of public bodies, to enable the public to hold politicians and public bodies to account’. But if the publicly-funded monarchy retains its exemption, this is simply empty rhetoric. Other publicly-funded bodies are criticised day-in-day-out by press and politicians for inefficiencies that are perceived as extravagant wastefulness (and this criticism is sometimes deserved). Our politicians are harangued for buying biscuits and milk on expenses, but the monarchy can never be held to account until we know how OUR money is spent. The monarchy should be fully open and transparent and about its activities. Only then will we see what “extravagant wastefulness” really means.

· Why is the Royal exemption from FOI not repealed to be consistent with the increasing expectation of transparency in all aspects of public life?

· why does this bill not repeal the royal FOI exemption.

· I do not agree that Part 6 of the Bill should allow royal FOI exemption. There is every reason for this provision to be repealed, as no one should be above the law, not even those in inherited positions of privilege.

· Why does this Bill not repeal the monarchy’s absolute exemption from Freedom of Information rules? This is unsupportable. We have a right to know the extent to which members of the royal family may seek to affect government policy behind the scenes. The GDep PM has pledged to ‘extend transparency to every area of public life’ and ‘throw open the doors of public bodies, to enable the public to hold politicians and public bodies to account’. Was this just empty rhetoric or is he really committed to transparency and openness?.

· Can someone please explain why this proposed legisalation does not repeal the royal FOI exemption?

· Why doesn’t the Bill not repeal the royal FOI exemption? Given that they are, ultimately, responsible as Head of State for the governance of the country. And, correspondingly, spend a great deal of the money I am forced to pay in my tax demands.

· RE: Nick Clegg’s ‘Protection of Freedoms’ Bill in Parliament This Bill contains very significant – and welcome – changes to make government more open and transparent. However, the Bill as it stands would retain the monarchy’s absolute exemption from freedom of information rules. Which I believe is indefensible. Nick Clegg’s government has pledged to ‘extend transparency to every area of public life’ and ‘throw open the doors of public bodies, to enable the public to hold politicians and public bodies to account’.  Was this just empty rhetoric or is he really committed to transparency and openness? I think Nick Clegg should raise the issue of the royal exemption during the Protection of Freedom Bill’s second reading debate next Tuesday March 1, because I feel that the monarchy – like every other publicly-funded body – should be fully open and transparent and about its activities.

· What about the crown itself? Will the monarchy be just as open to us?
· The government has pledged to ‘extend transparency to every area of public life’ and ‘throw open the doors of public bodies, to enable the public to hold politicians and public bodies to account’. Why then, does this bill not repeal the blanket exemption from Freedom of Information afforded to the Monarchy, a public body. Or was the pledge just empty rhetoric?

· Why is Monarchy exempt from FOI. This is shameful in a democratic country to have a monarchy which is publicly funded and then exempt from public scrutiny.  When will we be free? why do you need fantasy kings an queens in 21st century?
· I am particularly concerned that this Bill does not seek to repeal the exemption of the monarchy from the FOI Act. I believe that our democratic system urgently warrants an honest and open debate about this subject.

· The amended clause chnging companies owned by public authorities to those relating to the ‘wider public sector’ would be a lawyers paradise and as mentioned above is unnecessarily complicated. There is no universal definition in law of the ‘public sector’ let alone the ‘wider public sector’ eg housing associations and care providers are public bodies for some purposes but not others. The amended clause is very uncertain in its effect.
It is clearly better to link this back to the bodies covered by the FOIA in the first place ie the 120,000 or so bodies defined as ‘public authorities’, to which that Act already relates – it would be a nonsense for a company to be covered where its parent or parents was/were not covered as such a public authority.
Additionally there ought to be exemptions built in. For example local authorities have the power to set up trading companies under s95 Local Government Act 2003 – it was required that they operate on a commercial basis as a separate legal entity to demonstrate there is no public subsidy in breach of competition laws and to ensure a level playing field with the private sector. However if commercial trading companies are subject to FOIA but the private sector is not, there will be an imbalance in the opposite direction and this may hamper their operations and competitiveness.
There are already ‘propriety controls’ on companies in which local authorities have an interest under Part V Local Government and Housing Act 1989 and the 1995 Companies Order that would require some transparency – along with information already ‘held’ by the relevant parent public authorities through their company members/directors under the FOIA – to me this is unneccessary bureaucracy and I am not clear what real problems there are in practice with the transparency of such companies – if we were clearer about the percieved problem then it may be easier to develop an appropriate solution.

· The Monarchy should not be exempt from FOI.
Their funds should be available for public scrutiny
Extend transparency to this area also.

· Seems like an opportuntiy missed and deceptive not to include the royal family?

· I cannot imagine ANY sane reason why the monarchy should wish to conceal its cost to our country and taxpayers. It is this continued secrecy which allows such deliberate misinformation such as, “They only cost 59p per person” or some other mystical figure. PLEASE ensure that the monarchy is forced to reveal their true cost to our nation.
What have they possibly got to hide?
· I can think of no reasonable grounds to exclude the royals from FOI. They are paid for by the taxpayer and they should be open to examination
· Retention of the Royal exemption from FoI creates suspicion of abuse of privilege. Scrutiny may be uncomfortable but must be in the long-term interest of all, leading to a closer and improved relationship between the head of state and the nation.

· Just as World War and more recent veterans fought to retain the freedoms we all now enjoy, our forefathers fought to establish this country as a Parliamentary Democracy and to rid this country of the tyranny which the Monarchy represented in Tudor and Stuart times. We should all guard, however, against any growth in their powers or rights, and above all in the protection of the Rule of Law. The measures contained in the Protection of Freedoms Bill seek to preserve and reinforce the exemptions which the Royal Household enjoy from the openness and transparency to which the rest of Government is,rightly subject. Such secrecy can only in the long term serve to increase the suspicion and doubt in peoples minds, particularly when the trust enjoyed by the Queen is replaced with a relationship with the next King (and Queen ?) which will take time to evolve. The Royal Exemption from openness and transparency should be repealed forthwith.

· The royal family should not be exempted from complying with the new bill.
· How can the Freedom of Information (Amendment) Bill 2010-11, first presented to Parliament on 7 September 2010 and now re-scheduled for a 2nd Reading on 18 March 2011 having originally been scheduled for its 2nd Reading on 21 January 2011, be meaningfully incorporated into this “Public Reading Stage” pilot with regards relevant details such as “the meaning of publicly-owned companies” being considered in this section no.93 of the Protection of Freedoms Bill? For example, please see: http://services.parliament.uk/bills/2010-11/freedomofinformationamendment.html and podcast of related meeting of 3 March 2011 downloadable from: http://globalnet.podbean.com/mf/play/r4kqex/FOI.mp3


	
	94. Extension of certain provisions to Northern Ireland bodies (0)

	
	

	The information commissioner
	95. Appointment and tenure of Information Commissioner (2 comments)



	
	· This Bill is very welcome in reversing the relentless and insidious growth of bureaucratic and State powers. Equally welcome is the opportunity for public comment.

· Regarding the requirement for a report from a Minister of the Crown before a motion – there ought to be a means to petition a relevant Minister to investigate whether such grounds exist, to give a statutory requirement to investigate allegations.

	
	96. Alteration of role of Secretary of State in relation to guidance powers (1 mment)


	
	· This is very welcome.



	
	97. Removal of Secretary of State consent for fee-charging powers (1 comment)


	
	· Please keep all “with the consent of the Secretary of State”, we need more checks on departments charging fees not less.

	
	98. Removal of Secretary of State consent for staff numbers, terms etc. (1 comment)



	
	· If secretary of state approval is removed then another independent body should be consulted for approval instead, no one with any sort of interest in a commercial media company should be employed in the department
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	CHAPTER 
	MISCELLANEOUS AND GENERAL

	Miscellaneous repeal of enactments
	99. Repeal of provisions for conducting certain fraud cases without Jury (12 comments)



	
	· Trail by jury is a fundamental right that should not be tampered with. A trial by jury ensures that the right of the accused is protected by presenting evidence to 12 impartial citizens and leaving them to make the determination regarding their guilt or innocence. I understand that that the argument for removing juries for some fraud cases, is in part, is due to the belief that the information is too complex for them to understand. If the information is broken down in to bits that any person without training could understand then using a jury is possible. The onus of proving the case rests with the government and by circumventing the use of a jury implies that there is a greater chance that someone might be wrongly convicted of fraud. If a society is to be free then juries must be maintained and there must not be a rush to convict.

· Trial by a Jury of ones peers has been a fundamental human right for centuries.
No matter how much I doubt/dislike the coalition at times, I remember this and thank a non-specific deity that Labour are no longer in power. NEVER tamper with it.

· Personally, i have never understood the whole issue of trial by jury in relation to whether it should be kept or abolished for certain or all trials. I mean, if I, or any other individual person, is accused of a crime, why on earth should 12 total strangers decided whether I am innocent or guilty of what I have been accused of? Things like this are best left to specially trained legal executives. It’s not for total strangers to decide whether anyone is innocent or guilty of a crime, leave it to the legal people, the police, and using the evidence provided, let the Judge decide. Would certainly save the country a whole lot of cash. On the other side of that, no, I wouldn’t like to sit in judgement on anyone else, I am not going to decide whether someone is innocent or guilty of anything, let the legal people do it. The only place trial by jury would be permissable is if a crime had been committed against a whole community or group of people, then get people from that community or group to decide what should happen. In the case of individuals, leave it to the pros.

· I believe an exception should be available for complex fraud trials. Expecting 12 good people to be able grasp the complexity of certain fraud is like asking a blind man to conduct brian surgery. I would also note that the situation is not helped by prosecuters determination to lay out in great detail the case, a process that has been known to take months of Court time. I base this on 10 years experience of fraud as an expert witness.

· Then the jury of peers should contain people who would understand such matters, still randomly chosen but from people with a background in dealing with such things.

· If the prosecution can’t explain the issues clearly to a jury, then it’s them and possibly the law at fault, not the system.
We don’t deny other criminal cases the right to trial by jury because the science behind forensic evidence is “too hard”, we trust that the prosecutors get the witnesses to explain it in lay terms – there’s no good reason this principle shouldn’t be universally applied.

· A jury should always be used.

· I was taken rather by surprise that the Bill contains a clause to repeal this (as yet unimplemented) provision. I think that, on balance, this is the right thing to do.  Nevertheless, action must be taken to reduce the length of certain of these trials. Complex fraud goes way beyond the kind of “false accounting” charges in, for example, the recent MP allowances cases. Properly explained, most jurors are able to understand complex issues. However, the fact remains that they are not used to analysing masses of paperwork and accounts. Also, many of these complex scams are hidden by using a labyrinthine company structure and computer technology. How this is to be presented to jurors requires careful consideration.

· While it may be expedient to avoid the use of jury trial, the principle of being tried by one’s peers must not be tampered with. It may be inconvenient at times but it is a hallmark of our legal system.

· There ought instead to be a provision for a court authority (judge) to determine qualifications for jurors to ensure that they have sufficient background. This ought to be broader than certain fraud trials, of course. There is more than fraud that can be too complex to be easily assessed by a lay person.

· I have always believed that S43 was the only way in which this tiny number of serious and/or complex fraud cases can be handled without gross interference in the human rights of the jurors. The only people who appear to want it repealed are ‘guilty’ accused who do better under a protracted jury trial where the jury is deliberately bamboozled by the defence and beaten into mental exhaustion by constant repitition that goes on for months on end. I also look at the arguments for the repeal of the section coming from the legal profession and wonder whether some might be motivated by financial gain as jury trials in these cases last much longer. The interests of justice is also not being served because of the balance being tipped in fabour of a NG verdict and further the cost to the public purse in these difficult times. I have no problem with jury trials in any other situation but they surely cannot be allowed in this day and age when jurors could easily end-up on a jury for 12 months and we all know that a jury of peers in this type of trial is impossible. In any case, if we are arguing about purely the principle of jury trials then (a) it is not currently a right for the accused to have one in every case anyway and (b) the section dealing with jury ‘nobbling’ in this Act would also need to be repealed as it also gives the right to a non-jury trial.  I realise that this might not be palatable but unless it can be proved that the accused or his direct agents are responsible for the ‘nobbling’ how can you then deprive them of the right to a jury trial. I see Europe looming on the horizon over this one unless you also keep S43.

· There is no way of inserting new clauses via this website, but I would like to insert a new clause 101 which would remove the word ‘insulting’ from Section 5 of the Public Order Act 1986 (remember the student arrested for calling a police horse “gay” or the 16 year old who faced prosecution for calling scientology a cult?) The commitment to remove it was in the Liberal Democrat manifesto, the current Attorney General is sympathetic, and it was recommended by the Joint Committee on Human Rights in 2008-09. The amendment to the bill I propose would read: “101 Removal of the word insulting from Section 5 of the Public Order Act 1986 (1) The Public Order Act 1986 (c.64) is amended as follows. (2) In sections 5(1)(a) and 5(1)(b), the words “abusive and insulting” are replaced by “or abusive”.”

	
	100. Removal on restrictions for time of marriage or civil partnership (8 comments)


	
	· I think that omitting section 4 and 75 is marvellous. Why should people not get married at night if they choose to? And if there are people out there willing to condict the ceremonies, let them get on with it. No one is being harmed by this so I don’t see what the problems are. I mean, in the evening or night, it may be the only time a couple can get married, what with having to work/struggling to get time off etc, so the omittion of those restrictions is wonderful!

· Fantastic. I had no clue that it was an offence to get married out of hours let alone there were permitted hours. I think this will be make mirage and civil partnerships all the more special for couples.

· Great idea. So it should be.

· I agree, removing old outdated laws is a good idea.

· This makes considerable sense no matter what other proposals are brought forward in the near future (e.g. same sex marriages; opposite sex civil partnerships etc).

· I’m not so sure about this. My understanding is that the original reason for these laws was to make it more difficult for people to get married in disguise, which is obviously easier at night.

· Abandoning this requirement entirely would make it too easy to get married in the dark. It’s actually quite difficult to create complete darkness during the daytime unless you have blackout curtains or something (try it at home, and you’ll see what I mean). But after dark, in an old church or something lit only by candles (or the new European low energy bulbs!) , there could be room for genuine doubt about the identity of the the bride or groom (or the vicar, come to that). As a safeguard, there must be a requirement that marriages carried out during the hours of darkness take place in premises with adequate electric lighting. I’ve had a look at the Marriages Act 1949 and I think that instead of deleting section 4, you should amend it so it reads as follows (Can’t work out how to draft the amendments, but this is how I think it should look when it is amended. I’ve put the added bits in square brackets to make it easier):“4. Hours for solemnization of marriages 1. A marriage may be solemnized [in any church or registered building] at any time between the hours of eight in the forenoon and six in the afternoon. [2. A marriage may be solemnized in any church or registered building between the hours of eight in the forenoon and six in the afternoon only if the premises concerned has adequate electrical lighting.] [3. Adequate electrical lighting means lighting which runs off the electricity mains and provides light at an intensity of at least X Watts per square metre] You will obviously need to consult a qualified electrician about how many Watts per square metre are needed. I hope this is helpful. Will somebody get back to me and let me know when my proposal will be debated by the MPs? (I’d also be curious to know the electricians view on how many Watts are needed, but I think the principle of not getting married in the dark is the important thing.)

· Never even knew about this restriction; makes no sense, therefore sensible to remove it.

· I assume there will be protection of employment for a Registrar or any other staff who does not wish to work overtime at night. I also assume that a realistic fee will be set by the local authority for providing this service out-of-hours as I don’t think the general public should pick up the tab for the increased costs.

	General
	101. Consequential amendments, repeals and revocations (0) 

	
	

	
	102.  Transitional, transitory or saving provision (0)

	
	

	
	103.  Financial provisions (0)

	
	

	
	104. Channel Islands and Isle of Mann (0)

	
	

	
	105. Extent (2 comments)


	
	· I suggest that section 54 should also apply in Northern Ireland, and that there is no good reason to exclude the people of Northern Ireland from the protection given from rogue clamping firms..

· I suspect that it has something to do with devolution. This may be an area that lies with the NI executive rather than Westminster.



	
	106. Commencement (1 comment)



	
	· Section 54 ought, in my view, to be commenced immediately upon receiving Royal Assent, without being subject to any form of commencement order..  Every day commencement is delayed is another day on which rogue clampers will, at least in practice, be free to clamp unlawfully, demand extortionate sums, and simply ignore all county court judgments.

	
	107. Short title (7 comments)



	
	· Why make the title long and unneccessary if you don’t have to?

· So the short title is no shorter than the original title, try the PoF Act 2011 or PoFA 2011 (has a nice ring to it).

· I don’ think the short title really reflects the true nature of the bill. The reality is that the bill makes amendments to the law but hardly legislates for a system which “protects freedoms.” A preferable title to my mind would have been merely Statute Law Amendments Bill.

· I was thinking of something witty like the “Freedoms, Surveillance Regulation and All That Stuff Act 2011″.

· The ‘public reading’ is too short on detail !
There are constant references to other ‘lists’ or ‘sections’ making outcomes unclear. Links to these other documents need to be included before we can excercise the judgement which is required to understand the impact of this bill.

· Without knowing the full provisions and extents of the bill especially the ‘repeals’ list – this bill is to me a wolf in sheeps clothing. We have learned froom the last government that the devil is in the detail which is why so many of us are keen to not be taken in by ‘acts for our benefit’ turning into more authoritarian control.

· Please re-issue with the relevant lists and sections included so that ‘we the people’ can fairly judge the intentions of this bill. At the moment it seems more about codifying restrictions on our liberties with more efficient measures than about enhancing the freedoms it purports to do in its title.

· I agree. We’re just being asked for comments on little fragments of text, with no explanation or anything. Why bother consulting the public if you’re going to make the bill impossible to understand?

· The title also seems to put a 10 month deadline on the bill, which does not seem enough for an act with so much stuff it. Could you also change the year to 2012, to give MPs more time to debate it?
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	SCHEDULES

	Amendments of regimes other than PACE
	1.1. Material subject to the Terrorism Act 2000 (0 comments)

	
	

	
	

	
	1.2. Material subject to the International Criminal Court Act 2001 (0 comments)

	
	

	
	1.3. Material subject to section 18 of the Counter Terrorism Act 2008 (0 comments)

	
	

	
	1.4. Material subject to the Criminal Procedure (Scotland) Act 1995 (0 comment)

	
	

	
	1.5. Material subject to the Criminal Justice (Scotland) Act 2003 (0 comment)

	
	

	
	1.6. Material subject to the Police and Criminal Evidence (Northern Ireland) Order 1989 (0 comment)

	
	

	Repeals etc. of powers of entry

	2.1. Water and environment (0 comment)

	
	

	
	2.2. Agriculture (0 comment)

	
	

	
	2.3. Miscellaneous (0 comment)

	
	

	
	3. Corresponding code of practice for Welsh devolved powers of entry (0 comment)

	
	

	
	4. Recovery of unpaid parking charges (3 comments)

	
	· The main benificiaries of this section of the bill will be the ‘ Private Parking Companies ‘ who threaten motorists with their constant bombardment of semi official looking paperwork threatening court action and damage to peoples credit ratings. In the majority of cases these companies issue Parking Charge Notices in free car parks and claim breaches of contract for minor infringements such as staying over time or parking over a line. It is unfortunate that the government, through the DVLA supports these companies by giving them access to drivers details. To give them further powers would only serve to validate a business which is but one step from mugging. This new industry is springing up from the ashes of the wheel clamping industry and its tactics are just as repellant. The contracts upon which these companies rely are at best implied as they are mainly on free carparks provided by supermarkets and retail parks. The signs declaring these contract conditions are sparsely located around the parks and are small enough to be missed by a driver entering a car park and finding a space to park. Their view is that a driver is knowingly entering a contract when they park. This is a large assumption given that the driver is using a facility which is deliberatly free to encourage people to visit the premises and thus increase their trade. Surely it cannot be right that one must now seek out any relevant contracts and conditions for a free facility. The alleged contracts which these companies rely upon are only designed to enable them to fine customers for infringing rules that they have set up for that purpose. It is akin to puting a sign on the pavement outside Mark & Spencer saying that you cant walk there and fining anyone who does. As a fleet manager I have had to deal with the correspondence from several of these companies and I can confirm that they do use threatening and often illegal tactics to harrass people into paying. The main issue with section 4 of this act is that it seeks to make the registered keeper totally responsible for the alleged debt. This cannot be assumed especially in the case of a fleet vehicle where the registered keeper is responsible for a great number of vehicles. It would be grossly unfair that the registered keeper should be held liable for for something outside his control especially when the debt being pursued is unsound. I propose that this section should be removed from the actr

· Isn’t section 9 a Henry VIII clause, allowing the national authority amend or repeal a statute (albeit by a statutory instrument which must be approved by both houses)? What is the rationale for requiring this type of power with this legislation
· What “freedom” is this section of the bill granting to the people? The freedom to be financially pursued by private companies, despite the fact that no contract has been entered into? This is actually a gross undoing of an existing freedom that we enjoy prior to this being signed into law. A true “freedom” law should do the exact opposite: prohibit private companies from retrieving drivers’ details from the DVLA. As Mr Fox says above, the ‘industry’ which will benefit from this law is tantamount to racketeering. They make money by enticing customers with free parking, and using the Government and DVLA (and shortly, this law) to pursue and harass members of the public who they considered to have broken their arbitrary parking rules (which are not regulated in any way). This kind of extortion should not be allowed in a civilised society.



	
	5. Replacement powers to stop and search: supplementary provisions (0 comment)

	
	

	Consequential amendments

	7.1. Destruction, retention and use of fingerprints etc. (0 comment)

	
	

	
	7.2. Safeguards for certain surveillance under RIPA (0 comment)

	
	

	
	7.3. Vehicles left on land (0 comment)

	
	

	
	7.4. Counter-terrorism powers (0 comment)

	
	

	
	7.5. Safeguarding of vulnerable groups (0 comment)

	
	

	
	7.6. Criminal records (0 comment)

	
	

	
	7.7. Disregarding certain convictions for buggery etc. (0 comment)

	
	

	
	7.8. Repeal of provisions for conducting certain fraud cases without jury (0 comment)

	
	

	Repeals and revocations
	8.1. Destruction, retention and use of fingerprints etc. (0 comment)

	
	

	
	8.2. Powers of entry (0 comment)

	
	

	
	8.3. Vehicles left on land (0 comment)

	
	

	
	8.4. Counter-terrorism powers (0 comment)

	
	

	
	8.5. Safeguarding of vulnerable groups (0 comment)

	
	

	
	8.6. Criminal records (0 comment)

	
	

	
	8.7. Freedom of information (0 comment)

	
	

	
	8.8. The Information Commissioner (0 comment)

	
	

	
	8.9. Repeal of provisions for conducting certain fraud cases without jury (0 comment)

	
	

	
	8.10. Removal of restrictions on times for marriage or civil partnership (0 comment)
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	WHAT IS A PUBLIC READING STAGE?

	18 comments
	· Would it not make sense for the Public Reading Stage to happen sometime around Report Stage? That would allow for the general public to see what sense their elected members have made of the Bill so far and read debates to better understand the interpretation of Primary legislation. Otherwise you run the risk of providing opportunity without explanation – commenting on what will be quite technical content is going to be difficult for many people not in tune with legal terms or the structure of clauses.

· I agree, I think that MPs will pick up on most of the issues raised here, the public could be used as an interested scrutiny panel following MPs input – meaning we can act more as ‘fine tuners’, if thats possible. On the contrary, I’m happy if my comments get seen by my MP and helps her to see things from her constituents perspective. Transparency is a good thing, and I’d rather not look a gift horse in the mouth :P

· @ James – Report Stage is far too late, given the pressures on Parliamentary time: the back room deals to allow certain clauses to go through “on the nod”, without any detailed scrutiny at all, will have been done by then.  This has led to some extremely poor quality or dangerous legislation under the previous Government, with attempts to smuggle in “Henry VIII” powers through obscure “non-headline” clauses buried deep within the text, or the creation of criminal offences which, as worded, affect far more people than were probably originally intended and have a chilling effect on our freedoms and liberties. Perhaps if there are significant numbers of comments, or important objections or improvements made here on a particular clause by the public (which includes many non-government experts) the more conscientious MPs (or their researchers) will take notice of these from the outset.

· Maybe a better place is between 2nd Reading and Committee stages? You can contact your MP ahead of 2R, if they don’t attend (!) or just don’t voice the view that you gave to them you will then be able to use this new opportunity to be heard? Either way, let’s welcome the opportunity this brings even if there’s some tweaking to be done about the precise placement later on.

· I have on many occassions put my opinions to my local MP and David Cameron yet, I have never had a reply directly from them although, I respect they have many others write to them. However the reply I normally get is a polite thank you for you valued opinion and about the huge amount of mail they receive. This may be a good way of getting our views across, but I wonder if they will all be read or any ideas be taken notice of. As mentioned by a few people, ‘many will be able to read the Bill, but will they be able to understand it, in its legal format?’ I am slowly working my way through it and some of it frightens me already, with the crackpots we have in society these days.

· This is a bit like Have Your Say on the BBC website. Comments may be read by others, but are unlikely to interest the government. It may help understanding if the language used was English (or your own language in Scotland, Wales or Northern Ireland). This is in some legal jargon that is meaningless to most and so badly written it quickly leads to sleep. These are important topics but cannot be understood easily enough in this form. Not even my MP could do it and he’s a Liberal.

· i have worked with young people and children in my local church for over 30 yrs a
but I am dismayed and rather humiliated to have been subjected to a crb check in order to continue this service. I come into contact with children for one hour each week and always in a group situation and wonder at the the need for such checks. Someone serving in a sweet shop near a local school and coming into contact with children every day in the school week does not require such scrutiny as myself. The Charity Commission expects the trustees of our church to be crb checked even if they are not involved in childrens work,Why???

· I am a 17 year old girl and I needed to have a CRB check to work with children, because of my involvement in runing a children’s Salvation Army group. Obviously I am not a stereotypical risk to children but in my opinion it is much better to be safe than sorry-someone coming into regular contact with children, even if it is in a group situation, will gain their trust and be familiar to them; the vast majority of child abuse is committed by a family member or friend, someone known and familiar to the child.

· I agree. This looks suspiciously like a nod to consultation in a needlessly seperate forum. Put it on the main page.

· I think the public reading stage is a good idea; it gives the ordinary citizen the choice to be informed and involved, something which was sadly lacking under the previous government. With regard to the Freedom Bill and Biometric data retention, I would like to see some details of what the procedures would be for those individuals who are already on the database, who have been arrested but not charged or convicted…how will they get their details removed?

· I think a small part of the ‘Public Reading Stage’ in general terms, ought to be devoted to allowing suggestions from the public for new clauses and new ideas related to the title of the Bill, but which are not currently included in the Bill. If an idea was both popular, workable and in keeping with Government policy, the Government could add it to the Bill by way of a late amendment.

· This is a really good idea, but the way it’s presented on this website is difficult to follow. I have found the bill on the Parliament website and it’s much easier to read, but you can’t leave comments. Why is the Government even bothering with two websites for the same bill?! Am I missing some obvious reason why we can’t post comments on the Parliament Bill pages?

· I think this idea is fabulous, and I hope it is a new start for citizen participation in our democracy. Would it not be a good idea for this “public reading stage” to be enshrined in law itself, so that if a new government comes in it cannot simply abolish it straight away?

· Would it not make sense to have some checks on the nationality of the people commenting on British legislation on this site? Perhaps by requiring a valid postcode, or something? Doing so would enable comments to be sent to each constituent’s MP and to see if different regions of the country had different opinions on the proposals, for example. I think the most important reason for this though is that I don’t think it is right that people who don’t live in this country, don’t pay taxes here, and who won’t be affected by our legislation have an equal opportunity to shape the development of such a major piece of legislation. I’d also like some verification of who the commentors are because there is nothing to stop one individual using hundreds of pseudonyms to give additional (false) weight to any particular agenda they wish to push i.e. a sham campaign.

· And as if by magic, George Monbiot writes in the Guardian today about “Astroturfing” – a phenomenom whereby online comment threads and forums are being hijacked by people who aren’t what they seem. The article says: “The anonymity of the web gives companies and governments golden opportunities to run astroturf operations: fake grassroots campaigns that create the impression that large numbers of people are demanding or opposing particular policies. This deception is most likely to occur where the interests of companies or governments come into conflict with the interests of the public. For example, there’s a long history of tobacco companies creating astroturf groups to fight attempts to regulate them.” Read the article here: http://www.guardian.co.uk/environment/georgemonbiot/2011/feb/23/need-to-protect-internet-from-astroturfing
· This is a splendid idea, but it is a little frustrating as yet. The various web sites, in this case those of the Home Office, Parliament and Cabinet Office do need some thought about how to help the public to engage with this process. They tend to direct one to and fro, and it was hard to find what the deadline is for making comments. The Parliament web site doesn’t (yet) recognise this step at all in its descriptions of the passage of this bill or bills in general.

· Some small confusion about timing, I think. The introduction above refers to the “normal parliamentary convention…. that there should be at least two weekends between the initial publication of the Bill and the first proper debate in Parliament”. If I understand the new system rightly, the public comments will be considered at the Committee stage; shouldn’t this be specifically stated here? And isn’t the second reading a “proper debate”, shouldn’t it read, say, the first “detailed debate”? I note from the Parliament web-site that the second reading of the Equality Bill was in the week following the first reading.and I’m sure this was as “proper” a debate as the second reading on the “Freedom” bill.

· The proposal in the Protection of Freedoms Bill – Section 56 leaves registered keepers of cars unfairly liable for offences not committed by the registered keeper, while the property was not in the keepers possession. Such a clause would cause issues for car loan/hire companies, and I believe it should therefore be adjusted. The clause in its current state leaves the owner’s civil rights being impeded and owner becoming liable for the actions of others while utilising their property. Extending the same principles over alternate scenarios demonstrates concern. If I was a landlord owning a property and a tenant used the property for illegal or illicit purposes without my knowledge should I be liable? I believe not and I believe that common sense and current legislation supports this. In the parking enforcement section (56) the owner is being held liable for actions and agreements entered by the driver potentially without their consent. To hold the owner liable for an implicit agreement which they have not entered and may not have knowledge of is simply unfair. Today contract law governs the use of private car parks and clearly stipulates that their must be an offer, acceptance/implied acceptances, clear terms and conditions and closure or a breach? The registered keeper if not in the vehicle has no offer, acceptance or knowledge of the terms and conditions that they are being held accountable for breaching. For this act to stipulate that the registered keeper is liable for a contract with the private parking firm is leading to unfair consumer contract terms. Extending the protection of freedoms bill in this way is not in the spirit of the bill and is in fact not protecting the rights and freedoms of the general public (vehicle owners/keepers). There are simply more vehicle owners than private land owners and the bill in its current state is impeding on the civil rights and freedoms of the majority by holding them liable for agreements which they may not have entered. Furthermore, private parking operators in their current form are issuing penalties for breaching parking contracts as today the fee/charges are not representative of the loss incurred. An example from case law that defines a penalty is the rules by Lord Dunedin in Dunlop Pneumatic Tyre Co. Ltd. v. New Garage and Motor Co. Ltd. (1915). In contrast to Lord Dunedin’s guidance many private parking companies are issuing penalties of up to £150 which is not representative of their clients loss or cost of enforcement. I very much support that private landlords should have the right to protect their land but if this bill came in to force in its current state, without additional regulation of the penalties issued, it not only impedes on the general publics freedoms it also leaves them liable for what are unreasonable penalties in agreements they have not entered.
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