Response by The Sheriffs’ Association

Devolution issues and acts of the Lord Advocate

An informal consultation

The Association welcome an opportunity to comment upon this informal consultation.

1. The application of section 57(2) of the Scotland Act 1998 to acts of the Lord Advocate, in her capacity as prosecutor, does indeed cause problems for the operation of the courts and the system of criminal justice in Scotland. 

2. Many of the problems with the current structure were identified or anticipated by Lord Bonomy in Chapter 17 of his report, 'Improving Practice  -  The  Review of the Practices and Procedure of the High Court of Justiciary’,  2002.  In chapter 17.14, Lord Bonomy recommended that 

‘Schedule 6 of the Scotland Act should be amended to make it clear that acts or failures to act by the Lord Advocate as prosecutor, and anyone acting on his authority or on his behalf as prosecutor, are excluded from the definition of a devolution issue. The Scottish Government should urge the United Kingdom Parliament to make that amendment.’

3. On every occasion that it has been appropriate to do so, the Sheriffs’ Association has endorsed Lord Bonomy’s recommendation.  Having considered the matter afresh, that remains the Association’s position.  Further, the Association would submit that there have been further developments since 2002 which enforce the desirability of following Lord Bonomy’s recommendation in this respect.
4.  Lord Bonomy’s objections
It is useful to summarise Lord Bonomy’s objections:

(i). The current structure can cause substantial delay, particularly where appeals are taken to the Supreme Court. 
(ii). The procedure is cumbersome.

(iii). These features can be prejudicial to the convention right to a fair trial within a reasonable time. 

(iv). The requirement to intimate devolution issues to the Advocate General introduces another party to criminal proceedings in Scotland who has no obvious constitutional interest in them, and it might be thought, no proper place in them.  

(v). Issues concerned with convention rights can be satisfactorily dealt with under the Human Rights Act 1998. (Subsequent experience has shown that many of the points which are raised as devolution issues could be dealt with satisfactorily under domestic law, particularly the common law. This point was forcefully made by all five members of the court in Robertson Petitioner, Gough v McFadyen 2008 SCCR 20 at paragraphs 65, 106, 109, 111, 114.)
(vi). In paragraph 17.9, Lord Bonomy noted the irony in political devolution being accompanied by a loss of legal sovereignty by the Supreme Courts in Scotland.
5.  Other difficulties

(a). The means by which a fair trial is achieved, and other convention rights respected, in the idiosyncratic Scottish legal system is best regulated by a court which is applying its own procedures and law of evidence and is located within that system. The High Court of Justiciary is familiar with the idiosyncrasies of the Scottish system which achieves a fair trial by its own mechanisms. Some of these are unique to Scotland, namely the requirement for corroboration and the not proven verdict. Given the unique features of the law in Scotland, it may not be possible to interpret the requirements of article 6 in precisely the same way in all of the United Kingdom jurisdictions. 
(b). The imposition of procedural requirements by the Supreme Court may eliminate the independence of the Scottish legal system. If the approach of the Supreme Court is such that only by adopting features of the English system will it endorse the Scottish system as convention compatible, the direction of travel is clear.  It is difficult to imagine that that was an intended consequence of devolution. 

(c). The existence of two courts in different countries deciding essentially the same issues has proved to give rise to frequent differences of opinion which have caused considerable uncertainty within the legal system in Scotland. This might be more palatable if it was consistently shown that the Supreme Court was correcting the High Court of Justiciary, but the history of such cases is rather more complicated as can be demonstrated by some examples.
(d). In R v HMA 2001 SCCR 943 and 2002 SCCR 697 the judge at first instance, and then the High Court of Justiciary on appeal, rejected a claim that a trial could not proceed where there had been delay. By a majority of three to two the JCPC held that where there was a breach of the requirement to trial in a reasonable time there could be no trial, R v HMA 2003 SCCR 19. In the House of Lords this decision was deemed erroneous by a majority of seven judges to two in AG Reference (No 2 of 2001) [2004] 2AC 72. R was departed from by the JCPC in Spiers v Ruddy 2008 SCCR 131. As a consequence of the decision by the JCPC in R, many prosecutions were abandoned by COPFS, and that may well have included prosecutions for murder and rape. The decision to abandon many of those cases would not have been made had the JCPC in R come to the position which it came to in Spiers v Ruddy. 
(e). In Holland v HMA 2005 SCCR 417 the JCPC exercised a power to quash a conviction which is not found in the Criminal Procedure (Scotland) Act 1995 or the Scotland Act 1998. The Scotland Act only permitted the JCPC to determine devolution issues.  The power exercised in Holland was one which the JCPC rather implied that it did not have in Montgomery v HMA 2000 SCCR 1044 at 1107F-G.  The power which the court exercised in Holland is found in an Order in Council – Judicial Committee (Powers in Devolution Cases) Order 1999 (Holland at paragraph 86).
(f).  The decision in Holland in so far as it related to previous convictions of witnesses paid no regard to the convention rights of witnesses and took little or no account of the law of evidence in Scotland. This required to be corrected by the JCPC in HMA v Murtagh 2009 SCCR 790.

(g). The discussion by the JCPC in Holland of the consequences of non-disclosure in relation to the fairness of a trial gave rise to widespread confusion in the Scottish legal system, not least on the part of the Scottish Criminal Cases Review Commission. It was accepted by the SCCRC, which for a while advertised this view on its website, that a trial would be unfair if it could not be excluded that undisclosed material might possibly have affected the verdict. The SCCRC referred cases back to the Court on the basis of what the Supreme Court has now explained, in McInnes v HMA 2010 SCCR 286, was a mis-reading of Holland. 
(h). These observations are not intended to be critical of the JCPC/Supreme Court. It is readily apparent that not all relevant case law and considerations were put before the JCPC by parties in R and Holland, and it is not the fault of the judges of the JCPC that many practitioners in Scotland have misunderstood their judgments. The Association simply uses these examples to demonstrate some of the uncertainties which have affected the legal system in Scotland whilst two courts have been interpreting the application of the convention to Scots law in different ways.

(i). There is much to be said for the responsibility for the interpretation of the proper application of convention rights in criminal cases in Scotland to rest with the High Court of Justiciary, subject to the possibility of subsequent consideration by the European Court of Human Rights which would examine all of the relevant features of the Scottish system before reaching its decision. 

(j). A further consequence of the devolution issue problem relates to extradition requests from European courts to Scotland (all dealt with in Edinburgh).  Considerable delays arise in dealing with these cases as a result of devolution issues being taken all the way up to the Supreme Court which reflects adversely on the Scottish legal system elsewhere in Europe. 

 
(k). It can reasonably be assumed that there would be at least some financial savings made if it were unnecessary for devolution issues to be intimated to and then considered by the Advocate General. In the Sheriff Court, extra diets are frequently fixed to allow a devolution issue to be intimated both in solemn and summary procedure.  Given that any fair trial or convention issue can be raised under the Human Rights Act, and many can be raised under domestic law, there would appear to be no prejudice to accused persons to offset against potential savings. The potential for financial savings may be a material consideration in the current climate.
6. The Sheriffs’ Association endorses Lord Bonomy’s recommendation and commends them to the Expert Group.
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