SUBMISSION BY THE JUDICIARY IN THE COURT OF SESSION AND HIGH COURT OF JUSTICIARY
In response to the informal Consultation Document issued by the Advocate General on behalf of the Expert Group formed by him to consider matters of concern relating to devolution issues and the acts of the Lord Advocate.
The Background
[1]
As was recognised by the Calman Commission, the way that the Scotland Act 1998 affects acts of the Lord Advocate in her capacity as prosecutor has given rise to a number of complex issues.  That Commission concluded that some of the issues raised went beyond its remit and so declined to make any recommendation.  Central to the issues referred to is the application, under the Scotland Act 1998, of the devolution issue procedure to the acts of the Lord Advocate, as prosecutor.  We note that the policy issue which is perceived to arise is whether the devolution issue procedure should continue to apply to the Lord Advocate, as prosecutor, and, if so, to what extent.
[2]
As is observed in paragraph 8 of the Consultation Document, a number of issues have been identified which result from the operation of the provisions of section 57(2) of and Schedule 6 to the Scotland Act 1998.  These problems are seen to relate both to the legal consequences of the vires control created by section 57(2) and the procedural effects of the devolution issue procedure, largely to be found in Schedule 6 to the Scotland Act 1998 and Chapter 40 of the Act of Adjournal (Criminal Procedure Rules) 1996.  The consequences of the provisions of section 57(2) are set out in paragraph 10 of the Consultation Document, with which description we would agree.
[3]
In paragraphs 12 and 13 of the Consultation Document, the Expert Group summarise the concerns which we expressed in our Submission to the Calman Commission, dated 10 October 2008, in paragraphs 5 to 13 of that Submission, under the heading “Is there a problem?”.
[4]
In paragraphs 15 to 19 of the Consultation Document, the Expert Group summarise the possible options for reform discussed in our Submission to the Calman Commission.  In paragraph 16, the view is expressed that:
“Two of the options considered by the Judiciary involved very significant institutional or constitutional change.  These were:  the role of the Lord Advocate should be changed to that of a legal advisor to the Scottish Executive (and she would otherwise remain as a full member of the Executive), but with her responsibility as public prosecutor transferred to a ‘Director of Public Prosecutions’ in Scotland;  and (as a different option), there should be a general right of appeal in criminal matters to the Supreme Court.”

We would agree with the view that these two options would involve very significant institutional or constitutional change.  As we observed in paragraph 15 of our submission to the Calman Commission, certainly one, and, it might be, both, of these options, which involve changes of a radical nature, would be likely to generate very considerable controversy.  We note that the Expert Group consider that those options go beyond the scope of its remit, which is to consider whether technical change should be made to the scope or operation of devolution issue procedure.  For that reason, we give no further consideration to those options at this time.  However we note that an option which we presented in our Submission to the Calman Commission that is considered to be compatible with the Expert Group’s remit was that the Lord Advocate’s acts, in her capacity as head of the system of criminal prosecution in Scotland, should be expressly excluded from the vires control in section 57(2) of the Scotland Act 1998.  We agree that such a change would bring the position in Scotland into line with what we understand to be the position in England, Wales and Northern Ireland, where the prosecuting authorities are subject to the provisions of the Human Rights Act 1998 but not to any counterpart of section 57(2) of the Scotland Act 1998.
[5]
We note that the Expert Group consider an alternative to the foregoing proposal would be to retain the general structure of the current Scotland Act scheme but to reform the devolution issue procedure, in order to avoid some or all of the problems identified.  For example, the courts could be given the power to raise devolution issues of their own motion, or devolution issues which arise in criminal matters could be removed from the jurisdiction of the Supreme Court.  As we understand it, the Advocate General and the Expert Group would welcome views upon these particular options.  The purpose of this document is to express our views on all these matters. 
Developments and Changes in Law and Practice Relating to Devolution Issues since 10 October 2008

[6]
Before expressing our views on the topics raised by the Expert Group, we consider that it is necessary to draw attention to certain developments and changes in relation to the law affecting devolution issues which have come about since the date of our submission to the Calman Commission, 10 October 2008.  In our view, these changes have occurred in two areas:  (1) the dichotomy between the approach of the Supreme Court in relation to material not disclosed by the Crown prior to trial in criminal proceedings and the approach of the Criminal Appeal Court to the existence and significance of evidence which was not heard in first instance criminal proceedings, under section 106(3)(a) of the Criminal Procedure (Scotland) Act 1995, “the 1995 Act”;  and (2) procedural law relating to devolution issues.  We deal with these in turn.
[7]
The dichotomy to which we refer was highlighted in paragraphs 7 to 13 of our Submission to the Calman Commission.  In paragraph 10 of that Submission we referred to the test developed by the Privy Council, now the Supreme Court, in relation to undisclosed material, as that was explained in the observations of Lord Rodger of Earlsferry in paragraphs [82] and [83] of his Opinion in Holland v HM Advocate 2005 S.C. (P.C.) 3.  The criterion expressed in that Opinion was whether the material not disclosed “might not possibly have affected the jury’s verdict”. 
[8]
In the case of McInnes v HM Advocate 2008 S.C.C.R. 869, the Criminal Appeal Court, in a referral to it by the Scottish Criminal Cases Review Commission, was faced with the need to consider the consequences of failure by the Crown to disclose a police statement.  The Court required to consider what test was to be applied in determining whether such failure had led to a miscarriage of justice.  The Court held that it was not entitled to adopt a test which depended simply on whether the denial of access to the statement “might possibly have affected” the outcome;  it considered that a robust test was required and that that test should be whether there was a real risk of prejudice arising from the failure.  In that connection we refer to the judgment of the Lord Justice General in paragraph [20] on page 882.  That decision was the subject of an appeal to the Supreme Court, the decision in which is reported at 2010 S.C.C.R. 286.  The appeal was refused, but it is apparent from the Opinions issued that the Supreme Court thought it right in practice to depart from the criterion expressed in Holland v HM Advocate.  In this connection we refer to paragraph 20 of the judgment of Lord Hope of Craighead, where he said that the test to be applied was whether, taking all the circumstances of the trial into account, there was a real possibility that the jury would have arrived at a different verdict.
[9]
While that decision represents a retreat from the more extreme position adopted, particularly by Lord Rodger of Earlsferry in Holland v HM Advocate, what is quite clear is that there remains a disparity between the approach adopted in such a case of non-disclosure and the approach that would be adopted in the High Court of Justiciary in a case brought under section 106(3)(a) of the 1995 Act, as explained by Lord Justice General Cullen in Al Megrahi v HM Advocate 2002 J.C. 99 at p 169.  In view of the difficulty of identifying reasons why there should be such a difference in approach, we continue to regard the situation as unsatisfactory, for the reasons that we explained in paragraphs 10 to 12 of our Submission to the Calman Commission.  That Submission should be read along with this paper.
[10]
We turn next to consider changes that have occurred since 10 October 2008 in the procedural sphere.  Under paragraph 13 of Schedule 6 to the Scotland Act 1998, provision is made for “an appeal against a determination of a devolution issue” by a Court of two or more judges of the High Court of Justiciary to the Supreme Court, but only with leave of the court concerned or, failing such leave, with special leave of the Supreme Court.  In McDonald v HM Advocate 2008 S.C.C.R. 154 the Criminal Appeal Court was concerned with the terms of rule 40.2 of the Act of Adjournal (Criminal Procedure Rules) 1996, which deals with the raising of devolution issues in proceedings on indictment.  It was faced with the need to decide whether certain devolution issue minutes tendered in the proceedings ought to be received.  It decided that they should not, for the reasons set forth in paragraphs [66] and [67] of the Opinion of the Court delivered by the Lord Justice General.  The practical effect of that decision was that the devolution issues sought to be raised in the minutes concerned were not, in any real sense of the word, “determined” by the court.  That decision was the subject of an appeal to the Judicial Committee of the Privy Council, the decision in which is reported in 2008 S.C.C.R. 954.  The Judicial Committee held that the receipt of a devolution issue minute by the lower court was not a prerequisite of the hearing of an appeal by the Board against the determination of a devolution issue;  that the Board would always pay careful attention to the reasons why High Court judges did not permit the issue to be raised in their court and normally a failure to observe the procedural rules of the lower court would have the same consequences before the Board;  but that special leave might be given if there was a point of general public importance that needed to be considered by the Board.  Further, Lord Hope of Craighead held that a decision by the High Court of Justiciary not to entertain and determine a devolution issue that had been intimated to it could be treated as a “determination” of the issue for the purposes of paragraph 13 of Schedule 6 to the Scotland Act 1998;  this might be thought a somewhat Jesuitical position.  Lord Hope’s reasoning in this regard is to be found in paragraph 16 of his judgment.  Thus the position that has now been reached is that the Supreme Court will treat as “a determination of a devolution issue”, for the purposes of paragraph 13 of Schedule 6, a decision by the Criminal Appeal Court not to entertain a devolution issue, which might, for example, have been sought to be raised at a very late stage in proceedings.  The practical effect of that approach must inevitably be that there now exists an extended possibility of proceedings in the High Court of Justiciary being substantially delayed by appeals to the Supreme Court in circumstances in which the High Court considered that they should not be.  A further consequence of the decision in McDonald v HM Advocate on appeal is that rule 40.5 of the Act of Adjournal (Criminal Procedure Rules) 1996 is, in effect, a dead letter.  By this decision, we consider that the High Court of Justiciary has been deprived of the power to control the orderly and timeous raising of devolution issues before it.  This point is made in paragraph 2 of the Commentary on the decision by Sir Gerald Gordon annexed to the report in the S.C.C.R. at page 980.
[11]
In the present context, it is also appropriate to draw attention to Allison v HM Advocate 2009 S.C.C.R. 476.  The circumstances in that case were that an appellant had been convicted of being concerned in the supply of controlled drugs and had appealed to the Criminal Appeal Court against conviction.  The grounds of appeal included a failure by the Crown in their duty to disclose the previous convictions of a deceased witness, whose statement in a police interview was led as evidence, which, it was submitted, impinged on the appellant’s right to a fair trial in terms of Article 6 of the European Convention on Human Rights.  However, the appellant had not either formulated or intimated any devolution issue in the appeal under section 106 of the Criminal Procedure (Scotland) Act 1995.  After that appeal had been refused, nevertheless he applied to the High Court of Justiciary for leave to appeal to the Privy Council.  It was held that, because of the applicant’s failure to observe the requirements of paragraph 5 of Schedule 6 to the Scotland Act 1998, the Advocate General had been deprived of the opportunity of deciding whether to participate in the proceedings, and that, as a consequence, the court had been disabled from making a determination of any devolution issue which might have arisen, since the statutory prerequisites of such a determination did not exist;  and that, in the absence of a competent determination of any devolution issue, the provisions of paragraph 13 of the Schedule could have no application;  accordingly the application for leave to appeal was refused as incompetent.  It is perhaps worth quoting the Commentary of Sir Gerald Gordon on this decision.  In paragraph 1 of that Commentary he observed:
“It will be interesting to see what happens if and when special leave is sought from the Privy Council.  As the Privy Council made clear in McDonald, they are not bound by the Act of Adjournal, but they are bound by the Scotland Act and the High Court has based itself on the provisions of that Act and its restriction of any right of appeal to appeal against the determination of a devolution issue.  But although the Privy Council will not hear argument on any devolution issue which has been abandoned in the High Court (Follen v HM Advocate 2001 S.C. (P.C.) 104), it remains to be seen whether they will hear an appeal where no devolution issue has been intimated at all, or even where the point at issue has not been formulated in the appeal.  Paragraph 5 of the Schedule does not appear to have figured in McDonald, where it is specifically said that the receipt of a devolution issue by the lower court is not a prerequisite of an appeal to the Privy Council, but a devolution minute had been intimated in that case, although it was refused because, as was also the case in Fraser v HM Advocate 2008 S.C.C.R. 407, it came too late.  The Privy Council also proceeded on the view that the refusal of devolution minute was itself the determination of a devolution issue.  If special leave is sought from the Privy Council in this case it may provide a clear decision as to whether an appeal is competent whenever any argument is taken - such as an argument about disclosure - which involves a situation in which the Crown are alleged to have acted in a way which is incompatible with the accused’s Convention rights, whether or not any reference to, or any significant use of, the Convention was made in the appeal.”
In due course, special leave was sought from and granted by the Privy Council.  The appeal was heard by the Supreme Court and their decision is reported in 2010 S.C.C.R. 277.  In its decision, the Supreme Court briefly adverted to the fact that no intimation of any devolution issue had been given to the Advocate General, as required by paragraph 5 of Schedule 6 of the Scotland Act 1998, but apparently considered that that was a matter of no significance in the circumstances.  It went on to decide what it conceived, in the absence of any devolution issue minute having been lodged in the court below defining the issue, was a devolution issue “determined” by that court.  It seems to be a consequence of this decision that the provisions of rule 40.2 of the Act of Adjournal (Criminal Procedure Rules) 1996, requiring the giving of intimation of a notice of intention to raise a devolution issue and rule 40.6, which deals with the facts and circumstances and contentions of law on the basis of which it is alleged that a devolution issue arises in the proceedings, can be ignored by appellants with impunity, so far as the Supreme Court is concerned.  It seems that the Supreme Court will now treat as having been “determined” an issue which they see as arising in the circumstances of a particular case, although that issue has never been defined or, in reality, determined in any court below.  That cannot be seen as satisfactory, in our view.
[12]
Finally, it is appropriate to draw attention to Fraser v HM Advocate (No. 2) 2009 S.C.C.R. 500.  In that case an appellant, who had been convicted of murder, sought to lodge a devolution issue minute on the ground of failure by the Crown to disclose that one of its officers had given information in a precognition which was considered material.  That step was taken at the outset of the appeal hearing before the Criminal Appeal Court.  That Court refused to exercise its discretion to allow the minute to be lodged late and the appeal accordingly proceeded solely as one under section 106 of the 1995 Act, based on fresh evidence.  The Court refused the appeal on the ground that the legal requirements for a successful fresh evidence appeal had not been met.  In addition, the Court made some general remarks about the scope of the duty to disclose, and expressed the opinion that, if there had been a failure to disclose by the Crown, the appeal would still have been refused since that failure would not, in the circumstances of the case, have led to a miscarriage of justice.  The appellant then applied to the Criminal Appeal Court for leave to appeal to the Privy Council against the Court’s refusal to allow the devolution minute to be received.  That application was refused, the Court holding that, in any appeal for which leave might be granted, the applicant would seek to canvas the very same issues as were canvassed in the course of his appeal under section 106;  that to allow leave to appeal would authorise a procedure under which the Judicial Committee would, quite simply, review the merits of a decision reached by the Criminal Appeal Court under that section;  and that paragraph 13 of Schedule 6 to the Scotland Act 1998 was not intended to achieve such a result.  It is understood that special leave has been granted for an appeal to the Supreme Court, although, as yet, it appears no decision has been reached on the merits of such an appeal.  In the light of the circumstances of that case, it might be argued that a position has now been reached in which, provided that some aspect of a decision by the Criminal Appeal Court can be characterised as the “determination of a devolution issue”, in however artificial a sense, the whole merits of such a decision may be brought for review before the Supreme Court.  It can therefore now be said that, by a series of incremental decisions, taken on the basis of the statutory provisions under discussion, a major constitutional change has already been brought about in relation to the existence of a right of appeal from a decision of the Criminal Appeal Court to the Supreme Court, and that without the public consultation and careful consideration that such a major constitutional change might have been expected to receive.  We cannot regard that as a satisfactory situation, or think that such a result was ever intended by those who drafted the Scotland Bill 1998 or the United Kingdom Parliament which passed it.
Possible Reform
[13]
Against the foregoing unsatisfactory background, we would argue that it would be appropriate for amendments to be made to the Scotland Act 1998 and, in particular, section 57(2) and, so far as necessary, Schedule 6, to the effect of excluding from the scope of section 57(2) any act, or failure to act, of the Lord Advocate in her capacity as head of the system of criminal prosecution in Scotland.  In our view, it is difficult to discern any sound reason for which in the bringing and conducting of prosecutions in Scotland, the acts, or failures to act, of the prosecutor should be subject to the vires control in question.  The prosecutorial activity is not such as to raise “important questions which affect the boundary of the devolution settlement”.  (v. Explanatory Notes to Schedule 6 to the Scotland Act referred to in paragraph 6 to the Scotland Act referred to in paragraph 6 of the Consultation Document).  No such control is placed on prosecutions in other devolved jurisdictions, which points to the control as being unnecessary and inappropriate.  The existence of the control in Scotland has led in practice to the frequent lodging of devolution issue minutes, adding to the expense of criminal prosecutions and contributing additional procedural complexity and material delay in them.  We note that the office of the Advocate General has required to suffer the administrative burden of processing over 10,000 such minutes, of which but 35 have prompted intervention.  We are not aware of any evidence that those promulgating the Scotland Act 1998 ever envisaged those consequences for the system and administration of criminal prosecutions.  By excluding the acts and failures to act of the Lord Advocate in her capacity as head of the system of criminal prosecutions from the scope of section 57(2), the problems which we have sought to outline in the earlier stages of this Submission in Response could be obviated.  In support of that position, two points that are already well known to the Expert Group must be emphasised.  First, the change which we desiderate would bring the position in Scotland into line with what we understand to be the position in England, Wales and Northern Ireland, where the prosecuting authorities are not subject to any counterpart of section 57(2) of the Scotland Act 1998, but are, of course, affected by the provisions of section 6(1) of the Human Rights Act 1998, which makes it unlawful for a public authority to act in a way which is incompatible with a Convention right.  Second, the Court in Scotland is also subject to that provision and would continue to be, as would the Lord Advocate.  Thus, the protective provisions of the Convention, including, in particular, Article 6, would continue to be available to persons against whom criminal proceedings were brought.
[14]
In paragraph 18 of the Consultation Document, the Expert Group raise the possibility of an alternative to the proposal which we favour, which would be to retain the general structure of the current Scotland Act regime, but to reform the devolution issue procedure, in order to avoid some or all of the problems identified.  For example, the courts could be given the power to raise devolution issues of their own motion, or devolution issues which arise in criminal matters could be removed from the jurisdiction of the Supreme Court.  In relation to the first of these possibilities, we are unclear as to how the object mentioned could be achieved.  In any event, the giving of a power to the court to proceed in that way might possibly be seen as detracting from its position of impartiality.  As regards the second, it appears to us that most of the problems currently experienced in relation to the handling of devolution issues in the area of the acts, or failures to act, of the Lord Advocate, in her capacity as head of the system of criminal prosecution, are a consequence of the existence of the provisions of paragraph 13 of Schedule 6.  If paragraph 13 were to be amended so as to remove from the jurisdiction of the Supreme Court appeals in relation to devolution issues arising in criminal matters, it seems to us that very little purpose would then be served by what would remain of the system of devolution issue procedure.  No doubt provisions such as paragraph 9 of Schedule 6 could continue to be operated, but we are not persuaded that there would be much benefit in that, since any devolution issue which might be referred in that way to the High Court of Justiciary could, in substance, be the subject of determination in an ordinary criminal appeal.
[15]
The Expert Group raise, under the heading of “Issues for consideration”, several bullet points.  We would wish to comment on these as follows.  
[16]
As regards the first of them, we would agree that the section 57(2) vires control is a core feature of the devolution settlement in relation to the position of members of the Scottish Executive.  The exclusion from its scope of the acts of the Lord Advocate, as the head of the Scottish prosecution system would, to that extent, reduce its rôle, but, as already mentioned, we do not see criminal prosecutions, as such, raising important questions affecting the devolution settlement.  We would see that change as justified for the reasons which we have sought to explain.
[17]
Turning to the second of the several bullet points we favour the view that the exclusion should embrace the functions of the Lord Advocate in relation to the investigation of deaths in Scotland.  It appears to us that there is no strong reason why the decisions of the Lord Advocate in that area should be subjected to the devolution issue procedure set out in Schedule 6 of the Scotland Act 1998, as it stands.  
[18]
Turning to the matter referred to in the third bullet point, we would favour an exclusion, not only in relation to Convention rights, but also in relation to Community law.  We have difficulty in seeing why it would be appropriate for an act, or failure to act, of the Lord Advocate to be subject to the devolution issue procedure in relation to Community law, if such an act, or failure, was not to be subject to that procedure in relation to Convention rights.  Moreover, we fail to see any reason whatever for which a prosecution in respect of a matter of EU law should be subject to the vires control.  If there was a question whether the position of the Lord Advocate in a criminal prosecution was in accordance with EU law, that would be a matter to be decided by the first-instance criminal court, which might, in its discretion, refer the matter to the Court of Justice of the European Union for a preliminary ruling.  In its appellate capacity (absent the further appellate devolution issue jurisdiction), the High Court of Justiciary would, unless the position was acte claire, be bound to request a preliminary ruling.  On ordinary principles of EU law, the court would be bound to apply and give effect to the judgment of the Court of Justice.  Thus, in our view, there is no place for a vires control on prosecutions respecting EU law.  This, in our view, underscores the flaws in the application of section 57(2) to criminal prosecutions.
[19]
As regards the fourth of the bullet points, we would doubt whether what is said in paragraph 7.6 of Mr Iain Jamieson’s article entitled “Relationship between the Scotland Act and the Human Rights Act”, truly addresses the issue with which the Expert Group is concerned in the Consultation Document.  Upon the basis that the acts of the prosecuting authority in Wales and Northern Ireland do not give rise to devolution issues under the applicable legislation, it can hardly be suggested that the retention of section 57(2), as it stands unamended, is going to conduce to a consistent and coherent United Kingdom view on the matters affected; indeed the opposite would be true.
[20]
Turning to the fifth bullet point, as we understand it, the question posed proceeds upon the premise that section 57(2) of the Scotland Act 1998 is not to be amended in the way we would favour.  On the assumption that that provision is to remain as it is, it may be that, in many cases, there is no reason for the Advocate General, as a law officer in the United Kingdom Government, to intervene.  Indeed, the statistics referred to in the Consultation Document would seem to confirm that that is so.  However, it is possible to envisage that, from time to time, a point might be raised in which the United Kingdom Government had a real and significant interest.  If that were so, it would appear appropriate for some requirement in relation to intimation to survive. 

[21]
In relation to the sixth bullet point, we would recognise that devolution issues may be raised in criminal proceedings in relation to matters other than the acts, or failures to act, of the Lord Advocate, as head of the system of criminal prosecution.  Plainly, as the Expert Group contemplates, an argument might be advanced that an Act of the Scottish Parliament creating an offence, or penalty, in respect of which a prosecution had been brought, was outwith its legislative competence, because it related to reserved matters, or for any of the other reasons set forth in section 29(2) of the Scotland Act 1998.  In terms of Schedule 6, paragraph 1(a), such an issue would itself be a devolution issue and, in our view, should remain such.  Likewise, an issue might be raised to the effect that some provision of subordinate legislation, relied upon in a criminal prosecution, was incompatible with Convention rights or Community law.  We would see no particular difficulty in retaining the arrangement whereby that was a devolution issue, which is a consequence of the provisions of section 57(2) of the Scotland Act 1998.  We consider that issues such as those would be appropriate for consideration by the Supreme Court under the devolution issue appeal system.  It appears to us that they raise important questions relating to the scope of the powers of the Scottish Parliament, or of members of the Scottish Executive which are of a quite different character from the issues raised in relation to acts, or failures to act, of the Lord Advocate, as head of the criminal prosecution system.  In other words, in such cases, the problem would lie with the primary legislation of the Scottish Parliament, or the secondary legislation promulgated by Scottish Ministers, and not the acts, or failures to act, of the prosecutor in seeking to enforce that legislation.  Thus any challenge would have to be on a wider and more direct basis, directed to the normative measure in question.  No doubt it is not beyond the skill of Parliamentary Counsel to draft in terms which address that matter.
[22]
Finally, we think it right to raise a matter of technical detail, which should be brought to the attention of Parliamentary Counsel in the event of a decision being taken to promote legislation to exclude the Lord Advocate from the scope of section 57(2) of the Scotland Act in relation to her position as responsible for the system of criminal prosecution in Scotland and, it may be, for the investigation of deaths.  In paragraph 5 of the Consultation Document, reference is made to section 57(2) of and Schedule 6, paragraph 1(d), as bearing on the issue under consideration.  However, we conceive that paragraph 1(e) of Schedule 6 must also be taken into account.  It, of course, provides that “a question whether a failure to act by a member of the Scottish Executive is incompatible with any of the Convention rights or with Community law” is also within the definition of “devolution issue”.  Many of the devolution issue Minutes lodged in criminal proceedings are based on failure of the Lord Advocate to act, which are claimed to be incompatible in the relevant sense.  This feature of Schedule 6 will require to be taken into account in the drafting of any proposal for legislation.
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