Devolution issues and acts of the Lord Advocate

Observations upon issues raised in informal consultation paper

I am not in any position to say whether the application of section 57(2) of, and Schedule 6 to, the Scotland Act to the acts of the Lord Advocate causes any problems to the operation of the courts or to the system of criminal justice in Scotland. 
Neither do I consider that I am competent to offer any views upon the highly politically charged issues raised in the consultation paper. However, I would like to offer some brief observations upon what appears to me to be some of the main issues raised in that paper, namely - 
1
The vires control

It may thought that there is something wrong in principle about limiting what the devolved institutions can do by means of a vires control so that they have no power to act outwith those limits. In particular, it may be thought that there is something wrong in principle about providing that the devolved institutions have no power to act incompatibly with the Convention rights or with EU law. 
However it may be considered that it would be in the interests of the UK Government that there should be some mechanism to prevent the devolved institutions from acting outwith those limits, particularly where the UK might otherwise be at risk of being held by the European Court of Human Rights or the European Court of Justice to have breached those rights or that law. It may also be considered preferable that any question as to whether the devolved instutitions have acted outwith those limits should be decided judicially by the domestic courts in the UK. This might be seen to be less objecionable than having those limits subject to the alternative of  having some political control exercised by the UK Government over the devolved institutions – for example by conferring upon the Secretary of State for Scotland some kind of a Governor General role over the Scottish Parliament and Government.
2
Subjecting the Lord Advocate to the vires control
If the principle of the vires control is accepted, it may nevertheless be thought that it is inappropriate that the Lord Advocate should be subject to that vires control, particularly in her capacity as public prosecutor - and particularly when it may well have been the case that neither the UK Government nor the Westminster Parliament in 1997 anticipated that there would be as many challenges as there have been alleging that acts of the Lord Advocate in that capacity were incompatible with the Convention rights.. 
I am aware of the steps taken, particularly by the current Lord Advocate, to review the prosecution procedures both before and after devolution, and to educate and train her officials, to take account of the Convention rights and I am certain that her efforts in this respect ought to be generally appreciated. However, the fact that there have nevertheless been so many cases alleging that the prosecution acts of the Lord Advocate are incompatible with the Convention rights might be taken to indicate that there may have been many concerns, some legitimate but mostly not, about the way in which the prosecution functions have been carried out in the past in Scotland. These cases may wither away as their novelty among the criminal bar or the rate of their success diminishes - as they appear to have done in Canada. There may also be procedural and other ways (see below) of meeting the concerns about prosecution functions without throwing the baby out with the bathwater
There is the further consideration that it may be difficult to find any principle, other than that of convenience and expediency, why only the Lord Advocate and not other Scottish Ministers concerned with criminal justice matters, particularly parole and prisons, should be exempted from the vires control. If the Lord Advocate was exempted from the vires control, this would give the Lord Advocate a special status different from other Scottish Ministers – a prima inter pares-  which might work against other implications from the Scotland Act that the Lord Advocate should no longer be regarded, or regard herself, as being semi-detached from other parts of the Scottish Government as was the perception in pre-devolution days but, on the contrary, that she,as the Minister, responsible for ensuring that the Scottish Government keeps within the law, is placed in the same position as other Scottish Ministers and closely integrated with them in the  formation of their policies.
3
Procedure for dealing with devolution issues
It may be thought that the procedure for dealing with devolution issues in Schedule 6 to the Scotland Act is inappropriate in the case where the devolution issue arises in criminal proceedings, particularly those parts of that procedure which make provision for the devolution issue to be referred or appealed to the Supreme Court in view of the fact that this gives the Supreme Court a jurisdiction in criminal matters which it would not otherwise have.

On the other hand, it may be considered appropriate that any devolution issues should be capable of being determined by the Supreme Court so that a uniform view is taken on such issues throughout the UK. It may be that part of the perceived problem may stem from the fact that the procedure in Schedule 6 did not restrict the role of the Supreme Court to simply answering the question which was the devolution issue in a similar way as does the ECJ on a reference to it of EU questions. In other words, some of the aggravation which is obviously felt by the Scottish Judiciary might have been mitigated if the Supreme Court had simply answered or given their opinion on the devolution question and then remitted the case back to the Scottish courts to decide how to give effect to it. This would have ensured that the Supreme Court gave proper respect to the role of the Scottish courts instead of giving the impression sometimes of interfering with it and with substantive issues of criminal law
.

The Judiciary in the Court of Session have also observed that “the way in which devolution issue procedure operates (as distinct from how ECHR issues might be raised in the course of criminal proceedings under the Human Rights Act) has arguably created or contributed to delay in the handling of criminal trials.” Connected with this point is the concern that more than 10,000 devolution issues have been intimated to the Advocate General and that this is burdensome on the parties, the courts and the Advocate General.

However, these concerns may overlook two points. Firstly, there appears to be nothing in Schedule 6 which requires the procedure for dealing with devolution issues in criminal proceedings to operate in the way in which it does. This is because such procedure is laid down by Acts of Adjournal made by the Lord Justice General, the Lord Justice Clerk and other Lords Commissioners of Justiciary. There appears to be nothing which would prevent them from altering that procedure and devising some other procedure which would work better and more expeditiously rather than simply criticising the effect of the procedure which they have themselves enacted. 
As for the point concerning the number of intimations to the Advocate General, this may overlook what would appear, at least from the Scotland Act, to be one of his main roles is to supervise, in the interests of the UK Government, the operation of the vires control over the actings of the Scottish Government and Parliament, to receive intimations of any devolution issue raised in court proceedings and to take action if he thought that the Scottish Government or Parliament had acted outwith the limits of their legal powers. With this in mind, there ought be no criticism of the fact that he receives such intimations and has to devise procedures within his own department for identifying which cases warrant his intervention. 
4 
The consequences of the vires control
.
It may also be thought that the consequences of holding that the Lord Advocate had acted ultra vires are too drastic when applied to criminal proceedings, particularly in preventing a prosecution from proceeding or in its retrospective effect upon past cases. As Lord Rodger observed
, it is the axe that is used and not the scapel.
However, it is far from clear whether these consequences would be any different if the Lord Advocate was not subject to the vires control in section 57(2) of the Scotland Act  but was only subject to her acts being held to be unlawful under sectuion 6(1) of the Human Rights Act.  Lord Bingham thought not
 but Lord Hope appears to have thought that it might
 .
What appears to be more important in all such cases  is to determine what is the exact nature of the Convention right  in issue and whether breach of it prevents the prosecution from continuing whether under section 57(2) of the SA or under section 6(1) of the HRA
. 
However, it may be thought that some more flexibilty might be introduced to the vires control if section 102 of the Scotland Act, which gives the court power to remov e or limit the retrospective effect of any decision that some Act or SSI is ultra vires, or to suspend the effect of such a decision, was extended to cover other acts of Scottish Ministers, including the acts of the Lord Advocate. The courts have not yet had occasion to use this power but, if it was extended in the way suggested, this might help to avoid any decision that some act of the the Lord Advocate was ultra vires having the effect of unravelling past cases. It is therefore suggested that consideration might be given to amending section 102 to provide for this so as to give the courts some flexibility over the consequences of the vires control.
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� This appears to be the view of Lord Bingham in Spiers v Ruddy [2007] UKPC D2 para 16 that “The European Court does not prescribe what remedy will be effective in any given case, regarding this as, in the first instance, a matter for the national court.  The Board, given its restricted role in deciding devolution issues, should be similarly reticent. It is for the Scottish courts, if and when they find a breach of the reasonable time provision, to award such redress as they consider appropriate in the light of the Strasbourg jurisprudence.”





� R V HMA 2002 UKPC D3 2003 SLT 4, 2003 SC (PC) 21 para 155


� Spiers v Ruddy [2007] UKPC D2 para 17


� Spiers v Ruddy para 21 “Where the legislature has left it to the courts to decide what that remedy shall be, as is the case under the Human Rights Act 1998, the court has a discretion to choose the remedy for the unlawful act which it considers just and appropriate: Attorney General’s Reference (No 2 of 2001), para 24, per Lord Bingham”


� Spiers v Ruddy Lord Rodger at para 25 “The basic difference of opinion between the majority and the minority in both R v HM Advocate 2003 SC (PC) 21 and Attorney General’s Reference (No 2 of 2001) [2004] 2 AC 72 was over the nature of the accused’s article 6(1) Convention right to a fair and public hearing for the determination of the criminal charge against him “within a reasonable time”.  
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