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Devolution issues and acts of the Lord Advocate

An informal consultation

1. In this consultation, views are sought as to whether the application of section 57(2) of and Schedule 6 to the Scotland Act to acts of the Lord Advocate, in her capacity as prosecutor, cause problems for the operation of the courts or system of criminal justice in Scotland.  If so, views are sought as to the best way to avoid such problems.
2. This issue was raised with the Calman Commission in a submission from the Judiciary in the Court of Session.  
3. The Equality and Human Rights Commission (the Commission) has a statutory duty to promote equality and diversity, work towards the elimination of discrimination, promote human rights and build good relations between and among groups. The Commission has responsibilities in seven areas of equality: age, disability, gender, gender identity, race, religion or belief and sexual orientation, as well as human rights.  
4. The Commission welcomes the opportunity to contribute to the informal consultation process on the above, and particularly in relation to the protection of human rights within the Scottish criminal justice system. 
5. In summary, the Commission is of the view that the way in which the Scotland Act (SA) affects acts of the Lord Advocate, in her capacity as prosecutor, does not cause problems for the criminal justice system in Scotland which are grave enough to justify any changes of the kind proposed by the Judiciary in the Court of Session.  On the contrary, the Commission is of the opinion that moving away from the dual protection of Convention rights as it currently stands would result in the weakening of the protection of human rights in the Scottish criminal justice system.
6. The judiciary identified the following issues with the current provisions of the Scotland Act 1998 (SA):
a. The operation of devolution issue procedure could in some cases prevent devolution issues from being determined, as it depends on a party taking appropriate and timeous steps to raise the issue or, if failing to do so, on the court to allow the issue to be raised late.  This was seen as not satisfactory.

b. The UKSC having jurisdiction in relation to Scottish criminal matters as far as issues of compliance of an act, or contemplated act, of the Lord Advocate with Convention rights are concerned, may result in the quashing of a conviction on the basis of criteria and tests different from those which would be applied by the High Court of Judiciary.

c. It was also considered to be unclear whether the framers of the Scotland Act has envisaged that devolution issues would be raised  in prosecutions to anything like the extent which they have.  Also, the way in which devolution issue procedure operates was said to have arguably created or contributed to delay in the handling of criminal trials.

7. Consideration of the issues as identified:

a. The majority of the concerns raised in the submission by the judiciary seem to be issues of a procedural nature. The fact that e.g. an argument would have to be raised by a party in order to be heard is certainly not unique. Also, as was noted in the consultation paper itself, the intimation requirements are taken from the Act of Adjournal (Criminal Procedure Rules) 1996.Therefore, if there are justified concerns about intimation requirements or timelines, this should be reflected, and could relatively easily be remedied, through amendments to the procedural rules as such.
b. In response to point 6b. above, Lord Hope commented  on the general scope of the appellate jurisdiction of the Supreme Court in McInnes v HMA [2010] UKSC 7 as follows:
"Devolution issues as defined in para 1 of Schedule 6 to the Scotland Act 1998 mean questions about the legislative competence of the Scottish Parliament and the exercise or non-exercise of functions by members of the Scottish Executive. They do not extend to things that are done or not done by the courts. As I said in Robertson v Higson [2006] UKPC D2, 2006 SC(PC) 22, para 5, however, it can be taken to be well settled that it is open to the Supreme Court to determine under para 13 of Schedule 6 to the Scotland Act 1998 not only the devolution issue itself but also questions which are preliminary to and consequential upon the determination of that issue: see also Mills v HM Advocate [2002] UKPC D2, 2003 SC (PC) 1, para 34...”
"In some cases these questions will give rise to no special features of Scots criminal law or practice. In others, as in this case, the reverse will be true. That does not mean that it is not open to this Court to determine the question. But we must be careful to bear in mind the fact that the High Court of Judiciary is the court of last resort in all criminal matters in Scotland, and that when we are dealing with questions of this kind it is the law of Scotland that must be applied: see Montgomery v HM Advocate [2000] UKPC D2, 2001 SC (PC) 1, pp 12, 13; Robertson v Higson, paras 5, 6. In Spiers v Ruddy [2007] UKPC D2, 2009 SC (PC) 1, para 16 Lord Bingham of Cornhill referred to the need for reticence, given the Board’s restricted role in deciding devolution issues. It is not for this Court to comment on the test that is applied in fresh evidence appeals which do not raise a devolution issue. Its task is to identify the test where the complaint is of nondisclosure in violation of the article 6(1) right to a fair trial." (paras [4] and [5])”

It seems that the law of Scotland and particularly relevant tests applied by the High Court of Judiciary will be taken into proper consideration by the UKSC.  To refuse the parties in criminal proceedings the opportunity to make use of a currently existing tier of criminal appeal in Scotland, based on the concern raised under 6b. above seems disproportionate.

8. One question that is of obvious importance to us in our function as the Equality and Human Rights Commission is, whether limiting the acts of the Lord Advocate qua public prosecutor will impact upon the protection of human rights within the Scottish criminal justice system.

The ability to challenge government action on human rights grounds is a significant part of the legal landscape in which the Scottish Government operates and has been invoked by litigants in many other contexts.

One of the questions raised by the Calman Commission was whether it was intended that, once the HRA came into force, claims based on breaches of Convention rights would be brought under the HRA, rather than as devolution issue under section 57(2) of the Scotland Act.  

The HRA, and human rights more generally, are tied into and embedded in the devolution statutes. The fact that acts of the Scottish Executive (including acts of the Lord Advocate) which are incompatible with the Convention rights are incompetent, means that Convention rights are protected both under the SA and under the HRA.  (For the purposes of the SA, the Convention rights are defined as having the same meaning as in the HRA. (2.126 SA). ) This allows for the possibility that claims of violations of Convention rights, in most cases, may be brought either under the HRA, claiming that the relevant act was unlawful, or as a ‘devolution issue’, claiming that the relevant act was outside the competence of the relevant public body, because it was contrary to a Convention right.  This relationship between the Scotland Act and the HRA was discussed and confirmed in detail in Somerville v Scottish Ministers [2007].

As also explained in Beatson et al
, 


Although, as the jurisprudence on the Scotland Act shows, the schemes for protecting convention rights under the HRA and under devolution statutes are not identical or necessarily interdependent, they should in principle be understood in a mutually coherent and reinforcing way.

Thus, taking the acts of the Lord Advocate qua public prosecutor out of the vires control  of section 57 (2) of the SA, and limiting claims based on breaches of Convention rights to be brought under the HRA alone could lead to a weakening of the protection of human rights within the Scottish criminal justice system.  In addition, in the current political climate where the future of the HRA itself is very uncertain, to remove one currently existing mechanism that allows for the possibility of bringing claims of violations of Convention rights seems untimely to say the least.

9. Options for reform and issues for consideration:

There are certainly issues around the combination of the Lord Advocate’s functions as head of the prosecution system, as legal adviser to the Scottish Government and as a member of the Scottish Executive.  However, as for the specific question raised in this consultation, namely whether the application of section 57(2) of and Schedule 6 to the Scotland Act to acts of the Lord Advocate, in her capacity as prosecutor, causes problems for the operation of the courts or system of criminal justice in Scotland, our conclusions are that, if there are problems, they are not profound enough to warrant a significant constitutional change.  

It is our submission that therefore there is no need for constitutional reform.   As it was felt that the current provisions of the SA do not pose a significant problem, there was no need for a more detailed analysis of the three possible solutions as suggested by the judiciary, and the issues for further consideration as set out in the consultation paper.
� Jack Beatson, Stephen Grosz, Tom Hickman and Rabinder Singh, Human Rights: Judicial Protection in the UK, p769
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