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1.  Introduction

1.1 I am qualified to appear as counsel in Scotland, as well as in the courts of England and Wales.   In 2009 I was appointed Chairman of the Edinburgh Centre for Constitutional Law and was also then made an Honorary Fellow in the School of Law, University of Edinburgh. 
1.2 I have a particular interest and expertise in the fields of human rights law and constitutional law, and have lectured and published widely in this field.    Among my publications relevant to this area are the following:
· “Human rights and people and society” Chapter 2 in Sutherland, Goodall, Little and Davidson (eds.) The Scottish Parliament: The Early Years (Edinburgh University Press: 2010);
· “End o’ anither auld sang ?” Journal of the Law Society of Scotland, March 2010, 9;
· my work as Scottish contributing editor to Richard Clayton QC and Hugh Tomlinson QC The Law of Human Rights (Second edition: Oxford University Press, 2009);
· “Playing politics with the Scottish constitution” (May 2009) Journal of the Law Society of Scotland, 21-24; 
· “Limited Government, Fundamental Rights and the Scottish Constitutional Tradition” (2009) Juridical Review 85-128;
· “Constitutional Judicial Review in Scotland – some recent developments” (2009) Judicial Review 267-290;
· “The Europeanisation of Scots Criminal Law” (2008) Scottish Criminal Law 1122-1134;
· “’Stands Scotland where it did ?’: devolution, human rights and the Scottish Constitution seven years on” (2006) 57 Northern Ireland Legal Quarterly 102-137;
· “Justice for the powerless: the Human Rights Act and ‘the abuse of common sense’” The Tablet, 20 May 2006, 8-9;
· “Judging Democracy: the devolutionary settlement and the Scottish constitution” in Professor Andrew Le Sueur (ed.) Building the UK's new supreme court: national and comparative perspectives (Oxford University Press, 2004); 
· “The constitutional supremacy of EU Law in the United Kingdom after the Human Rights Act” in de Sousa and Heusel (eds.) Enforcing Community law from Francovich to Köbler: twelve years of the State liability principle Volume 37 Academy of European Law, Trier, Germany (ERA, 2004)
· “Constitutional Reform and the UK Supreme Court: a view from Scotland” (2004) 9 Judicial Review 216-236;
· “Judging Democracy: the devolutionary settlement and the Scottish constitution” (2004) 8 Edinburgh Law Review 177-205; 
· “Fundamental Rights and the Constitutional Supremacy of Community Law in the United Kingdom after Devolution and the Human Rights Act” (2002) Public Law 724-742
· “Judicial Politics and the Judicial Committee: the devolution jurisprudence of the Privy Council" (2001) 64 Modern Law Review 603-618;
· “The Human Rights Act and the Scotland Act - the new constitutional matrix” Chapter 1 in Lord Reed (ed.) A Practical Guide to Human Rights Law in Scotland  (W. Green/Sweet & Maxwell, Edinburgh, 2001);
· “The Protection of Fundamental Rights in Scotland as a General Principle of Community Law - the case of Booker Aquaculture” [2000] European Human Rights Law Review 18 
· “The European Convention and the Independence of the Judiciary - the Scottish Experience” (2000) 63 Modern Law Review 429-441; and
· “The Scotland Act and the Government of Judges” 1999 Scots Law Times (News) 61-66
1.3     I have also appeared as senior counsel before the UK Supreme Court, the Judicial Committee of the Privy Council, the House of Lords, the Court of Session and the Scottish criminal appeal court in a number of cases concerning the interplay between human rights law, constitutional law and Scottish criminal justice.  These cases include:

·  Cadder v. Her Majesty’s Advocate [2010] UKSC nyr (on the Convention right to have a solicitor present during a police interview while in police detention);
· R (JF and Thompson) v. Minister of Justice [2010] 2 WLR 992, UKSC (Article 8 ECHR right to privacy and its compatibility with the imposition of indefinite period of notification on the sex offenders register without provision for review on sex offender);
· A v. Scottish Ministers [2010] CSIH nyr; 2008 SLT 412, OH; (Article 8 ECHR Right to whether the imposition of indefinite period of notification without provision for review on teenage sex offender was proportionate and so Convention compatible);
· Somerville v. Scottish Ministers, 2008 SC (HL) 45; 2007 SC 140, IH (time bar, just satisfaction damages and the constitutional relationship between the Scotland Act 1998 and the Human Rights Act 1998);
· XY v. Scottish Ministers and others, 2007 SC 631 (First Division considering the inter-relationship of reserved and devolved competence in the context of prisoner disenfranchisement);
· Millar v. Dickson, 2002 SC (PC) 30; 2000 JC 648, HCJ (Successful appeal to the Privy Council from the High Court of Justiciary on the question of the waiver of the right under Article 6 ECHR to an independent and impartial tribunal); and 
· Lord Advocate's Reference (No. 1 of 2000) re nuclear weapons, 2001 JC 143, HCJ (Concerning reliance on norms derived from customary international law by way of defence to a prosecution for criminal damage to Government property associated with the Trident missile defence system)
1.4 This note sets out my response to some of the issues raised in the “informal consultation” which has been initiated by the Advocate General for Scotland.     In summary, I have serious concerns that if the proposal to disengage or limit the acts of the Lord Advocate qua public prosecutor in Scotland from the vires controls of the Scotland Act 1998 is acted upon this will have a seriously detrimental effect on the extent and strength of the protection of human rights within the Scottish criminal justice system.   Such a proposed change in our current constitutional structure in Scotland, if acted upon, may well result in an increase in the incidence of “miscarriages of justice” within the Scottish criminal justice system, and will almost certainly result in a significantly increased number of applications from Scotland to the European Court of Human Rights in respect of breaches of the Convention rights of the accused which have otherwise gone unremedied within the Scottish criminal justice system.

2. A question of Judicial Primacy
2.1 What this consultation procedure in fact raises is a question about which should be the top court in Scottish criminal matters: the High Court of Justiciary acting as a criminal appeal court, or the UK Supreme Court. Certainly one of the wholly foreseen, foreseeable and intended results of the devolutionary settlement was the ending of the complete isolation of the Scottish criminal legal system within the Union. The Scotland Act from the outset envisaged and made express provision for the possibility of appeals from Edinburgh to London in criminal cases.
2.2 That this new appellate jurisdiction has developed in the 12 years since the coming into force of the Scotland Act should have come as no surprise. The law naturally develops by way of judicial interpretation and one can map a process of development, or full realisation, of the scope of the London appellate devolution jurisdiction in Scottish criminal cases, for which provision was made in the Scotland Act thus:
(i) The High Court of Justiciary accepts (in Starrs v Ruxton 2000 JC 208) and the Judicial Committee of the Privy Council confirms a jurisdiction under the Scotland Act to rule on Convention rights violations by the prosecution in both solemn (Montgomery v HMA 2001 SC (PC) 1, 19 October 2000) and summary criminal procedure (Brown v Stott 2001 SC (PC) 43, 5 December 2000) in Scotland. 
(ii) In its earlier Scottish devolution case law, the Privy Council disavowed the suggestion that, in devolution matters, it was a constitutional court of general jurisdiction (Hoekstra v HMA (No 3) 2001 SC (PC) 37, 26 October 2000), and held that its jurisdiction was limited by statute, which meant that it could not consider an appeal to it unless there had been a determination on the issue by the court below (Follen v HMA 2001 SC (PC) 105, 8 March 2001).
(iii) But the Scottish devolution case law of the Privy Council and of the UK Supreme Court (its successor in devolution matters) subsequently developed such that the Judicial Committee held that it had jurisdiction to hear a devolution appeal even where the lower court refused to hear and determine the devolution issue which had been sought to be raised before it (McDonald (John) v HM Advocate 2008 SLT 993, JCPC, 16 October 2008) and where the appellant did not ever raise the devolution issue properly before the lower court (Allison v HM Advocate, 2010 SLT 261, UKSC, 10 February 2010).
(iv) The Privy Council has also held that it has jurisdiction to determine legal questions incidental to the determination of a devolution issue – such as, for example, the remedy that might properly be pronounced by the court below (Mills v HM Advocate 2003 SC (PC) 1, 22 July 2002).
(v) And although originally holding to a strict interpretation of s 57(2) SA as depriving the prosecution authorities in Scotland of all power to continue with a trial held in breach of article 6 (R v HMA 2003 SC (PC) 21, 28 November 2002), the Privy Council has subsequently held that a trial may still be valid even if held under conditions in which the prosecution were in breach of their article 6 duties (for example, of disclosure), provided that the procedure overall could be said to have been fair (Holland v HMA 2005 SC (PC) 3, 11 May 2005).
(vi) Finally to date, the UK Supreme Court has now assimilated the test applied by it in devolution issue criminal appeals under reference to the “core rights” of article 6 ECHR, with the statutory appellate jurisdiction exercised by the Scottish criminal appeal court under reference to s 106(3) of the Criminal Procedure (Scotland) Act 1995 (McInnes v HM Advocate 2010 SLT 266, UKSC, 10 February 2010). 
2.3 These steps in the evolution of the devolution jurisdiction of the Privy Council – and, now, of the UK Supreme Court - may mean that there are few if any criminal cases in Scotland in respect of which the London based court may not claim jurisdiction and pronounce a remedy: whether affirming, modifying or overturning the decision of the Scottish criminal appeal court, whether on an accused’s appeal or that of the Crown.
2.4 Whether this development is seen as a good or a bad thing depends on one’s perspective. At the moment it seems to be only the Court of Session judges in Scotland who have expressed any public opposition to the development of a jurisdiction based in London with extensive appellate jurisdiction over Scottish criminal cases. It is highly doubtful whether criminal defenders resent or object to the current constitutional framework which allows for the possibility of an appeal to London from an adverse decision of the Scottish criminal appeal court; and, indeed, the Crown qua prosecutor in Scotland has not been slow to exercise its own rights to appeal or refer a case to London, where it disagrees with a decision of the criminal courts based in Scotland.
2.5 At heart what seems to be at issue for the Court of Session judges is a question of judicial primacy.    But given that that is the real issue, the consultation process should set this out clearly and unequivocally in this area of central constitutional importance and impact, rather than as if it were minor technical adjusting or fine tuning of existing Scottish criminal procedure.
3. Specific comments on the informal consultation paper
Paragraph 1
3.1 In paragraph 1 of the consultation paper it is noted that “the way that the Scotland Act affects acts of the Lord Advocate in her capacity as prosecutor has given rise to a number of complex issues”, which issues it is said “were mainly raised in a submission from the Judiciary in the Court of Session” to the Calman Commission. (It may be noted that the one example given in the consultation paper of “other commentators” raising these issues is that of another distinguished member of the judiciary, Sir Gerald Gordon, acting in an editorial capacity commenting in a case report.)
3.2 In the first instance, one wonders what precise constitutional role the judges of the Court of Session would consider themselves to be playing in making collective submissions to a body charged with considering the case for amendment of the Scotland Act? Whose interests did they consider themselves to be serving in this written submission? It could hardly be the interests of the prosecution (for they would be served by submissions from the Lord Advocate or Crown Office), nor indeed the interests of the accused or their legal representatives. And the general interest in the smooth administration of justice would seem properly to be within constitutional remit of the Minister for Justice, not of the judges – whether individually or collectively – whose constitutional rule, surely, is to apply the law and constitution as they find it, rather than to engage in political or public campaigns to change it.

3.3 Be that as it may, given that the whole consultation process would appear to have been spurred on by particular concerns expressed by the judges of the Court of Session, one wonders whether or not other judicial bodies equally concerned with the workings (and working out) of the Scotland Act have been formally consulted and asked to give their collective or individual views on the contemplated change.  I have in mind both the shrieval bench in Scotland and – perhaps more significantly yet - the Justices of the UK Supreme Court.   Consultation with the UK Supreme Court Justices would seem particularly important, given that the UK Supreme Court is a constituent part of and - under the Scotland Act forms the apex of - the Scottish judicial system.

Paragraph 3
3.4 At paragraph 3 of the informal consultation document it is said that the issue as to whether or not the Lord Advocate as prosecutor should continue to be subject to devolution issue procedure is a “highly specialised area”. But this is not so.    The central issue which this reference to the technicalities of devolution issue procedure masks is a profound and a simple one, which requires no great specialist knowledge or understanding of the arcana of Scottish criminal procedure. The issue is this: should parties (both the prosecution and the defence) in criminal proceedings in Scotland continue to have the possibility of taking an appeal to the UK Supreme Court from decisions of the Scottish criminal appeal court?
3.5 Once that is recognised as the real issue, then much of the technical undergrowth can be swept away and the stark question posed: why should an existing tier of criminal appeal in Scotland be removed? Are there overwhelming public interest considerations for such a major constitutional alteration of the original Scotland Act schema? If so, what are they? If not, on what basis can any change be justified?
3.6 The observations made in London in or about November 2008 of one (formally unidentified on Chatham House rules) Scottish Court of Session judge on this issue have been recorded and reported as follows:
“[S]ection 57 of the Scotland Act 1998… prevents a Scottish minister from taking any steps that are contrary to Convention rights. This section has been seized upon by the Scottish bar to obtain a route of appeal in criminal cases to the Privy Council. This is a result that was never expected and never intended. The origin lies in the fact that in Scotland there is only one ground of appeal in criminal cases: miscarriage of justice. The argument runs like this: since article 6 ECHR requires that everyone should have a fair trial, then if there has been a miscarriage of justice, it stands to reason that there has not been a fair trial, and there can be an appeal to the Privy Council. Exactly where the boundaries lie has not yet been fully clarified in the case law.

At ground level, this is causing endless trouble by prolonging criminal trials in Scotland. In a period of six years, the average length of a contested criminal trial has increased by one complete day. It is also causing huge delays in the criminal appeals system. The problem must sooner or later be resolved, the judge said. There has been considerable academic criticism of the jurisdiction. There is a question as to whether it was intended to be a transitional arrangement because in 1998 (when devolution started) the Human Rights Act had not been brought into force. There is a question whether it really is necessary now that human rights are better understood and all the main human rights issues in relation to criminal trials have at least been canvassed if not fully resolved.” 

3.7 The judge concluded his reported remarks (presciently ?) by saying that there was “every likelihood” that this question will be opened up by the Calman Commission, which had been appointed to review the workings of the devolution settlement.

3.8 But this Court of Session judge’s apparent suggestion that the possibility of appeal from the decisions of the High Court of Justiciary to the Judicial Committee of the Privy Council have been “seized upon” by the Scottish criminal defence bar does seem rather to ignore or downplay the fact that some significant Scottish criminal cases before the Privy Council have been taken by the Crown against decisions of the Scottish criminal courts with which the prosecution authorities were in disagreement. See, for example: Brown v Stott 2001 SC (PC) 43 (privilege against self-incrimination: appeal successful); McIntosh v HM Advocate 2001 SC (PC) 89 (presumption of innocence and drug confiscation orders: appeal successful); Clark v Kelly 2003 SC (PC) 77 (independence and impartiality of district court: appeal unsuccessful); and Spiers v Ruddy 2009 SC (PC) 1 (unreasonable delay in bringing to trial and remedy under the Scotland Act: a mandatory reference on the application of the Lord Advocate direct from the sheriff court in which the JCPC reversed its own earlier decision in R v HM Advocate 2003 SC (PC) 21 by now holding that the right to a trial within a reasonable time did not entail under the Scotland Act a right not to be tried after an unreasonable time.
3.9 It is also difficult to see how it can be plausibly said that it is the simple possibility of appeal to the UK Supreme Court which is responsible for the claimed one day increase in the length of contested criminal trials, or the complained-of “huge delays in the criminal appeals system”. It seems more likely that any such delays are caused by the increasing use of Convention rights arguments in the criminal courts which will, assuredly, not disappear even if the possibility of any further UK appeal in criminal cases from Scotland is abolished. 
Paragraphs 5-7

3.10 Paragraphs 5 through to 7 of the consultation document show a worrying slip or shift in the various documents referred in what is apparently presented in the document as one coherent chain of argument. But it should be made clear what is happening here:

·  Paragraph 5 correctly quotes from the definition of what constitutes a “devolution issue” as set out in Schedule 6 to the Scotland Act 1998. This is unexceptionable.

· Paragraph 6 then quotes from “Explanatory Notes” to Schedule 6, which are notes prepared by the executive for the better understanding by the legislators of the provision when in bill form, but these explanatory notes have no binding force before the courts and are not in any sense authoritative: R (Westminster City Council) v National Asylum Support Service [2002] 1 WLR  2956, HL per Lord Steyn at paragraphs 5-6).

· Finally, paragraph 7 sets out what it says are “the significant features of the devolution issues procedure in criminal proceedings”, but these are taken from rules 40.2 to 40.5 of the Act of Adjournal (Criminal Procedure Rules) 1996, which are the procedural rules produced and enacted by the Court of Session judges themselves, and the detailed provisions of which are not determined in any sense by any of the provisions of the Scotland Act, or by the fact that the act of the Lord Advocate qua prosecutor is a “devolution issue” for the purposes of the Scotland Act.

3.11 Thus, esto there are problems experienced by the courts in the procedures related to the raising of devolution issues in criminal proceedings (which remains to be established), the resolution of that is simple and already lies in the hands of the judges who have raised these issues. The judges themselves can amend the relevant Act of Adjournal to produce a less cumbersome procedure without the need for any proposed amendment of the Scotland Act – and hence without need for the present “informal consultation” process.
Paragraph 9

3.12 The claim made in paragraph 9 of the consultation document that “the interaction between the Scotland Act vires control and the Human Rights Act is not easy to follow and has given rise to considerable difficulties for parties and the courts” is tendentious to say the least. The judgment of the judges who formed the majorities in the Privy Council decision in R v HM Advocate 2003 SC (PC) 21 and in the House of Lords in Somerville v Scottish Ministers 2008 SC (HL) 45 (in both cases the majorities contained, among them, Lord Hope of Craighead and Lord Rodger of Earlsferry) are models of consistency and clarity. Certainly, the intellectual calibre and experience in the criminal law of Scotland of these two Scottish justices who currently sit on the UKSC is unrivalled.

3.13 The fact that the Scottish Government and/or the prosecution authorities in Scotland may have found the consequence of those judgments unwelcome simply does not support the assertion in the consultation document that there have been “considerable difficulties for parties and the courts”. Which parties, one may ask?    And which courts? And, in any event, in what sense might “difficulties” for courts be a relevant consideration in considering the proper extent of the procedural protections to be afforded the individual’s fundamental rights from state power?
Paragraph 10

3.14 Paragraph 10 is quite simply wrong. The prosecution authorities in both Scotland and England are in precisely the same position as regards whether or not they can lawfully act in a manner which is incompatible with Convention rights. Section 57(3) of the Scotland Act 1998 consciously parallels and reflects the provisions of s 6(2) of the Human Rights Act 1998. There is no need for any new remedy to be fashioned if the Convention breach in question is found to be justifiable by reason of the requirements of a Convention-incompatible Westminster statute. As Lord Hope has observed in R (Hooper) v Work and Pensions Secretary [2005] 1 WLR  1681 at paragraph 70:

“The purpose of… paragraphs [(a) and (b) of HRA section 6(2)] is to prevent section 6(1) being used to undermine another of the [Human Rights] Act’s basic principles. This is that in the final analysis, if primary legislation cannot be interpreted in a way that is compatible with them, parliamentary sovereignty takes precedence over the Convention rights.”
3.15 But without such specific Westminster derived authorisation, in the words of the then Lord President, Lord Rodger of Earlsferry in Lord Advocate v Scottish Media Newspapers Ltd, 2000 SLT 331, IH at 333, the Lord Advocate no longer has power to “move the court to grant any remedy which would be incompatible with the European Convention on Human Rights”
Paragraph 11

3.16 Again, the intimation requirements referred to in paragraph 11 are a consequence, not of anything in the Scotland Act 1998, but the terms of the relevant Act of Adjournal which as noted it is in the hands of the judges of the Court of Session themselves to revise, if so advised.
Paragraph 12

3.17 Paragraph 12 is incoherent. Are the judges of the Court of Session to be understood as complaining that in some cases they have a discretion whether or not to permit a devolution issue from being raised? If so, what is the gravamen of this complaint? That they should have no discretion? That the intimation requirements should be relaxed? 
3.18 Once more if the problem lies in the complexity of and the limits imposed by the intimation requirements for devolution issues, then the resolution of this lies in the hands of the Court of Session judiciary who complain that there is a problem, by their amending the relevant Act of Adjournal.

3.19 What is nowhere mentioned in the Court of Session judges’ submission to the Calman Commission or in the present consultation document is the fact that in some appeals in Scotland – whether in civil cases in the Inner House of the Court of Session 
 or in the High Court of Justiciary acting as criminal appeals court 
 - the court in Edinburgh has refused to receive, consider or make any formal determination or finding on devolution issues which have in fact duly been raised before them. 
 The apparent intent behind such a refusal to rule has apparently been to avoid the possibility of an appeal to London against the Scottish appellate court’s decision.   But such an approach by judges in Scotland to the interpretation of the relevant rules and primary statutory provisions has now been said by the judges of the Privy Council exercising their devolution jurisdiction to be based on a “misconception” 

3.20 And in Allison v HM Advocate the UK Supreme Court had no difficulty in exercising its appellate devolution jurisdiction in a Scottish criminal case, in relation to which there had been no notice formally lodged before the criminal appeal court in Scotland of any intention on the part of the appellant to raise there a “devolution issue” (as claims of breaches of Convention rights by the prosecution authorities are characterized under the Scotland Act).    There had accordingly been no intimation to the Advocate General for Scotland of the appellant’s intention to present his arguments in Convention rights terms before the Edinburgh court.    The Crown and the Advocate General (who did intervene before the UK Supreme Court) declined to take any point at the substantive appeal as to whether the UK Supreme Court properly had jurisdiction to hear the appeal, standing the apparent procedural failures before the court below. The issue was therefore dealt with somewhat shortly in the leading judgment (that of Lord Rodger) at paragraph 6 who notes:

“Undoubtedly, when the appeal court determined that the Lord Advocate was not under an obligation by virtue of article 6(1) of the European Convention to disclose the outstanding charges against Mr Stronach, they were in substance determining a devolution issue in terms of paragraph 1(d) or (e) of Part I of Schedule 6 to the Scotland Act 1998 – irrespective of whether all the relevant procedural steps had been followed. It follows, as was held in McDonald v HM Advocate 2008 SLT 993, 1002, paragraphs 48 and 49, that an appeal on that point lies to this Court under paragraph 13(a) of Part II of that Schedule.” 

Paragraph 13

3.21 The points noted at paragraph 13(1) from the submission of the Court of Session judiciary to the Calman commission do not, in fact, now accurately reflect the current law. The UK Supreme Court has addressed the first concern of - or perhaps misunderstanding by - the Court of Session judges as the respective extents of the criminal jurisdiction of the Edinburgh and London based courts.

3.22 In apparent response to criticisms from the criminal appeal court (notably in Fraser v HM Advocate (No 1) 2008 SCCR 407 (at paragraphs 219-220), the UKSC in McInnes v, HM Advocate [2010] UKSC 7 
 appears, in effect, to have assimilated the statutory test of “miscarriage of justice” under s 106(3) of the Criminal Procedure (Scotland) Act 1995, (which the criminal appeal court applies in considering appeals) with the legal test which the UKSC is usually tasked to apply in Scottish criminal appeals, namely whether or not there has been a breach of the duties imposed on the prosecution authorities under article 6 ECHR such as to result in an “unfair trial”.

3.23 The first point noted at paragraph 13(2) – taken from the submission of the Court of Session judiciary to the Calman commission - that “it was far from clear that the framers of the Scotland Act had envisaged that devolution issues would be raised in prosecutions to anything like the extent to which they have” is nothing to the point.    It is, after all, the words of the statute which determine the meaning and effect, not the imagined intentions or understanding or foresight of “the framers of the Scotland Act” whoever they might be.

3.24 But, in any event, the point made is simply wrong as a matter of fact. The question as to whether or not acts of the prosecutor would give rise to devolution issues was specifically raised in Hansard by Lord Hope in the original House of Lords debates on the Scotland Bill and it was accepted by the promoters of the Bill that that was the purpose and intent of the Bill and its provisions. 

3.25 The second point noted at paragraph 13(2) – again taken from the submission of the Court of Session judiciary to the Calman commission – is that “the way in which devolution issue procedure operates (as distinct from how ECHR issues might be raised in the course of criminal proceedings under the Human Rights Act) has arguably created or contributed to delay in the handling of criminal trials”. One may immediately note the word “arguably” in this sentence but, in any event, the distinction made between the procedures for raising Convention rights points via the Human Rights Act rather than as devolution issue under the Scotland shows that the solution to any problem of supposed “delay” lies in the judges amending the Act of Adjournal to streamline the devolution intimation procedure and bring it more into line, if so advised, with such procedure as exists for the intimation of Convention rights issues raised under reference to the Human Rights Act.

Paragraph 15
3.26 At paragraph 15 of the consultation document it is noted that in their submissions to the Calman Commission there were three possible solutions put forward the judges of the Court of Session in to the “problems” which they thought that they identified, albeit that, in the absence of any general agreement among them, the judge failed collectively to endorse any one of them and there was no public breaking of the ranks to identify which judges favoured which solution, and why. Their three possible “solutions” were:

(i) to have the UK Parliament amend Section 57(2) SA so as to exclude the Lord Advocate’s acts in her capacity as head of the system of criminal prosecution in Scotland from the operation of the vires/competency controls of the Scotland Act 1998 (and implicitly removing such issues from the devolution jurisdiction of the Judicial Committee of the Privy Council);
(ii) to leave the Lord Advocate with her function as general legal adviser to and member of the Scottish Executive but hive off her prosecution functions to a new post of “Director of Public Prosecutions in Scotland” who would be responsible for the prosecution system, but who would not be a member of the Scottish Executive (and whose acts or omissions would again be thereby removed from the devolution jurisdiction of the Judicial Committee of the Privy Council);
(iii) to introduce a general right of appeal with leave in criminal matters from the criminal appeal court in Scotland to the Judicial Committee/the UK Supreme Court. The Court of Session judges seem rather to shy away from this possible solution, stating that:

“a change of such a radical nature would be likely to generate considerable controversy. However, it would put the criminal appeal court in Scotland on the same footing as the court of appeal in England & Wales in relation to criminal matters”.

3.27 The first two proposed solutions will, it is said, bring the system for the prosecution of offences into line with the systems in England & Wales and Northern Ireland by having a Director of Public Prosecutions in each jurisdiction who would be subject only to the lawfulness controls of the Human Rights Act.     But, of course, the UK Supreme Court already has a general jurisdiction to hear criminal appeals from England and Wales and from Northern Ireland and this would be unaffected by any changes in the status of the prosecutor in Scotland.    But in creating a Scottish DPP subject on to the controls of the Human Rights Act the UK Supreme Court’s devolution jurisdiction to hear Convention rights appeal in Scottish criminal matters would be removed.    And the UK Supreme Court would therefore be deprived, at least in matters of Scottish criminal law and procedure, of its current constitutional role of ensuring a uniformity in approach across the United Kingdom in relation to the proper interpretation of Convention rights. 

3.28 The third proposed solution would for the first time since the 1707 Union between Scotland and England place the whole of Scottish criminal law and procedure under the supervisory jurisdiction of the new UK court (see Mackintosh v Lord Advocate (1876) 2 App Cas 41, HL(Sc)).   But why “controversy” – considerable or otherwise – should be considered to be any reason not to undertake a constitutional reform, which otherwise on examination appears to be necessary or desirable is not explored in their submission of the Court of Session judges. 
3.29 In any event, “solutions” are only “required” if one accepts the premise that the present system is indeed problematic, and the answer to that question might well depend on who is posing it and who is being asked it.    It is submitted that on examination nothing said by the Court of Session judges in their Calman Commission submissions points to the existence of any problems in the current provisions of the Scotland Act 1998.    Such problems as they have in fact identified relate to procedural issues which are within their power to remedy without need for any amendment to the Scotland Act.
Paragraph 16

3.30 At paragraph 16 it is said that the Expert Group is considered competent only to consider the first of the proposed solutions put forward by the Court of Session judges. Why this should be is not explained given that that first solution involves just as much significant institutional or constitutional change – in removing an existing tier of appeal to the UK Supreme Court – as do the other two. It is quite wrong and wholly misleading for such an abolition of the possibility of an appeal in criminal matters to the UK Supreme Court to be described, as it is in paragraph 16 as a “technical change … to the scope or operation of devolution issue procedure”.

Paragraph 17

3.31 The abolition of appeals to London is would certainly be the result of the “option” set out in paragraph 17. Significantly this would involved modification of the terms of the Scotland Act itself. Nothing which was said in the Calman Commission submissions by the Court of Session judges or in the informal consultation document explains precisely why such constitutional amendment should be thought necessary.

Paragraph 18

3.32 The “alternative proposal” set out in paragraph 18 of “retain[ing] the general structure of the current Scotland Act scheme but reform[ing] the devolution issues procedure in order to avoid some or all of the problems identified” is already open to the judges of the Court of Session, in that they could choose to amend the Act of Adjournal.

3.33 There is no need, as the consultation paper suggest for “the courts could be given the power to raise devolution issues of their own motion”.    They already have this power and duty under and by virtue of Section 6 HRA which requires the courts to act in a manner compatible with Convention rights and Section 2(1) which obliges the court to take into account the jurisprudence of the Council of Europe institutions when determining a question which has arisen in connection with a Convention right.
3.34 But again paragraph 18 is incoherent since the suggestion of “remov[ing] from the jurisdiction of the Supreme Court”, “devolution issues which arise in criminal matters”, would require amendment not only of the primary provisions of the Scotland Act 1998 but also of the Constitutional Reform Act 2005 which statutorily established the jurisdiction of the UK Supreme Court. This, again, is a significant constitutional and institutional change, rather than some technical amendment of devolution issue procedure.

4. Issues for consideration

4.1  I would respond to each of the issues for consideration in the order in which these issues have been raised in the consultation document as follows:

· The removal of prosecution functions from the scope of section 57(2) of the Scotland Act would have a significant constitutional impact in removing the UK Supreme Court from its current constitutional role of ensuring a uniform standard of protection and interpretation for Convention rights across the United Kingdom. Such a change would also significantly increase the amount of cases from Scotland which would require to be taken to the European Court of Human Rights in Strasbourg with a consequent increased liability of the United Kingdom both to averse findings in law and also damages awards being made against it in respect of unremedied breaches of Convention incompatibilities within the Scottish criminal justice system.

· There should be no reforms of the functions of the Lord Advocate as covered by the Scotland Act

· There should be no reform of either the system relating to Convention rights, or to EU law, particularly in the light of the creation of a common area of freedom, security and justice throughout the European Union - in which it is envisaged that there may be “the approximation of criminal laws” (Article 67(3) Treaty on the Functioning of the Union) - the case for (a continuing, distinctively Scottish) legal nationalism has to be positively argued for, not presumed.
· It does not matter that acts of the prosecution in Wales and Northern Ireland do not give rise to devolution issues under the Government of Wales Act, or the Northern Ireland Act, because the UK Supreme Court already exercises an appellate jurisdiction in relation to criminal matters from these jurisdictions, and so the uniformity of approach to Convention rights across the UK is still assured by the UK Supreme Court, without the acts of the prosecutors from these jurisdictions being treated as devolution issue. That would not be the case under the procedure in Scotland. The possibility of ensuring a uniform approach would be ended by the removal of alleged Convention incompatible acts of the Lord Advocate in the course of criminal prosecutions as raising devolution issues

· I would suggest that, in general, it is only when matters are taken before the UK Supreme Court (whether on appeal or on direct reference by a Law Officer) that it become constitutionally necessary or appropriate for the Advocate General (as a Law Officer in the UK Government) to be entitled to be informed of and take part in proceedings relating to prosecutions in Scotland

· These same considerations favour the retention of the UK Supreme Court current appellate role in relation to all Scotland Act constitutional issues - whether these be competency issues in relation to ASPs or Convention rights issues in relation to the conduct of a trial by the prosecutor - arising in and from all criminal prosecutions in Scotland.  

4.2  As Lord Hope of Craighead observed during the House of Lords debates on the Scotland Bill:

“[I]t can be said that the new arrangement which will apply in Scotland is a truly modern, state of the art, arrangement. Indeed, in another place the Secretary of State for Scotland said that this was a decisive step in the fight to modernise our constitution. In that respect, I agree with him. He also said that the objective was a new covenant with the people. That also is true, in the same sense as in all those other countries it is the constitution which is the covenant with the people. But the fundamental point which needs to be understood is that both the Scottish parliament and the Scottish executive will be have to respect and live within that covenant, and that it will the responsibility of the courts in the last resort to ensure that they do.” 

4.3 I consider the proposal under consideration in this consultation exercise to be a retrograde one from the point of view of effective human rights protection in Scotland and one which runs contrary to the “covenant with the people” which was set out in the Scotland Act 1998 as originally enacted, and is therefore a proposal which should be resisted. 

� See Andrew Le Sueur, A report on six seminars about the UK Supreme Court (School of Law Queen Mary, University of London, November 2008), and the remarks on civil appeals from Scotland apparently attributed to the same Scottish judge are noted at p 43


� C v Miller, 2004 SC 318 at paragraph 9-11:


“9. …. We are of the opinion that the word ‘determination’ in that context implies the making of a decision upon the merits of a devolution issue by the court. As will be apparent from the terms of our opinion, dated 26 June 2003, no such decision has been made. Indeed, for the reasons which we have explained in that opinion, the court was at pains to make no such decision. In these circumstances we conclude that the present application for leave to appeal is incompetent. It will be refused on that basis.


10 Even if our view regarding that matter were to be wrong, we would have refused to grant leave to appeal. It appears to us to be quite inappropriate for an appeal to the Judicial Committee to be authorised in a situation in which this court, for the reasons which it has given, has in fact not made a decision on the merits of the issue raised.


11 It was represented to us that a decision by this court to decline to entertain a devolution issue was itself unlawful and that the Judicial Committee ought to be given the opportunity so to decide. In our opinion that contention is unarguable. …  No attempt was made to persuade us, during the course of the hearing of the appeal, to exercise the discretion, which we consider we have under those provisions, in favour of the second-named appellant. In this situation we consider that no stateable argument to the effect indicated could be presented to the Judicial Committee.”


� McDonald (John) v HM Advocate, 2008 SLT 144, HCJ(AC) at paragraph 67:


“[W]e are not persuaded that the circumstances justify a jurisdiction being invoked which might render competent an appeal to the Privy Council. Essentially the issue is a procedural one, namely, whether the court should exercise its power to make an order for recovery and, if so, on what terms. That is properly a matter for this court exclusively. In these circumstances the devolution minutes ought not to be received.”





� Fraser (Nat Gordon) v HM Advocate (No. 2) 2009 SLT 441, HCJ( AC)  at paragraph 13





� In McDonald (John) v HM Advocate 2008 SLT 993, JCPC  Lord Hope noted as follows at paragraph 16:


“The word ‘determination’ is capable of being given a wider meaning than the Extra Division gave to it [in C v Miller, 2004 SC 318]. It can, of course, mean the making of a decision on the merits. But it can also include any decision which disposes of the issue in the lower court, including a refusal to consider the issue. The importance of preserving the avenue of seeking special leave to appeal from the Judicial Committee in such a case is indicated by the judges' comment in paragraph 67 of their opinion that they were not persuaded that the circumstances justified a jurisdiction being invoked which might render competent an appeal to the Privy Council. The Extra Division in C v Miller, paragraph 11, made a similar comment when they rejected the appellant's submission that the Judicial Committee ought to be given the opportunity to decide whether to entertain the devolution issue which that court had refused to entertain. I am not to be taken as indicating that these decisions were taken simply to prevent the issue being determined by the Judicial Committee. If they had been, they would have amounted to an abuse of the system which the Judicial Committee must be able to correct. But the decisions were undoubtedly based upon a misconception. It is for the Judicial Committee, not for the lower court, to decide whether special leave to appeal should be given. It is also for the Judicial Committee to decide whether it has jurisdiction to entertain an application for special leave.





See, too, Lord Rodger at paragraphs 48-9:


“[48]. … [I]n substance, the appeal court determined that the Lord Advocate was not under any duty in terms of article 6(1) ECHR, or otherwise, to reinvestigate the case at the appeal stage to see whether there were any statements which ought to have been disclosed, and so she had not acted incompatibly with the appellants' article 6(1) Convention rights in declining to do so. That amounted to the determination of a devolution issue in terms of That amounted to the determination of a devolution issue in terms of paragraph 1(d) or (e) of Schedule 6 to the 1998 Act


 49 Rather surprisingly, the appeal court simultaneously determined, not that no devolution issue arose in the proceedings …  but that it would not allow the devolution minutes to be received. The court was not satisfied that 'the circumstances justify a jurisdiction being invoked which might render competent an appeal to the Privy Council': 2008 SCCR, p 178, paragraph 67. All that needs to be said about that observation is that receiving or not receiving a devolution minute is a procedural step which cannot affect the jurisdiction of the Board to hear an appeal, with special leave, in a case where the appeal court has in substance determined the devolution issue in question. That jurisdiction, which is conferred by Parliament, not the appeal court, cannot be removed by any procedural decision of the appeal court. For these reasons, I am satisfied that the Board has jurisdiction to entertain the appeal.”





� Allison v HM Advocate 2010 SLT 261 per Lord Rodger of Earlsferry at paragraph 6





� McInnes v, HM Advocate, 2010 SLT 266, UKSC


� House of Lords Hansard 28 October 1998 at Columns 2042


“Lord Hope of Craighead: My Lords, will the noble and learned Lord explain what is meant by ‘in prosecuting’? Am I right to understand that the purpose of the amendment is to deal with decisions as to whether or not to prosecute, and not with the manner in which a prosecution is conducted? The distinction may be important in considering the rights of a person who is brought before the court. I think that the court would feel more comfortable if it were still open to challenge the manner in which an accused person were dealt with, bearing in mind the importance that the convention attaches to the right to a fair trial. 


Lord Hardie: My Lords, I agree entirely with the noble and learned Lord that that is the position. I sought to explain to the noble and learned Lord, Lord Mackay of Drumadoon, that a UK Act may create an offence. The decision to prosecute in that situation may infringe a human right; that would be a factor. I would not contemplate the conduct of the prosecution being contrary to human rights--in other words, depriving an accused of legal representation, or anything of that kind. That is not what is being contemplated.”


� See House of Lords Hansard 17 June 1998 per Lord Hope of Craighead at Column 1639:








