Office of the Advocate General for Scotland

Devolution issues and acts of the Lord Advocate
An informal consultation

1.
The Calman Commission recognised that the way that the Scotland Act affects acts of the Lord Advocate in her capacity as prosecutor has given rise to a number of complex issues.  These issues were mainly raised in a submission from the Judiciary in the Court of Session
 but have also been considered by other commentators
.  The Commission concluded that some of the issues raised went beyond its remit and so declined to make any recommendation
.  

2.
Central to the issues referred to above is the application, under the Scotland Act 1998, of devolution issue procedure to the acts of the Lord Advocate as prosecutor.  The legal context is considered further below, but the policy issue which arises is whether devolution issue procedure should continue to apply to the Lord Advocate as prosecutor and, if so, to what extent.
3.
In order to assist in advising UK Ministers, the Advocate General has formed an Expert Group to consider this matter and to report
.  In order to inform the Expert Group’s deliberations, however, the Advocate General also seeks the views of representative bodies and other interested parties in this highly specialised area.  This paper sets out some of the issues which arise in relation to this matter.  It  is intended to facilitate discussion and further consideration but is not exhaustive.  The terminology used reflects that of the Scotland Act itself.
The issue

4.
Section 57(2) of the Scotland Act 1998 creates a vires control which prevents members of the Scottish Executive from acting incompatibly with Convention rights or Community law.  The Lord Advocate is a member of the Scottish Executive by virtue of section 44(1)(c) of the Act.  Her functions as head of the system of criminal prosecutions in Scotland are, accordingly, subject to the vires control in section 57(2).  She and her officials have no power to act incompatibly with Convention rights or Community law when conducting prosecutions
.  The courts have consistently given effect to this scheme since the early devolution case law, including in cases relating to prosecutions which occurred before the coming into force of the Human Rights Act 1998
. 

5.
Schedule 6 to the Scotland Act sets out procedural rules which apply where a “devolution issue” arises in court proceedings.  Devolution issues are defined in paragraph 1 of the Schedule as including: 

“(d) a question whether a purported or proposed exercise of a function by a member of the Scottish Executive is, or would be, incompatible with any of the Convention rights or with Community law”.

Accordingly, the question whether section 57(2) prevents the prosecution from acting in a particular way is a devolution issue and must be considered in accordance with the rules in Schedule 6.

6.
The Explanatory Notes to Schedule 6 to the Scotland Act explain that the special procedural rules laid down in relation to devolution issues exist because devolution issues are important questions which affect the boundary of the devolution settlement.  

7.
The significant features of the devolution issues procedure in criminal proceedings are:

a.
a devolution issue will only be decided if a party raises it and takes the appropriate steps to do so
; 

b.
the devolution issue must be raised within the set time limits unless the court, on cause shown, determines otherwise
; 

c.
the devolution issue must be intimated to the Advocate General who may then (within 7 days) elect to take part in the proceedings so far they relate to the devolution issue
;

d.
the devolution issue may, instead of being determined by the court before which it was raised, be referred to the High Court of Justiciary or to the Supreme Court
; 

e.
the diet will usually be postponed pending the determination of the devolution issue
, including any appeal in relation to the devolution issue;

f.
the determination of the devolution issue may ultimately be appealed to the Supreme Court
.

Consequences of the Scotland Act scheme in relation to acts of the prosecution
8.
A number of issues have been identified which result from the operation of these provisions in relation to acts of the prosecution.  These problems relate both to the legal consequences of the vires control and the procedural effect of the devolution issues procedure.  
9.
It may also be noted that the interaction between the Scotland Act vires control and the Human Rights Act is not easy to follow and has given rise to considerable difficulties for parties and the courts in identifying relevant procedural rules and legal consequences in both criminal and civil proceedings
.

10.
The nature of the vires control means that the prosecution have no power to do any act which is incompatible with Convention rights.  Any such act is a nullity
.  This may be contrasted with the position of prosecuting authorities elsewhere in the United Kingdom whose acts, if incompatible with Convention rights, are unlawful in terms of section 6(1) of the Human Rights Act.  The question whether it is open to a public authority to proceed with an act once it has been held to be unlawful under section 6(1) is difficult.  In many cases, this will be a distinction without a difference, but the Human Rights Act approach may give a court more flexibility in terms of an appropriate remedy than the vires control in section 57(2).
11.
The intimation requirements in the devolution issue procedure outlined above can be burdensome on the parties, the courts and the Advocate General.  Since devolution, in excess of 10,000 devolution issues have been intimated to the Advocate General
.  In that time, the Advocate General has intervened in 35 cases relating to acts of the prosecution.
12.
The Judiciary in the Court of Session have also raised concern that the operation of devolution issue procedure can in some cases prevent devolution issues from being determined.  This is because a devolution issue is raised and determined only if a party takes appropriate and timeous steps to do so.  If a party fails to take those steps (whether through neglect, inadvertence or misjudgment) it may seek the permission of the court to allow the issue to be raised late, but the decision of the court will depend on the particular circumstances of the case.  Having regard to the important consequences that may attach to the proper raising of a devolution issue, the Judiciary in the Court of Session considered that this was not a satisfactory situation.

13.
The Judiciary in the Court of Session also noted that:

· The Supreme Court now has jurisdiction in relation to criminal matters, which it would not otherwise have, and that that jurisdiction, because it is different from the more general jurisdiction of the High Court of Justiciary, may result in the quashing of a conviction on the basis of criteria and tests different from those which would be applied by the High Court of Justiciary (this being particularly acute in respect of the various circumstances in which fresh evidence may emerge in the context of a trial);
· It was far from clear that the framers of the Scotland Act had envisaged that devolution issues would be raised in prosecutions to anything like the extent to which they have.  Moreover, the way in which devolution issue procedure operates (as distinct from how ECHR issues might be raised in the course of criminal proceedings under the Human Rights Act) has arguably created or contributed to delay in the handling of criminal trials.

The full terms of the Judiciary’s concerns on these matters can be seen in their submission to the Calman Commission, the link to which is in foot-note 1 above.

Options for reform
15.
The Judiciary in the Court of Session put forward three possible solutions to the issues raised.  The Judiciary did not agree on which option to recommend.  They recognised that further options might also be available.
16.
Two of the options considered by the Judiciary involved very significant institutional or constitutional change.  Those options go beyond the scope of this paper, however, and of the remit of the Expert Group, which is to consider whether technical change should be made to the scope or operation of devolution issue procedure.
17.
One option that the Judiciary presented that would be compatible with the intended remit, however, was that the Lord Advocate’s acts, in her capacity as head of the system of criminal prosecution in Scotland, should be expressly excluded from the vires control in section 57(2).  This would bring the position in Scotland into line with what is understood to be the position in England, Wales and Northern Ireland where the prosecuting authorities are subject to the Human Rights Act.  There would also be a related amendment to Schedule 6 to the Scotland Act so that relevant acts of the Lord Advocate would no longer be considered to give rise to devolution issues in procedural terms.
18.
An alternative to the above proposal would be to retain the general structure of the current Scotland Act scheme but reform the devolution issues procedure, in order to avoid some or all of the problems identified.  For example, the courts could be given the power to raise devolution issues of their own motion, or devolution issues which arise in criminal matters could be removed from the jurisdiction of the Supreme Court.
19.
It is options of the kind referred to in the two preceding paragraphs on which views and advice would be welcome, as well as on questions of the kind raised immediately below.

Issues for consideration
· The section 57(2) vires control is a core feature of the devolution settlement and the role of the Scottish Ministers.  Various articles have been written commenting on its constitutional significance
.  Would the removal of prosecution functions from the scope of section 57(2) have any impact on that constitutional significance?  
· Which functions of the Lord Advocate should be covered by any reform:  just those as head of the system of criminal prosecutions, or other ‘retained functions’ carried forward from the pre-devolution role of the Lord Advocate, such as investigation of deaths?

· Would any reform deal solely with Convention rights, or other current restrictions (ie Community law)?

· Parliament, through Schedule 6 to the Scotland Act, has given the Supreme Court (originally the Judicial Committee of the Privy Council) jurisdiction in relation to devolution issues arising in criminal proceedings.  It has been suggested that this was to ensure that a consistent and coherent view upon them could be given across the UK
.  To what extent would any reform which impacted on the Supreme Court’s jurisdiction undermine this?  It may be noted that acts of the prosecution in Wales and Northern Ireland do not give rise to devolution issues under the Government of Wales Act, or the Northern Ireland Act, because of the different structure of the systems of prosecution in those jurisdictions.
· In what, if any, circumstances is it necessary or appropriate for the Advocate General (as a Law Officer in the UK Government) to be entitled to be informed of and take part in proceedings relating to prosecutions in Scotland (eg in respect of the UK Government’s obligations to observe ECHR and EU law)?

· Devolution issues may be raised in criminal proceedings in relation to matters other than acts of the prosecution.  For example, an argument may be raised that the Act of the Scottish Parliament creating the offence or penalty in question is outwith the legislative competence of the Scottish Parliament because it relates to reserved matters.  Are the considerations as to the role of the Supreme Court and/or Advocate General any different in relation to such proceedings when compared with proceedings concerned with acts of the prosecution?  

In summary
Views are sought as to whether the application of section 57(2) of and Schedule 6 to the Scotland Act to acts of the Lord Advocate, in her capacity as prosecutor, cause problems for the operation of the courts or system of criminal justice in Scotland.  If so, views are sought as to the best way to avoid such problems.
Please note that these matters require to be addressed within a very tight time scale.  In order for the Expert Group to be able to consider your comments before reporting to the Advocate General by mid November, they will need to receive your views by Friday 22nd October 2010 at the latest.  
Please send your comments to:   
By e-mail:
osagsecretariat@advocategeneral.gsi.gov.uk
By post:


The Office of the Solicitor to the Advocate General

Victoria Quay

Leith

EDINBURGH EH6 6QQ

� � HYPERLINK "http://www.commissiononscottishdevolution.org.uk/uploads/2008-10-20-judiciary-in-the-court-of-session.pdf" ��http://www.commissiononscottishdevolution.org.uk/uploads/2008-10-20-judiciary-in-the-court-of-session.pdf�. 


� E.g. comments of Sir Gerald Gordon on Fraser v HM Advocate 2008 SCCR 407, 468E.


� The Final Report of the Calman Commission, ‘Serving Scotland Better: Scotland and the United Kingdom in the 21st Century’ discusses this at paragraphs 5.29 to 5.37. 


� The Expert Group is:  Sir David Edward QC (Chair); The Rt. Hon Lord Boyd of Duncansby QC; Professor Tom Mullen (University of Glasgow); Frances McMenamin QC;  and, Paul McBride QC


� Except in the very limited circumstances where the act in question is required under primary legislation and so not unlawful under the Human Rights Act: section 57(3).


� Montgomery v HM Advocate 2001 SC (PC) 1; Brown v Stott 2001 SC (PC) 43.


� Rule 40.5, Act of Adjournal (Criminal Procedure Rules) 1996.


� Rules 40.2 to 40.5, Act of Adjournal (Criminal Procedure Rules) 1996.  In proceedings on indictment, notice must be given not later than 7 days after the service of the indictment; in summary proceedings, notice must be given before any accused is called upon to plead.  


� Paragraphs 5 and 6 of Schedule 6, confirmed in Mills v HM Advocate (no 2) 2001 SLT 1359; the Lord Advocate will, obviously, already be a party in prosecution cases.


� Paragraphs 9, 11 and 33 of Schedule 6.


� Rule 40.8, Act of Adjournal (Criminal Procedure Rules) 1996.


� Paragraph 13 of Schedule 6.


� R v HM Advocate 2003 SC (PC) 21, Somerville and others v Scottish Ministers [2007] UKHL 44.


� R v HM Advocate, supra.


� Of these, almost 3,000 relate to the Salduz issue of legal representation in police interviews.


� ‘Relationship between the Scotland Act and the Human Rights Act’ 2001 SLT 43; ‘Relationship between the Scotland Act and the Human Rights Act: recent developments’ 2002 SLT 33; ‘The Somerville Case’ 2007 SLT 111; ‘Remedies under the Scotland Act: implications of Somerville’ 2007 SLT 289  -  all articles by J L Jamieson.


� ‘Relationship between the Scotland Act and the Human Rights Act’, supra, para 7.6.






