Consultation on Clauses – Summary of Responses
1. This consultation was on the wording of clauses that had been drafted to implement the findings of the Expert Group appointed by the Advocate General in September 2010 to consider the working of Section 57(2) and Schedule 6 of the Scotland Act 1998 in relation to the role of the Lord Advocate as head of the system of criminal prosecution in Scotland. 

2. The Advocate General’s acceptance of the recommendations of the Expert Group had been welcomed by the Scottish Parliament committee on the Scotland Bill, who had concluded:

“The Committee …welcomes the principle of what is being proposed by the Advocate General for Scotland, that prosecution actions by the Lord Advocate should be removed from the devolution issues procedure under the Scotland Act. It also found persuasive the evidence that the UK Supreme Court should have scope to hear issues that arise in relation to ECHR or EU obligations in criminal cases. We would urge the Scottish and UK Governments, and their respective Law Officers, to work closely together over the coming months and to report back to the Scottish Parliament in the new session. A further legislative consent motion will be considered then. The Committee cannot at this stage recommend that the Scottish Parliament gives its consent to the UK Parliament to legislate on this matter.”
3. In the spirit of that conclusion, the Advocate General sought views on the clause proposed to implement the Expert Group’s report. This note summarizes the responses.
General

4. Seven responses to the consultation were received from:

· Cabinet Secretary for Justice

· Faculty of Advocates

· Justice

· Law Society of Scotland

· Lord Advocate

· Scottish Human Rights Commission

· Richard Baker MSP

5. Most of the responses to the consultation focused on the three specific issues raised for discussion by the Advocate General, which are considered in turn below. However, in addition, some did offer more general comment on the findings of the Expert Group
6. Justice, the Scottish Human Rights Commission and Richard Baker generally supported the findings of the Expert Group, variously describing them as “a satisfactory conclusion” and “sensible and proportionate”. The Scottish Human Rights Commission “emphasised the importance of the existence of a right of appeal to the Supreme Court in all cases (including criminal cases) in which an issue of the interpretation and application of Convention rights arises. The Supreme Court is best placed to provide consistent, authoritative interpretation of the European Convention on Human Rights, as it relates to “Convention rights” under domestic law.  Such a right of appeal is vital in order to safeguard the development of that consistent jurisprudence and to ensure equal levels of human rights protection across the jurisdictions.”
7. The Law Society of Scotland maintained its position from the initial consultation that no amendment was required and that the Lord Advocate should continue to be bound by section 57(2) of the Scotland Act. They support the retention of the existing “devolution issue” procedure, and so a continuing role for the Supreme Court.
8. It follows from this that the majority of those offering comment clearly favoured a continued role for the Supreme Court in the determination of human rights and European law issues arising in criminal cases.

9. However, the Cabinet Secretary for Justice and the Lord Advocate maintained their position that the jurisdiction of the Supreme Court relating to human rights and European law matters in criminal cases should be removed completely: “The position of the Scottish Government remains that the High Court of Justiciary should be restored to its pre-devolution position at the apex of Scottish criminal justice…”.

10. Each of the specific questions raised in the consultation will now be looked at it in turn.  It should be noted that the response from the Law Society of Scotland focused principally on the wording and working of the draft clauses.  A number of other respondents also raised a number of drafting and technical issues related to the clauses, and while they will be considered, they are not dealt with in this summary paper.
Should there be a requirement that the High Court (sitting as the Court of Criminal Appeal) certify that a case raises a point of law of general public importance, and grants leave to appeal, before appeal is allowed to the Supreme Court? 
11. The Faculty of Advocates, Justice, the Scottish Human Rights Commission and Richard Baker all considered that there should be no requirement for certification of a point of law of general public importance before appeal is allowed to the Supreme Court. Such a requirement was thought to raise a barrier to justice, provide scope for the different interpretation and application of human rights legislation throughout the UK and to be likely to force individual appellants to take their case to Strasbourg, a lengthy and costly procedure. 
12. Arguments that the Supreme Court was generally usurping the jurisdiction of the High Court were not accepted, and it was considered that there was little evidence supporting a contention that a requirement for certification was needed. As Justice pointed out:

“Last year, the only case heard was Cadder v HMA. Of these cases, fourteen were dismissed, limiting the ability of bringing similar points back before the Court. Only eight appeals were allowed, four of which were in favour of the Crown. There is no evidence from these appeals and the judgments handed down that the Supreme Court has extended its jurisdiction or heard cases it ought not to.  Indeed it appears to us that the Supreme Court operates entirely within its special jurisdiction, and appropriately respects the position of the High Court of Justiciary.”

13. The Lord Advocate and the Cabinet Secretary disagreed. They considered that “it is appropriate that the High Court should retain ultimate control over this process, which would be secured by the need for certification.” Further, contrary to the views expressed by the respondents referred to above, they were strongly of the view that if leave to take a case to the Supreme Court was refused by the High Court, then it should not be possible to seek leave from the Supreme Court itself.

Should provision be made for “leapfrog” appeals – that is to say, should provision be made to allow appeal to be taken to the Supreme Court direct from a trial court without the involvement of the Court of Criminal Appeal in cases of the kind covered by the new provision? 

14. Several respondents considered this suggestion in the context of the existing procedure in Schedule 6 of the Scotland Act whereby the Lord Advocate or the Advocate General (among others) can require any court to refer a devolution issue to the Supreme court for determination (paragraphs 33 and 34 of Schedule 6 – note that in the present context the accused could not require such a reference).
15. The Faculty of Advocates and the Scottish Human Rights Commission thought that such a procedure, although not used particularly frequently, was logical and practical, and would ultimately save time and resources. The latter considered, however, that in addition to the right to refer being conferred on the Lord Advocate, that right should also be given to the accused to “allow account to be taken of the interests of victims and witnesses in speedy resolution of cases. In addition it may prevent victims and witnesses having to endure the stress of a trial where the Convention rights issue (if successful) will void any conviction.”  The Faculty of Advocates also recommended that the High Court should be able to refer a matter itself if the interests of justice demanded it.
16. The Lord Advocate, while dismissing the need for leapfrog appeals, did contend that “in a system with several tiers of appeal, there is a need for a power of reference to achieve faster decision-making in appropriate cases. A similar view was expressed by the Cabinet Secretary for Justice, with the proviso that any reference should proceed only with the certification and leave of the High Court.
17. Justice however expressed the view that “The Scottish Courts ought to hear incompatibility issues prior to the Supreme Court, otherwise it would not have the benefit of the reasoning below, its jurisdiction would be extended and the concerns that have been raised about Scots law being subverted would be further exacerbated.”
Should the Lord Advocate’s Reference procedure currently contained in the Criminal Procedure (Scotland) Act 1995 be extended to allow for references to the Supreme Court in cases of the kind covered by the new provisions (i.e. those dealing with issues of compatibility with Convention Rights or Community law)?

18. Only a few respondents commented specifically on this issue.
19. The Scottish Human Rights Commission considered that the scope for such an extension must be very limited taking into account the various rights of appeal that the Lord Advocate has. Any extension to the reference procedure should only be permitted where no re-trial has been ordered; or following on from the conclusion of any re-trial proceedings (including any subsequent appeal).
20. The Faculty of Advocates, on the other hand, considered it “logical and practical” to extend the Lord Advocate’s powers under section 123 of the 1995 Act to include references to the Supreme Court. The Cabinet Secretary for Justice also supported this extension.
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