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Charities Act 2006 Review – Call for Evidence
The regulation of disposals of and mortgages over charity land
Issue

Charities in England and Wales make thousands of sales and other disposals of interests in land each year. The Charities Act 2006 Review is considering whether changes could be made to the regulation of disposals of charity land to make the requirements more proportionate and less burdensome. Respondents are also asked to consider whether there are any other restrictions on dealing with other charity property that the Review could consider.
Background
In the context of this Call for Evidence “disposals” of charity land include sales, exchanges, leases of charity land in England or Wales and other transactions that involve interests in such land, for example, granting easements or rights of way over land. This Call for Evidence is also concerned with the regulation of charities entering into mortgages to secure the repayment of grants and loans.
Disposals
In most cases the Charities Act 1993 enables the disposal of charity land without the need for the approval of the Charity Commission
, provided that the charity’s trustees comply with certain requirements. Those requirements
 are that, on deciding that a disposal may be in the best interests of the charity, the trustees must:
· obtain and consider a written report on the disposal from a fellow or professional associate of the Royal Institution of Chartered Surveyors who, the charity trustees reasonably believe, has ability in, and experience, of the type of transaction in the area where the land is situated. The content of the report is prescribed by regulations
.

· advertise the disposal in the way advised by the surveyor, unless the surveyor advises that advertising is not needed.

· having considered the surveyor’s report, be satisfied that the terms of the disposal are the best that can reasonably be obtained for the charity. 
In addition to these requirements, the disposal documentation must also include certain statements, and the trustees have to give certain certificates upon the disposal of the land. This is to enable the trustees to provide assurance to the purchaser that they are validly disposing of the charity's interests.
If the requirements cannot be met, the Charity Commission’s approval to the disposal must be obtained. The Commission gives this approval by making a formal Order
. Commission involvement may also be required where the value of the disposal is very small and the costs involved in meeting the requirements are disproportionately high, for example where small parcels of land are being exchanged to straighten a boundary.
There is already evidence that the requirements are unnecessarily burdensome. The 2010 consultation “Making it easier for charities to sell and make other disposals of land”
 considered whether the definition of “qualified surveyor” in the Charities Act 1993 should be extended to include Fellows of the National Association of Estate Agents. 
The responses to the consultation led the Government to conclude in its response
 that there are grounds to extend the definition to include people who are Fellows of the NAEA and also scope to consider extending the definition to include other property professionals, such as Fellows of the Central Association of Agricultural Valuers. The Government believes that this will increase charities’ choice and their ability to match the skills and experience of their “qualified surveyor” to the type of disposal they are considering.  
However, respondents had other criticisms of the general lack of proportionality and clarity in the regulation of disposals, such as the inflexibility of the Charities (Qualified Surveyors' Reports) Regulations 1992 (which apply to all charity land disposals, with the exception of leases for a term of not more than seven years). These criticisms led to the Government also concluding that the whole of the regulation of charity land disposals should be considered as part of the review of the Charities Act 2006.
Another reason to consider reviewing the regulation of land disposals is that the Trustee Act 2000
 effectively deregulated investment in stocks and shares, by trustees of both charitable and non charitable trusts, by allowing them to choose investments as if they were their actual owner, subject only to the duty of care defined in that Act. By comparison, this again makes the current regulation of charity land disposals seem both burdensome and disproportionate. Consequently the Review will be exploring whether there are grounds to bring the regulation of disposals of charity land more into line with the rules that apply to non-charitable trusts, which are less bureaucratic and burdensome.
Mortgages
Most mortgages taken out by charities do not need the approval of the Charity Commission or the courts. In general, approval is not required where: 

· the mortgage provides security for the repayment of a loan or to meet other obligations; and

· before executing the mortgage, the trustees have obtained and considered written advice, from someone they believe is competent to provide it, and they believe that the loan is necessary, that the terms of the mortgage are reasonable, and that the charity can repay the sum borrowed on those terms; or

· the mortgage is excluded from the requirement by a specific authority given by an Act of Parliament, a Statutory Instrument or a Scheme of the Charity Commission or the court (the terms still have to be the best reasonably obtainable).

There remain burdens that might be removed. For example, Commission approval must be obtained where grant-making bodies require that grant recipients secure their conditional grant repayment obligation by means of a charge over the charity’s land.
As with disposals, the Review is considering whether the rules that apply to mortgages over charity land could be brought into line with the less burdensome rules that already apply to non-charitable trusts.
Who should respond?

Anyone can respond, and all responses will be considered.

However, we are particularly interested to hear from property professionals, such as surveyors and estate agents, and charities that own land or interests in land, such as leases. 
Deadline for responses:

The deadline for receiving responses to this call for evidence is 16th April 2012.

How to submit your response:

Please send your response by e-mail to charitiesactreview@cabinet-office.gsi.gov.uk 

Alternatively you can write to:

Charities Act 2006 Review

c/o Office for Civil Society

4/16, HM Treasury

1 Horse Guards Road

London SW1A 2HQ

	Question 1:
Do you agree that the regulation of charity land disposals needs to be made more proportionate and less burdensome? Please explain either what changes you believe should be made or why the current regulation should be left as it is.


	Question 2:
Has a charity you are involved with recently disposed of, or charged, land or an interest in land? If so did the current regulation create any difficulty that you consider was unnecessary?  Please give a practical example to support your answer where possible.


	Question 3:
If the law on disposals and charges of charity land is changed to bring it more into line with the law that applies to non charitable trusts, do you consider there is a case for statutory guidance that trustees would have to consider before proceeding?



	Question 4:
Are there any other types of charges over charity property, including those applying to intellectual property or valuable paintings and other artefacts, that you consider to be affected by disproportionate or unnecessarily burdensome regulation? Please illustrate with practical examples where possible.



Respondent details:

	Name:
	

	Position:
	

	Organisation Name:
	

	Organisation size (income)
	


	Are you a trustee of a charity?
	Yes  /  No

	Is your organisation a charity?
	Yes / No


What happens next?

· We will acknowledge receipt of all responses, although we cannot provide a detailed response to each individual submission.

· All responses will be considered in forming the report of the review. 

· The aim is for the report of the review to be laid in Parliament and published in July 2012.

The small print:

All information in responses, including personal information, may be subject to publication or disclosure in accordance with the access to information regimes (these are primarily the Freedom of Information Act 2000, the Data Protection Act 1998 and the Environmental Information Regulations 2004). If you want your response to remain confidential, you should explain why confidentiality is necessary and your request will be acceded to only if it is appropriate in the circumstances. An automatic confidentiality disclaimer by your IT system will not, of itself, be regarded as binding on the department. Contributions to the review report will be anonymised if they are quoted, unless we contact you and you give us your permission to use a particular quote.

Individual contributions will not be acknowledged unless specifically requested. 

� While this Call for Evidence refers to the approval of the Charity Commission, the Courts also have this power but only use it on very rare occasions.


� Described in detail in the Charity Commission publication “Sales, leases, transfers or mortgages: What trustees need to know about disposing of charity land” (CC28) (� HYPERLINK "http://www.charitycommission.gov.uk/publications/cc28.asp" ��www.charitycommission.gov.uk/publications/cc28.asp�) 


� The Charities (Qualified Surveyors' Reports) Regulations 1992 (� HYPERLINK "http://www.legislation.gov.uk/uksi/1992/2980/contents/made" �www.legislation.gov.uk/uksi/1992/2980/contents/made�) 


� Section 36(1) of the Charities Act 1993 (� HYPERLINK "http://www.legislation.gov.uk/ukpga/1993/10/section/36" �http://www.legislation.gov.uk/ukpga/1993/10/section/36�) 


� � HYPERLINK "http://webarchive.nationalarchives.gov.uk/+/http://www.cabinetoffice.gov.uk/voluntary-sector/charity-law-regulation/latest-consultations-proposals.aspx" �http://webarchive.nationalarchives.gov.uk/+/http://www.cabinetoffice.gov.uk/voluntary-sector/charity-law-regulation/latest-consultations-proposals.aspx� 


� � HYPERLINK "http://www.cabinetoffice.gov.uk/media/.../consultation-published-response.pdf" �www.cabinetoffice.gov.uk/media/.../consultation-published-response.pdf�


� � HYPERLINK "http://www.legislation.gov.uk/ukpga/2000/29/contents" �www.legislation.gov.uk/ukpga/2000/29/contents� 





UNCLASSIFIED
UNCLASSIFIED
1

