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Companies Act 2006

In the matter of application No 1239 by W NICHOLSON & CO LTD for a change to the company name of J & W NICHOLSON & CO LTD (company number 07268694)

Background and pleadings

1.  J & W NICHOLSON & CO LTD (“the respondent”) was incorporated on 1 June 2010. 

2.  On 11 August 2016, W Nicholson & Co Ltd (“the applicant”) applied for an Order under section 69 of the Companies Act 2006 (“the Act”) for the respondent’s name to be changed.

3.  Section 69 of the Act states:

“(1) A person (“the applicant”) may object to a company’s registered name on the ground―

		(a)  that it is the same as a name associated with the applicant in which 		he has goodwill, or

		(b)  that it is sufficiently similar to such a name that its use in the United 		Kingdom would be likely to mislead by suggesting a connection 			between the company and the applicant.

	(2)  The objection must be made by application to a company names 	adjudicator (see section 70).

	(3)  The company concerned shall be the primary respondent to the 	application.
	
Any of its members or directors may be joined as respondents.
	(4)  If the ground specified in subsection (1)(a) or (b) is established, it is for 	the respondents to show―

		(a)  that the name was registered before the commencement of the 			activities on which the applicant relies to show goodwill; or

		(b)  that the company―

			(i)  is operating under the name, or

			(ii)  is proposing to do so and has incurred substantial start-up 			costs in preparation, or

			(iii)  was formerly operating under the name and is now dormant; 			or
		
(c)  that the name was registered in the ordinary course of a company 	formation business and the company is available for sale to the 		applicant on the standard terms of that business; or

		(d)  that the name was adopted in good faith; or

		(e)  that the interests of the applicant are not adversely affected to any 		significant extent.

	If none of these is shown, the objection shall be upheld.

	(5)  If the facts mentioned in subsection 4(a), (b) or (c) are established, the 	objection shall nevertheless be upheld if the applicant shows that the main 	purpose of the respondents (or any of them) in registering the name was to 	obtain money (or other consideration) from the applicant or prevent him from 	registering the name.
	
(6)  If the objection is not upheld under subsection (4) or (5), it shall be 	dismissed.

	(7)  In this section “goodwill” includes reputation of any description.”
   
4.  The applicant claims that the names “J & W Nicholson & Co Ltd” and “Nicholson” are associated with it. The claim relates to the name(s) of an historic gin brand, first used in 1736, and that the goodwill associated with the use of the names has passed to the applicant via a series of assignments. 

5.  The applicant requested that two directors of the respondent, Mr John Fitzpatrick and Mr Matthew Fitzpatrick (who are father and son), be joined to the proceedings. The request was permitted without objection from Messrs Fitzpatrick, who, unless I need to differentiate between them, will be referred to as “the co-respondents”.

6.  The applicant states that the co-respondents also own a New Zealand company called Southern Grain Spirits NZ Limited (“Southern Grain”), and that the co-respondents have a history of acting in bad faith with respect to the Nicholson brand. Reference is made to a decision (BL-O-017-15) of the UK Intellectual Property Office (“IPO”) in which it was held that applications by Southern Grain for trade mark registration of some old Nicholson gin labels constituted an act of bad faith. That finding was made, essentially, on the basis that Southern Grain was trying to associate its products with the original J & W Nicholson & Co Ltd, the rights to which were held by the opponents in the IPO proceedings, rights which the applicant here now claims to own. It is stated that the company name is being used by its officers as part of “a deliberate and continued campaign to misappropriate the intellectual property rights of the Applicant and to block the Applicant from trading using the name J & W Nicholson & Co Ltd”. Other examples of claimed misappropriation are given, but it is not necessary to comment further here.  

7.  The respondent filed a defence. In summary, we note the following claims of the respondent:

	That the decision of the IPO was wrong and contained a number of errors. We note, however, that the IPO decision was not appealed.


	That there are issues with the claimed chain of title, not least because the rights were transferred to Southern Grain in 1982.


	That the respondent company was actually incorporated by the applicant in 2010, and then subsequently transferred to the co-respondents. We note that the applicant could not have done this given that it was not itself incorporated until 2016. What this actually relates to is a claim that the respondent was incorporated upon instruction of an individual named Timothy William Mungo Walker, who is now an officer of the applicant. Mr Walker, for reasons that will become apparent, subsequently transferred the respondent company into the control of the co-respondents.  


	The respondents (which we assume is a reference to all respondents) deny any act of bad faith.


	The respondents rely on the good faith defence, highlighting that the name was registered by Mr Walker without the knowledge of the co-respondents. 


Procedural history

Representation

8.  The applicant is represented by Stephenson Harwood LLP. The respondent is self-represented, with most contact coming from Mr John Fitzpatrick. 

Case-management conferences (CMCs)

9.  Two CMCs took place during the proceedings, dealing, essentially, with two discrete issues. The first related to the content of the respondent’s defence. The respondent had originally provided as its defence a copy of a document filed as part of a defence in a corresponding WIPO domain name dispute. At the CMC, the respondent was directed to file an amended defence to clearly focus on the subject proceedings, and to include any specific defences under the Act which it wished to rely on. Full reasons (which we will not repeat here) for this direction were set out in writing by Company Name Adjudicator Mr C J Bowen in a letter dated 31 January 2017. The direction was complied with, with the amended defence (as summarised earlier) being filed.
  
10.  The second issue was a request from the applicant for security for costs. The request was made on the basis that the respondent is a dormant company with net assets of only £100 and, further, that the balance of a costs award (a sum of £35k) made against Southern Grain in the IPO proceedings had not been paid. Following the CMC, the respondent and co-respondents were directed to provide, jointly, £5000 as security for costs. Full reasons for this decision were set out in writing, again by Mr Bowen, in a letter dated 4 May 2017. This direction was also complied with, with the costs being held by the Tribunal’s Finance Department.

Evidence

11.  Only the applicant filed evidence. This comes in the form of a witness statement by Mr Timothy William Mungo Walker, together with 38 exhibits. Mr Walker is a director and shareholder in the applicant company. As we come on to explain, he is also the person who gave instruction to incorporate the respondent company. Rather than summarise Mr Walker’s evidence here, we will refer to its content with regard to the issues that need to be determined, when appropriate, in the relevant parts of this decision. 

Submissions

12.  The parties were given an opportunity to request a hearing. Neither party did so. The applicant filed written submissions in lieu of a hearing, the respondent did not.




DECISION

13.  If the primary respondent defends the application, as here, the applicant must establish that it has goodwill or reputation in relation to a name that is the same, or sufficiently similar, to that of the respondent’s company name so as to mislead by suggesting that there is a connection between the company and the applicant. The relevant date for this purpose is the date of application to register the company name which, in this case, is the date of incorporation of 1 June 2010. We note that the applicant could not have owned any goodwill or reputation at the relevant date because it did not exist at that point in time. However, we are satisfied that the applicant is nevertheless entitled to bring its claim if it is established that a predecessor in title owned the requisite goodwill or reputation at the relevant date. 

Goodwill/reputation

14.  Section 69(7) of the Act defines goodwill as “reputation of any description”.  Consequently, although it plainly covers it, it is not limited to Lord Macnaghten’s classic definition of goodwill in IRC v Muller & Co’s Margerine Ltd [1901] AC 217:

“What is goodwill? It is a thing very easy to describe, very difficult to define. It is the benefit and advantage of the good name, reputation, and connection of a business. It is the attractive force which brings in custom. It is the one thing which distinguishes an old-established business from a new business at its first start.”

15.  There are two issues to consider: i) the existence, per se, of goodwill or reputation and, ii) the ownership/benefit of any goodwill or reputation. In terms of the first issue, we have carefully scrutinised the respondent’s defence. Having done so, we note that the respondent has not expressly denied the existence of a goodwill or reputation. Indeed, its own case is that it owns the rights to the brand. It would be counterintuitive to believe that an ongoing (post the relevant date) claim to hold the rights in a historic brand would not be coupled with the existence of a goodwill or reputation of some form. We accept that at pages 4 of 8 of the defence, in response to the applicant’s reference to a finding in the IPO decision that a goodwill existed in the Nicholson brand and that such goodwill was owned by the opponent, the respondent stated that the decision was wrong. However, there is nothing in the subsequent text to suggest that any issue was taken with the finding that a goodwill exists. In any event, and whether the respondent has conceded the goodwill/reputation point or not, there are a number of factors which are sufficient to establish a goodwill or reputation at the relevant date:

	An explanation by Mr Walker that J & W Nicholson & Co was the name of a historic British distiller (primarily of gin) between 1737 and circa 1990.


	Wikipedia entries with historic information about the distiller.


	Various labels which were used throughout the brand’s history.


	Information about the brand’s connection with Marylebone Cricket Club and that the club’s colours were changed to match those of the brand itself.


	The IPO’s decision (provided in evidence by Mr Walker), which makes reference to evidence of specialist gin bars still selling the product and that it commands high prices. We accept that this evidence is essentially hearsay, however, absent any challenge or rebuttal from the respondent, we give it some weight. The evidence is from after the relevant date, but it is logical to assume that any goodwill or reputation would have been stronger at the relevant date, not weaker.


16.  Taking all of the above into account, the applicant has established, at the very least, a prima facie case that there still existed at the relevant date a residual goodwill or reputation in the UK associated with the names J & W Nicholson & Co Limited and Nicholson, in relation to the historic name of a gin producer. That prima facie case has not been rebutted.

17.  The second issue relates to the chain of title. This is something which the respondent has clearly challenged. We first set out what Mr Walker has said in terms of the chain of title:
	Between 1736 and 1892 the business was run as a partnership between various members of the Nicholson family. There is some support for this in records from the National Archive –  exhibit TMW3a.


	In 1892 the partnership was dissolved and a company called J & W Nicholson & Co Limited was incorporated under company number 37859. Incorporation documents are provided in exhibit TMW5.


	In 1956 the above company changed its name to J & W Nicholson & Co (Holdings) Limited. Change of name documents are provided in exhibit TMW7.


	Also in 1956, a new company was established named J & W Nicholson & Co Limited, described by Mr Walker as a new UK subsidiary. The articles of association of this new company (company number 576341) are provided in exhibit TMW8 and demonstrate that it was incorporated to take over the undertaking, assets and liabilities of company 37859. 


	In 1990 (in or around the time the gin production ceased), the Nicholson business was assigned to Hiram Walker-Allied Vintners Limited (company number 703977). The agreement undertaking this transfer is provided in exhibit TMW9 and supports the fact that the whole business was assigned including its goodwill, the right to represent itself as carrying on the business, and the trade marks/trade names of the business. Company 703977 also acquired the shares of both company 37859 and 576341.


	In 1991 company 703977 changed its name to The Hiram Walker Group Limited (exhibit TMW11 contains a change of name certificate confirming this).


	In 1994 company 703977 changed its name again to Allied Domecq Spirits & Wine Limited (exhibit TMW12 contains a change of name certificate confirming this).


	In 2007 company 576341 (which, if the above chain of title is correct, no longer operates the business) changed its name from J & W Nicholson & Co Limited to The Scapa Distillery Limited. Mr Walker assumes that this was done because the rights in the Nicholson brand were now owned by company 703977.


	In 2012 company 703977 transferred the Nicholson business to G&T On the Rock Limited (company number 105395, a company incorporated in Gibraltar). The assignment document relating to this are provided in exhibit TMW14. The agreement is between companies 105395, 703977 and 576341. Company 576341 is part of the agreement because certain trade mark rights were still in the name of J & W Nicholson & Co Limited and company 576341 confirms that it had assigned all rights in connection with the business to 703977. The agreement then assigns all common law rights, labels and recipes to company 105395.


	By way of background, company 105395 was set up by Mr Walker in 2011 in order to acquire the Nicholson rights from 703977. The company was ultimately owned by Mr Walker, Lord Milford Haven (his corporate vehicle is named A&H Nominees Limited) and an investment partner named Lepe Partners.


	In 2016, 105395 transferred the business to the current applicant. This was because Lord Milford Haven and Lepe Partners wished to exit the joint venture. A new partner was found, Mr Nicholas Browne, and the applicant company was set up for this new relationship. Exhibit TMW18 contains a redacted copy of this agreement which clearly purports to assign everything connected with the Nicholson brand to the applicant. 


18.  On the face of it, there is nothing irregular or inconsistent with any of the above. However, the respondent has raised a number of points that need consideration, albeit the points made are, at times, difficult to follow. As stated earlier, the respondent filed no evidence. We nevertheless note the following comments from its defence, together with our views as to the substance of those comments:

i) The original company was sold to Allied Lyons sometime in 1982/3

19.  We are not altogether clear what this claim relates to, however, from comments made in the letter referred to in the next paragraph, it appears that Allied Lyons had a 20% shareholding in company 576341 and that they were to buy the remainder of the shares. Even if this were the case, this makes no difference to the matter at hand because company 576341 was still the owner of the rights, irrespective of who owns the shares in that company.

ii) The company name J & W Nicholson & Co was abandoned when 576341 changed its name to The Scapa Distillery Limited

20.  Whilst it is true that company 576341 changed its name from J & W Nicholson & Co Limited to The Scapa Distillery in 2007, and, consequently, that at that time there was no legal entity named J & W Nicholson & Co Limited, this does not mean that any goodwill or reputation associated with the brand evaporated or that the goodwill/reputation was abandoned, nor does it mean that the rightful owners of the rights would subsequently be prevented from relying on them. 

iii) The rights in the Nicholson brand were assigned in 1982 to Southern Grain, prior to the sale to Allied Lyons/Domecq

21.  This is a key part of the respondent’s defence. Put simply, the respondent considers that Southern Grain owned the rights in the Nicholson brand following a claimed assignment in 1982. However, the difficulty the respondent has is that it filed no evidence in support of such a claim. Some relevant documents were, though, provided by the applicant, documents which were filed in the earlier IPO proceedings. Mr Walker states in his witness statement that no assignment to Southern Grain took place. He accepts, though, that Southern Grain were provided with some stills and recipes so that it could establish its own gin brand in New Zealand and that there may even have been an agreement that Southern Grain could distribute Nicholson’s gin in New Zealand on behalf of company 576341 (although he says that he has seen very little evidence to substantiate this). He adds that even if there was a distribution agreement, this does not mean that the rights in the brand were sold to Southern Grain. 

22.  One of Mr Walker’s exhibits (TMW37) contains a letter dated 30 April 1982 addressed to John Fitzpatrick (at Southern Grain) from Mr R Nicholson, the managing director of company 576341 at the time. There is reference to “us” [presumably company 576341] sampling certain botanicals. There is a reference to the Nicholson logo being used. Given the reference to the Nicholson logo, it does appear that some form of distribution was to take place in New Zealand, but there is nothing in this letter which sets out the nature of that distribution agreement, and certainly nothing which gets close to any form of assignment of rights. There is also a letter from Mr Fitzpatrick to Mr Nicholson dated 14 November 1992 wishing Mr Nicholson a merry Christmas and thanking him for the assistance setting up “our small industry”; he concludes by stating that he “looks forward to marketing the Nicholson brand in the New Year”. We also note a letter, which we assume was solicited for the earlier IPO proceedings, from Mr Nicholson. He confirms that no rights were sold to Southern Grain and that all that was provided was distilling equipment, advice and old recipes. We note that in its defence the respondent characterises this letter as an attempt to take advantage of an elderly (and long since retired) man’s failing memory of 32 year old events.

23.  The applicant has provided a comprehensive set of documents which, on the face of it, fully support its claims. If the respondent wished to challenge this and show a break in the chain of title, the onus was on it to make that point good. It has singularly failed to do so. Indeed, the only evidence comes from the applicant itself. This shows that whilst some form of relationship with Southern Grain may have existed, it did not own the rights in the Nicholson brand, be it in the UK or anywhere else.





iv) That the original J&W Nicholson & Co acknowledged Southern Grain’s rights in 1989 (prior to the 1990 agreement) 

24.  The respondent stated in its defence that it had evidence of the above, but it has filed nothing. Having considered the material placed before the tribunal, there is nothing of this nature. We need say no more about this. 

v) The new J & W Nicholson & Co (the respondent company) was assigned to the co-respondents in 2010

25.  We will deal with the circumstances surrounding the incorporation of the respondent shortly. There is nothing pertinent in this point in terms of the chain of title. This is because no rights to the Nicholson brand were ever assigned to the respondent company. Again, we need say no more.

vi) Proof is requested in relation to the signatories of the 2012 and 2016 agreements 

26.  Mr Walker has been advised by his attorney that the above is not necessary, but he nevertheless provides evidence as to the signatories of the 2012 agreement and their relevant roles. Similarly, the 2016 agreement is provided with Mr Walker explaining who was signing on behalf of whom. We do not consider it necessary to detail this any further, particularly in circumstances where the respondent has provided no counter-evidence (or even argument) addressed to this point. There is no reason to doubt the veracity of the agreements in any way.  

27.  In view of all of the above, our finding is that the requisite goodwill or reputation was owned by company 703977 at the relevant date, the rights in which passed to company 105395, which then passed to the applicant. The applicant is able to make its claim and rely on those rights as part of these proceedings.




Are the names the same, or, alternatively, does the respondent’s company name suggest a connection between it and the applicant?

28. The respondent’s name is J & W NICHOLSON & CO LTD. That is one of the names on which the applicant can rely. As such, the names are clearly the same. The applicant can also rely on the name without the word Ltd/Limited. This too is to be regarded as the same name because “LTD” simply indicates the corporate status of the company, something which is necessary in most company names, with such a difference being ignored for the purpose of the comparison (see, for example, MB Inspection Ltd v Hi-Rope Ltd [2010] R.P.C. 18, at paragraph 48). The applicant can also rely on the name NICHOLSON (this seems to be the name used on labels towards the end of its production). Nicholson is the key distinguisher of the name of the business. In our view, the names are sufficiently similar to suggest a connection. 

29.  Given our findings in respect of goodwill/reputation, and the connection point, the applicant has cleared the burdens placed upon it. That is determinative of the matter unless the respondent can avail itself of one of the defences. This is a matter to which we now turn.

Defences

30.  The only defence identified by the respondent is that of good faith. The relevant date for assessing this is the date of incorporation of the respondent, 1 June 2010. It is for the respondent to show that it adopted its name in good faith, it is not for the applicant to show an absence of good faith (or presence of bad faith). In 1) Adnan Shaaban Abou-Rahmah (2) Khalid Al-Fulaij & Sons General Trading & Contracting Co v (1) Al-Haji Abdul Kadir Abacha (2) Qumar Bello (3) Aboubakar Mohammed Maiga (4) City Express Bank of Lagos (5) Profile Chemical Limited [2006] EWCA Civ 1492, Rix LJ commented upon the concept of good faith: 
 
“48 The content of this requirement of good faith, or what Lord Goff in Lipkin Gorman had expressed by reference to it being "inequitable" for the defendant to be made to repay, was considered further in Niru Battery. There the defendant bank relied on change of position where its manager had authorised payment out in questionable circumstances, where he had good reason to believe that the inwards payment had been made under a mistake. The trial judge had (a) acquitted the manager of dishonesty in the Twinsectra or Barlow Clowes sense on a claim of knowing assistance in breach of trust, but (b) concluded that the defence of change of position had failed. On appeal the defendant bank said that, in the absence of dishonesty, its change of position defence should have succeeded. After a consideration of numerous authorities, this court disagreed and adopted the trial judge's broader test, cited above. Clarke LJ quoted with approval (at paras 164/5) the following passages in Moore-Bick J's judgment:  

"I do not think that it is desirable to attempt to define the limits of good faith; it is a broad concept, the definition of which, in so far as it is capable of definition at all, will have to be worked out through the cases. In my view it is capable of embracing a failure to act in a commercially acceptable way and sharp practice of a kind that falls short of outright dishonesty as well as dishonesty itself.”
  
31.  In (1) Barlow Clowes International Ltd. (in liquidation) (2) Nigel James Hamilton and (3) Michael Anthony Jordon v (1) Eurotrust International Limited (2) Peter Stephen William Henwood and (3) Andrew George Sebastian [2005] UKPC 37, the Privy Council considered the ambiguity in the Twinsectra Ltd v Yardley [2002] 2 AC 164 judgment. The former case clarified that there was a combined test for considering the behaviour of a party: what the party knew at the time of a transaction and how that party’s action would be viewed by applying normally acceptable standards of honest conduct. 

32.  The Act stipulates that “it is for the respondent to show” that it has a defence. What must be shown is “that the name was adopted in good faith”. The failure of the respondent to file any evidence would normally put it in a very difficult position. This is because it has shown nothing. However, this case is an unusual one given that the applicant’s witness, Mr Walker, was the person who incorporated the respondent company and was involved in the circumstances which led to the adoption of the company name. Mr Walker gives evidence about this, so it is necessary to consider what he says in order to determine whether the name was adopted in good faith.

33.  The key facts are as follows:

	Mr Walker is related to the Nicholson family. He states that in 2010 he decided to investigate whether the brand could be re-introduced to the market.


	In March 2010 he contacted Southern Grain because he discovered (how is not clear) that it was “holding out” to be the owner of the Nicholson brand.


	There followed a series of emails between Mr Walker and Mr Fitzpatrick, with them exchanging information about each other’s interest in the brand. Southern Grain confirmed that “we hold the rights to the Nicholson gin brand, formulas and original production methods”.


	On 27 May 2010, Mr Walker and Southern Grain exchanged a letter of undertaking (exhibit TMW26). This really amounts to the plans for a joint venture between Mr Walker and Southern Grain, the aim being to develop the overseas market for the Nicholson brand. The letter in evidence was signed only by Mr Fitzpatrick, on behalf of Southern Grain. The letter specifically envisages that a company be set up (under the disputed name) to facilitate the same, with Mr Walker having a management role and share option. It is clearly stated that Southern Grain owns various Nicholson trade marks.


	Mr Walker states that he was “keen to push things on” so he incorporated the respondent on 1 June 2010. He states that at this time he had no rights in the name and that it was incorporated as a consequence of the letter of undertaking and, essentially, on behalf of Southern Grain. 


	To cut a long story short, Southern Grain were not happy that Mr Walker had gone ahead and registered the company name. Further emails show Mr Walker stating that his intentions were honourable and highlighting that the letter of undertaking mentions the setting up of the company. This led, ultimately, to the transfer of the shares in the respondent company to the co-respondents.


	Mr Walker states that subsequent to this, and whilst undertaking due diligence at the behest of potential partners, it was discovered that Southern Grain did not actually own any rights in the Nicholson brand and that they were still owned by company 703977. He states that it appears to be the case that in around 2006, Southern Grain started to present themselves to the market as the legitimate brand owners of Nicholson gin without acquiring the rights from company 703977.


	The above led to Mr Walker approaching the legitimate brand owners for the rights in the Nicholson brand, leading, eventually, to the rights resting with the applicant [as per the chain of title discussed earlier].


34.  The co-respondents deny any allegations of bad faith and highlight that the name must have been adopted by the respondent in good faith given that it was incorporated by Mr Walker (without the knowledge of the co-respondents). The applicant’s submissions focus on what it says is the procurement of the incorporation of the disputed company name by the co-respondents, via the letter of undertaking. 

35.  Whilst the motivation of Mr Walker in incorporating the company is a relevant factor, we agree with the applicant that this cannot be divorced from the letter of undertaking and the planned joint venture. This is because the defence relates to  the adoption of the name in good faith, not its incorporation. The respondent company was the intended vehicle for the joint venture. It is specifically referred to in the letter of undertaking, including its name. It is clear to us that the company name was adopted as a result of the agreement reached between Mr Walker and the co-respondents. That the co-respondents, who constitute two of the three protagonists in those discussions, knew that Southern Grain were not the legitimate owners of the brand, and that their objective was to free-ride on a reputation that it did not own, is sufficient for us to conclude that the name itself was not adopted in good faith. 

36.  Whilst the co-respondents may not have known that Mr Walker was about to incorporate the company when he did, this apparent jumping of the gun does not immunize them against the absence of good faith in the adoption of the name. The company was incorporated in direct consequence of the letter of undertaking, with incorporation taking place some five days later. Further, after discovering that the company had been incorporated, the shares were transferred to the co-respondents, so confirming the original intention of all the parties to the letter of undertaking to adopt the contested company name. Our finding is therefore that the respondents have not established that the name was adopted in good faith. The defence fails.
Outcome
37.  The application is successful. In accordance with section 73(1) of the Act, the following order is made: 
	J & W NICHOLSON & CO LTD shall change its name within one month of the date of this order to one that is not an offending nameAn “offending name” means a name that, by reason of its similarity to the name associated with the applicant in which he claims goodwill, would be likely— to be the subject of a direction under section 67 (power of Secretary of State to direct change of name), or to give rise to a further application under section 69.; 


	J & W NICHOLSON & CO LTD, Mr John Fitzpatrick, and Mr Matthew Fitzpatrick shall:


	take such steps as are within their power to make, or facilitate the making, of that change;


(ii)  	not to cause or permit any steps to be taken calculated to 	result in another company being registered with a name 	that is an offending name.
38. If no such change is made within one month of the date of this order, a new company name will be determined as per section 73(4) of the Act and notice will be given of that change under section 73(5) of the Act. 
Costs

39.  The applicant has been successful and is entitled to a contribution towards costs. Our assessment is as follows:
Fee for filing application: £400 				
Fee for filing evidence: £150 					
Preparing a statement and considering the counterstatement: £500 
	Preparing evidence: £1500
Attending CMCs (the outcomes of which were adverse to the respondent): £800
Total: £3350

40. J & W NICHOLSON & CO LTD, Mr John Fitzpatrick, and Mr Matthew Fitzpatrick are, therefore, jointly and severally liable for the above costs. However, as security for costs (of £5000) has already been paid, the following will occur. Upon (or shortly thereafter) expiry of the appeal period, or upon the final determination of this case if any appeal against this decision is unsuccessful, the Tribunal’s finance department will transfer to the applicant the sum of £3350 from the security it is holding. The balance of the security (£1650) will then be returned to the respondent. 

41.  Under section 74(1) of the Act, an appeal can only be made in relation to the decision to uphold the application; there is no right of appeal in relation to costs.

42.  Any notice of appeal must be given within one month of the date of this decision.  Appeal is to the High Court in England Wales and Northern Ireland and to the Court of Session in Scotland.  The Tribunal must be advised if an appeal is lodged.

Dated this 8th day of March 2018


Oliver Morris			Allan James			Christopher Bowen	
Company Names		Company Names		Company Names
Adjudicator			Adjudicator			Adjudicator

