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provided moves UK merger notification closer to the more prescriptive format of EU merger 
notification. 

	

1.4 	An informal submission can no longer be silent on information requested in the Revised Merger 
Notice: it must set out why this information has not been provided. This effectively shifts the onus 
from being on the CMA to explain why information not provided is needed to the notifying parties, 
who must explain why information is not being provided. Without any corresponding reduction in the 
information required by the Revised Merger Notice as compared to the Merger Notice, this has the 
potential either: 

(a) to increase drastically the information provided to the CMA; or 

(b) prolong prenotification discussions between the CMA and notifying parties regarding the 
information to be provided. 

2 	The requirement for parties to provide working files used for the calculation of shares of 
supply (guidance note to question 14) 

	

2.1 	It is unclear why the Revised Merger Notice requests the working files used by the parties to 
estimate market shares. 

	

2.2 	Such working files may be subject to legal advice privilege, for example if they have been created for 
the purpose of seeking or giving legal advice on merger filing requirements worldwide. Often, several 
potential share of supply estimates are generated by merging parties and legal counsel as part of the 
jurisdictional analysis. Many of these estimates are abandoned or adjusted as information comes to 
light which renders them less accurate or meaningful. The justification for legal advice privilege, in 
that it allows clients to have a full and frank discussion with their lawyers, clearly applies to the 
generation of these estimates. 

	

2.3 	If the CMA expects to request a waiver of privilege in relation to working files, this requirement 
should be made explicit in the Revised Merger Notice. As a matter of principle, we consider that any 
requirement for such a waiver should not be made lightly and should be robustly justified. A waiver of 
privilege is not currently required in leniency submissions and it is unclear why one should be 
required in merger submissions. 

	

2.4 	Given the UK's voluntary merger notification regime, a requirement for a waiver is likely to be a 
disincentive to parties notifying mergers. 

2.5 	Further, working files related to share of supply estimates can be incomprehensible to third parties 
without lengthy explanation. Requiring such explanation would place an additional burden on 
notifying parties, with less than clear benefits for the CMA's ability to consider the merger. 

2.6 	As an alternative, the CMA could consider requesting a summary of the methodology used for 
calculating the market shares provided by the merging parties in their submissions and an 
explanation of why this method was chosen. 

3 	The requirement for parties to provide documents in their original electronic format 
(paragraph 20) 

3.1 	At paragraph 20 of the Revised Merger Notice, the CMA requests that documents be provided in 
their original electronic format (rather than scanned or converted into pdf). There are practical issues 
with this requirement. 
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