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Lord Bew
…this morning has been a very interesting example of the sort of issues that should be raised and have a proper public discussion, that we should certainly play a role in promoting such a discussion. and that was one thing we decided we should do. I will talk about the dangers of relitigating in a minute because I think that there are real dangers there and it’s not something we’ll ever – well we do not have a delusion of grandeur on this subject, it’s not something we’re in a position to do or should do. The thing is to try and think about the future. 

But the Committee has had a role in the past in this respect. The thing that most impressed me looking back through the documents I inherited working with previous chairman and committees is, for example, in the wake of the referendum not just the Northern Irish one which I was heavily involved in and entirely different to something that was true which was there was no real government perspective, impartiality or anything during that referendum. 


And I’ll share with you one thing that Dr Marjorie Mowlem was then secretary of state she her PhD was on the subject of referendums and she took the same view as many people in this room do that there are actually a demagogue’s charter – easily manipulated. And there’s an article of hers in government opposition in 1979 which says this – I can assure you as the only person in Belfast who read this article I did not share it in one of the many debates that I had leading up to the referendum this was the well-known position of the secretary of state for her academic work.

For example private polling the NIO went to the side that I was on. I remember that the week before - 4 or 5 days before the referendum support level private polling was 56% we needed to clear 70 which we eventually did 71/72. And you might think might you not that if you get a poll on Saturday/Sunday saying your support level is 56%, 14% below what you need it to be that it might explain some of the things that Prime Minister Blair said in the next few days in order to increase the level of support particularly among the unions which is what had to be done.

But the point is of course that everybody gave a sigh of relief, I make no apology for this is what I believe myself that this was a blow for peace end of story. 


Also don’t forget about Scotland and Wales it’s not just these were referendums of some significance in themselves and the Welsh one was very narrow but again for Tony Blair this was a constitutional 3-piece set. And for example one of the reasons why it was so important was so that the unionist leadership in Northern Ireland could say – we are fitting in with the new constitution arrangements for a remodelled United Kingdom, wales, Scotland and Northern Ireland because all that devolution etcetera. 


So these things were connected as well as being significant in themselves and again very narrow outcome in the case of Wales. 


It would be quite understandable for the Committee in those days to say that’s great, good result all round everybody’s happy. They didn’t take that view, they actually did a lot of work, they talked to a lot of people. They revealed an aspect of what happened in Northern Ireland which I fully concede were not desirable in the future even though I didn’t care at the time I admit this perhaps I shouldn’t be in this job but I didn’t care at the time. 


But I fully concede that they looked at the irregularities and they made the sort of recommendations which fed into that of PPERA which was mentioned surprisingly late at half past eleven this morning, it was actually mentioned this morning. And what I’m trying to say about this is it is the job of the Committee to look at these things and there is as I’ve already said an area of regulatory concern which we will be returning to as well as the something to be more concerned with today which is broader questions of morality of public discourse. 

And we will be returning to more issue about foreign donations well foreign donations is clear actually in our electoral law it’s foreign influence which is the greyer area. And then why have if you accept that President Obama’s definitely going to intervene or whatever but what are actually – how do we sit with respect to that we’re not an island on its own it’s ridiculous to say that we can expect to hold a referendum like the one we had and not expect people to express an opinion, I think everybody accepts that. On the other hand should we then have laws or electoral laws that seem to say that all foreign influence is a major problem. These are issues that will be returned to. 


In the end of course the Obama thing is an example of something so many weird things happen totally misfired and was obviously a very good thing not designed to be for the Leave referendums but it was in the end the polling I think was quite clear on that. But that’s not whatever his message circumstance was we need to have clarity in all these questions of foreign influence etcetera and we will be returning to these loose ends – regulatory loose ends I in our discussions in the committee.

But today we have been more concerned with these issues of public morality and so far I think the discussion has been very illuminating on a number of different ways you might view that and that’s exactly what I wanted to hear differing-differing shades of opinion. 


But also just to say another point about re litigating this a bit I mean the classic example at the moment about the relitigating it is it’s not only it’s simply is to do with Ireland. And I’ll be quite frank I voted in precisely because I feared the consequences for the border trade and individuals crossing the border it becomes a new land (unclear) of the border and so on. 


The truth is these matters are to a considerable degree resolved or are in the process of resolution. The real problem now is the incredibly exposed position of the Irish Republic in a situation where American government – new American government has said it will not allow the type of our investment on the terms of which has kept Ireland going. And the European Union is simultaneously saying it and we too are saying we’re going to have low corporation tax rates in London. And the real problem is the heart has been kicked out of Ireland’s development programme and it is an example of what I mean by relitigating. The issue of borders is almost becoming yesterday’s issue – not while there are still things to be sorted out this is now the real place and the real colder and more difficult place that we’re now in which is as much a function of the American result as it is of the Brexit result but I’m using it as an example not to kind of replay the past. 


I had a view like I say I knew it would make it worse and more problems on the border and I think these can be largely resolved but I wouldn’t change my mind but now we’re we have to move on essentially. 

I just wanted to say one other thing about this was talking about the role of the press and very interesting this morning the relationship between the press and the media during that campaign it took up a lot of the second part of the discussion. 


It is entirely different pattern in America I’m just pointing it out and yet you know you can argue again a result that people are uncomfortable with but the actual pattern of relationships is entirely different in the United States. And yet again I’m not sure there are many people in this room who regard the recent American election campaign as a high watermark of democratic arguments….so I mean I’m just drawing a point that you know we look at our own institutions and connections and you can get the same result with different balances and relations between press and broadcasting. I thought by the way this morning all sides was extremely interesting and helpful on exactly what we wanted to hear. 


And I will say one thing about press because Leveson has come up and it will come up again in the final session I’m sure. I do think that we – it is a simple matter that’s since the 18th century we’ve had a very rough press in this public. If you want to go into public life you just have to accept it and that’s it. 
And to draw your attention again to what Donald Trump is saying – he actually wants to move some of the freedoms of the American press away he wants to do something about it. It’s very careful and it’s not coming to all sides be very careful indeed about concepts regulating the press. 

This brings me to my last point because I want to talk very briefly about the Irish Referendum commission and then I want to hand over. And the Referendum – the I’m not an Irishman who is hooked on Irish models even though I’m sometimes I was impressed by the fact that in this country people don’t seem to notice that this or that has been on earlier or quicker in Ireland. And occasionally believe it or not it is actually true and nobody seems to notice at all that this or that reform has been applied earlier and quicker in Ireland nearby.
The Irish Referendum Commission is of some interest and I think you might also refer to it briefly. 


It’s not a simple solution because you can look at the last Irish Referendum and say how it was a fairly decent model of democratic debate and let’s be honest even in post Catholic Ireland gay marriage is a subject of contention right. And the referendum commission produces a document and there is actually a fairly decent public debate and so called vote. So I’m not saying – well hey they had this and that was their most recent referendum and we had all these problems. I am saying that if you have a really representative commission which Ireland goes a long way to making sure that the people who serve on it are representative of respected people reflecting different sides to a viewpoint. That the possibility to put their (unclear) in a campaign and say such and such is (unclear) is interesting and perhaps did contribute to the quality of that debate. 


It was also easier to do in the case of the referendum campaign that there was in Ireland this is what I was told when I went to Dublin to see the members of the referendum commission who by the way no longer exist – they’re set up under the constitution left after the referendum and then go. So when I say I saw members of the referendum I say ex-members of the referendum commission.


But it’s also easier to be clear about an outcome. So what are the implications of gay marriage for the adoption rights of gay couples. It can be clearly stated in the document that goes into every home because we all know documents went into homes and on both sides which – nobody regards as the epitome of accuracy in the last one.


I’m not saying look it’s so much simpler to get an issue like gay marriage right in a referendum in a small country that it is the big ones the terrible divisive issues. I am simply saying it doesn’t seem to me to be such a bad idea to have a referendum commission like that in principle at least to have some level of discussion about it. It’s not a silver bullet, there is no silver bullet in this area. But that is one thought that our chairman again everything I’ve said is personal except for one thing that the Committee as a Committee greatly enjoyed your presentation, wanted to work with the Constitution Unit on this on this matter. 


But then everything else I’ve just said are comments partly provoked by this morning – thank you for your patience and now I want to hand you over to the real expert of this subject Dr Renwick. 

Alan Renwick
Thank you Lord Bew, thank you again for organising today and for giving us the opportunity to explore these issues. So you heard this morning Michael Pinto-Duschinsky’s view of what I think and now you’ll get the real thing. 

I actually agree with quite a lot of what Michael said, just not about what he said I would say. And also his understanding of our purposes in today’s event I think was a little skewed. The purpose of today’s event has been to get as wide a range of views on what we might change about referendums as possible in order to stimulate some debate and some thought. And the constitution unit is in the early stages at the moment of doing some work around referendums and thinking about how the conduct of referendums might be improved. 

And our purpose today is really to get some steers from you – ideas from you as to the sorts of things that we might be looking at. So what in particular we have been focussing on so far is seeing what lessons we can learn from other countries. How referendums are conducted in other countries – in Ireland and elsewhere. In order to kind of open things up so we don’t just have a British perspective but we find out ways in which things might be done differently and lessons we might learn from elsewhere. 


And I want to make remarks on the two issues that I think have been most controversial in relation to the referendum and were discussed extensively this morning one is the issue of balance in referendum campaigns and the other is the issue of the quality of information and the degree of knowledge that voters are able to develop over the course of those campaigns. 


I’ll be very brief on the subject of balance because actually so far as I have been able to tell so far there aren’t really very lessons for us to learn from other countries on the issue of balance. So the one respect in which I think the UK is clearly the world leader when it comes to how we conduct referendums is on how we set the question for a referendum. And we have the work done by the electoral commission in order to ensure the question is genuinely impartial. 


Nowhere else have I found so far has anything comparable to that in the process. We also have an equal spending caps for both sides on referendum campaigns We have the requirement for governments to stay out at least of the final stages of the campaigns which is something that’s recommended by the Venice Commission for how we should conduct referendums but is applied in very few countries in fact. And we also of course have the requirement on broadcasters to maintain balance. 


Now clearly there are various issues there as we have heard this morning. There is the question of whether the so called (unclear) is actually 125 period in PPERA it works effectively whether it should be longer there’s the question of imbalance in press coverage, there’s the great debate over the proper interpretation of due impartiality for the broadcasters. But I haven’t found anywhere else that does things better than the UK does in terms of balance. If others have ideas on where we should be looking I’d be very interested.


But in the area where I think there is a lot of potential learning and useful thinking to be done is in relation to the quality of information and discussion that takes place during the course of referendum campaigns. And I think there are basically three approaches to how we might improve the quality of information and discussion that are out there in the world that is useful for us to think about. 


The first of these is the idea that we might directly intervene in campaigns in order to identify and prevent instances of lying or misinformation – misleading information in the course of campaigns. This is an idea that has attracted much interest since the referendum, there was a petition on change.org that has been signed by 166,000 people proposing something they called an office of electoral integrity to monitor and enforce truthfulness during campaigns. That’s been backed by an early day motion signed by 49 MP’s and it’s also one of the proposals in the electoral reform society’s very interesting booklet on doing referendums differently. 


And there are various ways in which this could be done so in fact we already have the sort of lightest touch version of this in that we have independent fact checking – unusual fact checking done by Full Fact by BBC, by Channel 4.

But this seems to have a fairly limited effect the degree to which it can be said to have influenced the campaign looks fairly limited even though the EU Referendum campaign as the most fact checked referendum there has ever been in the world. So even compared with American states that hold lots of referendums this was something unique.


 The kind of one notch up from that in terms of degree of stringency of the approach we could consider to having some kind of official fact checking body – now that could call on campaign was call on newspapers and so on to stop making claims that have been shown to be false. And again we had a little bit during the campaign with as we have heard from Ed Humpherson this morning the UK statistics authority interventions. These were rather limited, rather ad hoc – it wasn’t even clear that the UK statistics authority were allowed to do that…during a referendum campaign and other countries go further. 


And so Lord Bew has mentioned the Irish Referendum’s commission – commissions these ad hoc bodies that are set up for each referendum in order to have the functions of intervening during a campaign, pointing out what arguments are accurate and what are inaccurate. 


And a similar function has been performed at least in some referendums by the New Zealand electoral commission – the electoral commission in New Zealand. Which again during some referendums has simply said to campaigners that argument that you’re making there is false. Stop making it. 


And the evidence from both of those cases is that it works pretty well as campaigners do listen. broadcasters listen, broadcasters pay attention to these statements and it does therefore have a moderating effect upon the false claims that are made during campaigns. 


A further step up form that in terms of stringency again would be something akin to the advertising standards authority and we heard this morning from someone from there. So a body with the power actually to stop campaigners from making certain claims in their advertising. So not just a moral power but  a formal power to stop them doing these things. 


In the context of referendum campaigns some American states do have provisions for reviewing and if necessary removing content from the official information pack that is sent out to all the voters. And that information pack includes material produced by the campaign organisation. So it’s possible for there to be a review that determines that the information provided by the official – by the campaign organisations that is put into the official information pack is misleading and that material can then be removed and that has happened at least on one occasion in California.

And then the most stringent version of this approach is to have some kind of body what’s being suggested by this petition and by the EDM – the early day Motion. Is to have – to make it an electoral offence knowingly to make misleading statements and to have penalties, fines, even imprisonment for people who violate such provisions. 


And again so far as we’ve been able to tell so far the places that do this we’ve found a couple South Australia and Oregon that have potentially at least far reaching provisions for intervening against misleading statements in that way.


Now clearly there are concerns about these kinds of interventions Michael raised them this morning, Peter Housedon and others also raised them this morning. So they’re concerns about free speech, it may be fine for it to have a state body or a body in some way linked to the state that regulates commercial advertising. But if the state is regulating the discourse through which we as voters control the state it may be that there are deeper problems of free speech there. 


Clearly also it’s possible to lead to mislead without directly lying. and a lot of misleading material in fact is not directly. So where the borders should lie and what is allowed and disallowed is a very difficult issue. There’s the big question about whether there is any such thing as unbiased identification as a truth clearly in most of these areas there is no such thing as unbiased identification of the truth where there are controversies. 


And there’s the question of who will take on this role and could they really be independent, would they be trusted by voters in the context of the UK. 


So this is an approach that is I think unlikely to offer certainly unlikely to offer a complete solution to concerns about quality of information during referendum campaigns. I think what’s worth considering about these sorts of ideas is to whether they might perform some role, some smaller role within the context of referendums. So one idea is to have a not a very stringent regulatory regime but to have some kind of beefed up authority – authoritative fact checking mechanism.

And I was interested that Ed Humpherson briefly mentioned this morning that he’s in discussion with the BBC about how the BBC might report when the UK statistics authority has deemed the use of statistics to be inappropriate. It might be that certain kinds of claim can clearly be made be disallowed so there was a lot of concern during the campaign that both sides in the leaflets that they were sent out paid for by us by-by tax payers. 


Now the Remain one said that this was important information about the campaigns, nowhere did it mention that it was published by them except right at the bottom page of the last page where they had to have their details. And the vote Leave one had the claim that it was official information about the campaigns. 

It would seem kind of obvious to say those misrepresentations of the nature of the information were disallowed. And you could perhaps also regulate the content of certain communications so those communications that are state funded you might think could be subject to a tighter regulation than the leaflets that the campaigners produced themselves. So that’s one approach that might be taken in terms of trying directly to prevent misinformation. 

The second approach is to intervene in order to provide high quality balanced, impartial information, to make it widely accessible in order to kind of crowd out the misinformation that appears during campaigns. And the most developed version of this so far as we’ve been able to tell has been in New Zealand and particularly the New Zealand referendum in 2011. 

So here in the UK the electoral commission produces a voter information booklet for every referendum. that in the EU Referendum that contained information on how to vote and then it had a page for each of the campaign organisations to put their case. In the AZ Referendum it was a little bit different the booklet contained information on how to vote and also information written by the electoral reform, by the electoral commission on describing the two options that were available to voters. 
The New Zealand electoral commission in its 2011 information booklet went much further than that they described the various systems that were available so this was at a referendum on electoral reform where people were choosing between 5 electoral systems as to the one that should be used. So they described the systems available, they also set out a criteria that night be used in order to judge these 5 systems and then they also said how each of the systems measures up against those criteria. So they gave a lot of potentially quite contentious information in that context. 

Um it was in New Zealand an entirely uncontroversial there was not a single complaint made about the content of this material, there was not a single word in any newspaper article about questioning the impartiality of this material. And the evidence is I’ve done a study of this with a New Zealand political scientist the evidence is that the information quality during that referendum campaigns, was much higher than the information quality during the referendum that we had at the same year also on the issue of the electoral system where there was an awful lot of lying going on. 

Now of course whether the quality of that campaign, can be attributed to the fact that there was this beautiful information campaigns, produced by the electoral commission or other reasons there certainly were other reasons in part it was a much less vitriolic media environment politicians were much less involved. But it seems pretty clear nevertheless that the information provided by the electoral commission did have a role in helping the campaign, to focus on real substantial issues. 

We can of course ask whether that was truly impartial, I know the political scientists who produce that material, I know they tried to be impartial they genuinely tried very hard – whether they succeeded is legitimate question. We can also ask was this material trusted and in New Zealand the answer seems to be yes it was absolutely trusted. But there’s clearly a question of whether anything similar would be trusted in the UK. 

And that leads onto questions about whether we can improve upon the New Zealand in the UK which I’ll hopefully get onto in just a moment. 
And there are clearly wider questions about whether if we’re in world of post truth politics which I know Michael objected to this morning but if we’re in that world so I suppose we are in to some degree post truth politics where people aren’t looking for facts in the context of a referendum campaign, then it may be thought rather naïve to think that just providing lots of good quality information in the context of a referendum campaign is going to change anything terribly much. 

So that of course leads to some of the bigger questions that several people raised this morning around what needs to happen outside the context of referendum campaigns. Some people talked about the need for the preparatory work in the run up to referendum campaigns. Others talked about education and broader education in schools around politics  in order to change these things over the longer term. 

So that’s the second idea around improving the quality of information that’s available and then the third idea is that we might intervene in referendum campaigns in order to improve the quality of discussions specifically discussions during campaigns. Most democratic theorists I think it’s fair to say would argue today that democracy’s best promoted through thoughtful inclusive, openminded discussion amongst citizens. This is the deliberative notion of democracy that Michael objected to this morning. 
And we have quite a lot of experience now citizen’s jury, citizen’s assemblies that suggests that they do work very well. Give an appropriate time and support ordinary citizens are entirely able to engage in very high quality  discussions of complex policy issues leading to reasons and coherent recommendations. Michael raised concerns about the ability for supposed experts to skew such discussion those are entirely legitimate concerns but as someone who has engaged with a citizen’s assembly in quite a lot of detail I can assure you they sniff out an expert who tries to push them in any particular direction pretty quickly. So I think there are ways of addressing those concerns. 

In the context of the action referendum campaigns there are a couple of proposals that have been made – one is very grand and entirely unrealistic which is an idea that came from James Fishkin and Bruce Ackerman two American political theorists called deliberation day. Where you get everyone involved in going to places in their local communities before an election or a referendum in order to discuss the issues. So you have a mass deliberative exercise – this would be wonderful but also fantastically expensive. So I don’t think that’s going to happen. 

But what has happened is in Oregon they have introduced in 2010 a system of what they call citizen initiative reviews. Citizens initiatives referendum put on the ballot by petition of citizens and they have introduced essentially citizen’s juries that analyse the proposals that are put to referendums – not all of them but a selection of these proposals that are put to referendum. And they have several days to hear from the campaigners, hear from experts, hear from anyone else who wants to express a view and then they deliberate on the issues and then they produce a one page statement setting out their understanding of what the issues are, what are the true claims, what are the false claims. And sometimes they produce just one agreed statement on the referendum question more usually there are two statements on either side from members of the citizens jury who take different views. 
The evidence that we have on these is that the discussions are very high quality, the reviews are – the statements that are produced are far from perfect but are pretty impressive. And they have an effect upon voters. Around half of the voters say that they read these statements and somewhere between two thousand three quarters of those who read them say that they find them useful. they’re trusted much more than the statements by campaigners and it looks like they give people better information people are more likely to have an accurate understanding of basic facts associated with the issue, having read one of these than if they have not. 

So those are three ideas that I think is really useful to put out there. And just very quickly finally in addition to potentially learning from what happens in other places I think we can also think about whether we can improve on what happens in other places. So one issue is the issue that Will Moy and others have raised often about the need to focus on communication and how we communicate ideas to a broad public. 

This is what the citizen’s statement – citizen’s review statement in Oregon looks like I just brought one copy. There is no way to format this in a way that might be accessible to most people it is black and white, it’s not just my photocopier that produced, it is just that. Clearly we can it’s possible to think a lot more about how to communicate these ideas effectively to the public. Clearly also there are important questions about the appropriate role for experts and ordinary citizens in these protests processes in the context of a very contentious referendum campaign. 
So if we are thinking about some kind of truth checking process is there a role for something like a jury you know when we have a trial it’s not the judge often who makes the decisions it’s the jury who makes the decision on who is speaking the truth or not. Might we things about having ordinary citizens involved in these adjudications of truthfulness – that’s a bit grand but you know. 

Similarly if impartial information is being provided in New Zealand it was simply produced by some political scientists trying to be terribly impartial and honest and decent about it. but we can easily imagine a process where there’s much more scrutiny around trying to understand, engage with the public on what are the issues that concern them so that we don’t just have some experts as Will was saying this morning you don’t just have some experts who are handing down from on high the correct view. The process is actually engaging with the concerns that people have and responding to them. and perhaps again we can have some kind of role for citizen’s panel there. 

So there’s scope for us to be quite creative but the basic idea that I wanted to express is that there’s lost going on around the world in trying to improve the quality of referendum campaigns. We shouldn’t think that we can’t improve things at all, clearly it’s difficult to – it’s impossible to make things perfect but there are ideas I think for improving things at least a little bit. 

Lord Bew
Thank you very much Alan we have some type of questions and also I’m just looking around our speakers  before (unclear) when they arrived but that means I won’t have questions now because I don’t think our nest – someone…. So please if anyone wants (unclear) I’ll be more than happy. Can we go you first then behind you so straight down through you, you go first. 

Alex Runswick 
Alex Runswick Unlock Democracy we’ve been talking a lot today obviously about referendums but we’ve been talking about government initiated referendums. And the important things we need to learn about those and the way that we do those better but one of the thing – ideas I wanted to float particularly in this session was obviously the idea that it doesn’t have to be government’s to initiate referendums. That one of the problems with our politics is that for voters it can often feel like it is something that is done to them, that they are responding to agendas the political parties put forward that there aren’t ways for them to proactively initiate discussions on policies or issues that they care about. And that one way they could potentially do that is through having some kind of system of citizen’s initiative where they can proactively put ideas on an agenda whether that goes to a referendum or not.

And obviously there would need to be safeguards to any kind of  a process like that but I think it’s important that we have that kind of debate that it’s not always about referendums being imposed on voters but voters being able to initiate them as well. 

Hilary Kitchen 
Hello my name’s Hilary Kitchen I’m from the local government information unit. I wanted to take issue with one of the points which has been a theme during the morning which is that there’s nothing – no such things as identifiable fact. I had a look at the Irish Commission’s the Irish electoral commissioners phone in record of his phone in which is online. And that seemed to deal entirely with the impact of other pieces of legislation on the proposal and obviously a lot of misleading information was going around about that, he clarified a number of points and had a quick look at the New Zealand situation and that seemed to be very clear. 

One if the difficulties is is that I think we can become afraid of dealing with some issues which are clear mis-information, misrepresentation of facts which can be cleared up and I think we should make it perhaps a priority to thinking how that can be done. And I’m regretting having looked at those examples that the electoral commission here are so unwilling to become involved because it’s quite clear that the electoral commission has the kind of established basis of independence that other speakers have mentioned.

And in Northern Ireland the commission obviously is made up of judges – led by a judge and I’m afraid that you know we can’t really expect much respect for judges in the United Kingdom at the moment. And I’d hate to set something out which would undermine them even further. 

Alan
And so in response to Alex’s point on citizen’s initiative referendums yes of course this morning we had quite a few voices expressing the opposite view that we should cut out referendums entirely. And I think my view is that in principle it ought to be possible for voters at least on some issues to bring forward a matter because on at least some issues it is – it may be the case that the political establishment is biased by its own interests.


I think in order to do that with confidence we would need to improve how we do referendums first you know I think it would be very dangerous to have too much citizen initiative initiated referendum in the context of a system in which referendums are done very badly which it seems to me is the situation that we have now. But ideally I think it would be desirable to move in that direction. 


And on Hilary’s point yes I mean I tend to think that when the electoral commission says that it shouldn’t have the role of fact checking in being a truth commission I think the electoral commission is probably correct to take that view because the electoral commission does have various other responsibilities in the course of referendums for which its absolute impartiality and the-the non-questioning of its impartiality is very, very important and must be protected. And some of the activity that might be done by some kind of fact checking organisation would be controversial. 

I mean clearly you’re correct that there are some issues that are just straight matters of fact and you know we had some clear examples of that in the most recent referendum campaigns where some things were being said that were simply clearly false. But equally there are other things that are a bit more contentious and for example in Ireland when the referendum commission said that it is in appropriate to make the claim that a vote for same sex marriage increases the likelihood of same sex adoption. And that in terms of the effect of the constitutional amendment in itself that was clearly a correct claim but you could argue that it opens up a slippery slope. There’s are for contestation there. And-and-and therefore this issue of how you get a body that is impartial and it’s a difficult one and for that reason I think the electoral commission is probably right to be cautious about its own role in this process
Lord Bew 
Richard – I’d like to take all three of those I saw Richard first. 

Richard Thomas
I’m Richard Thomas I’m a member of the Committee on Standards in Public Life. Many years ago I was responsible for the consumer work at the office of fair trading – truth in advertising was a very important principle then we had our trade descriptions act and ironically European (unclear) advertising regulations. And it’s always puzzled me that we actually have a pretty good standard of truthfulness in commercial life tins of beans and package holiday brochures are by and large the way the advertising is accurate. 

Honesty is one of our principles of public life and you have examples here that is not always followed. I believe I’m right in saying that the advertising standard’s authority at one time did have a remit vis a vis political advertising, I think that fell apart with the demonise complaint vis a vis Tony Blair. Well that was under the part of the advertising code that dealt with masses of good taste and I think by and large we’d all agree that good taste is a matter which is very difficult to regulate particularly in the political environment but when it comes and I think that led to the Labour party as I recall withdrawing from the participation in the self-regulatory set up. 


So my question really is – is there any mileage at all in going back to those days when the ASA did have a remit over political advertising. But confining it purely to those issues of factual truth or untruth which ought to be a great deal easier to adjudicate on with authority as Alan says than matters of taste. 

Steven Barnett
Steven Barnett – can I just address your very first Lord Bew comment on press regulations which I think most people I think would agree your caution about any kind of attempt to regulate free press or free speech and particularly with your comments around holding power to account however brutal and nasty it might be. 

I would like to make a distinction between that and holding the press to account for its own code of conduct and if you look at the very first section of IPSO and now the press code of conduct it is very specific about the need to not to publish inaccurate or misleading information. That is the press’s own code. 


So I think one of the things I’d like to put forward for this afternoon is for the next session in terms of where we go is and this is essentially the Leveson framework for effective self-regulations because I stand by what I said this morning about the power of the press in this country and I think if they themselves have standards of truth telling which they are then quite clearly transgressing on a fairly regular basis there needs to be a means of holding them to account for their own codes. 

Lord Bew
That’s a serious point and we’ll come back to that in the next session.

John Cartledge
John Cartledge McDougall Trust just two thoughts in passing. One you suggested it might in some circumstances be possible to create an electoral fence knowingly to make misleading statements. Are you asking a jury or some judicial authority to reach a view not only on whether or not a statement is misleading but whether the person who is making it knew what they were doing and what kind of test you’d have to establish in order to resolve that issue. It seems to me to be a sig – a rather challenging requirement to impose on anybody but if you think it be done I’d be interested to know how that will be the case. 


And secondly most of our – in fact all the discussions today have been about referenda which take place at national or devolved sub-national level. referenda increasingly common in the world of local government these days, local authorities are holding referenda about planning issues, they’re required to hold referenda in certain circumstances about their budgetary policies or indeed about their internal structures if they want to directly elected mayors. 

Presumably there’s nothing in what you have said that wouldn’t be equally applicable in the local government context too. 

Alan
Thank you three very good points well three very good contributions containing more than three points. 

Er thank you Richard for that I think that’s something we need to investigate forever. I mean it is striking looking around the world how cautious other countries are as well about regulating in this area whether they’re cautious just because of the political interests of politicians or whether they’re cautious for legitimate reasons as well I think is something that we’re going to…..

Male
Do you include self-regulation in that process?

Alan
Um self-regulation by?

Male
Well the ASA model basically a voluntary self-regulation model (unclear) of the statute there. 

Alan
yes that’s something for us to look at further. And I agree with what Steven said it seems to me that the Leveson Inquiry has done all that work so there’s not really more work for us to do at the moment in terms of research into that but I absolutely agree with the point that you are making. 


And on John’s points what I had in mind there was the idea that if an organisation is told that a statement is false and keeps on making it after that then you might be able to say that there is (unclear) for coming down hard on them.

And on local referendums yes absolutely and probably things are even worse because of the weakness of the local press and therefore the difficulties of accountability. 

Lord Bew 
Take one more and then even though I still I think some of our speakers are here but not others but are dying for a coffee very soon so I think this may be the last one if that’s alright. 

Simon Steeden
Simon Steeden from Bates Wells Braithwaite solicitors. And I just wanted to come in on that final question around whether it’s possible to whether it’s possible for a court for example to analyse intent and I suppose I would just say that does happen in a number of areas and indeed in terms of regulated referendum expenditure in the referendum in others referendums and PPERA the test is effectively whether you intended to influence the referendum result and so I suppose it’s at least not inconceivable that you could have in a civil action question around whether on the balance of probabilities somebody had that intention on a criminal action whether beyond reasonable doubt a judge or a jury thought they had that intention. So it’s a conceivable possibility. 
Lord Bew 
Alan do you want to come in on that?

Thank you for that I think probably it’s right now we take the opportunity we’re running slightly behind time to break we can perhaps give we’re at least one speaker short to our next session give them time to arrive. We have enough speakers going in the next sessions. I’d like to thank. I’d like to repeat the thanks on behalf of the entire Committee on standards to the constitution unit. We are delighted to be here we want to have a debate, we wanted the challenges to your position that we are this morning and we wanted to hear you position. Thank you very much indeed Alan thank you.

Applause
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