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JOINT EXPATRIATE FORUM ON TAX AND NICS: 10 December 2015 
  
Deloitte LLP, 2 New Street Square, London EC4A 3BZ 
Chair: Brian Redford (HMRC) and Philip Paur (Deloitte LLP)  
Secretary: Jade Coppin (HMRC)  
 
MEETING NOTE  
 
1. Introductions 

1.1 Introductions were given. 

2. Procedural matters. 

2.1 HMRC explained that they were currently dealing with general post within publicly 
communicated service levels. In specialist areas performance was slightly slower but post received 
in October 2015 was being dealt with. HMRC advised that staff had been augmented to progress 
the post on hand and operational priorities would continue to be assessed with resources 
redirected as appropriate. HMRC advised that if forum members had specific concerns on delays 
in individual cases to let HMRC know via the forum secretary. 

2.2 HMRC noted that operational performance in early 2015 had not been at the level required but 
performance in the second half of 2015 had improved significantly. HMRC explained that in early 
2016 further progress is expected with the mobilisation of staff in the operational area, the 
increasing use of digital interfaces and personal tax accounts continuing to be rolled out.  

2.3 Forum members asked if there were any specific NIC plans in place. 

2.4 HMRC advised that the aim, ultimately, is to have a more ‘joined up’ system aligning NIC and 
the tax specific regimes.  

2.5 HMRC said that as forum members would be aware, the long term strategy of the Department 
is to introduce regional centres which will not be ‘regime’ specific. The ambition is that customers 
will be able to contact HMRC and deal with all tax and NIC queries at once.  

2.6 Forum members commented that shared workspace was used widely in tax, however, it was 
not available in NIC.  

2.7 HMRC explained that going forward the ambition was to increasingly use digital means of 
communication with customers where appropriate, observing the necessary privacy requirements.  

2.8 Forum members explained that the turnaround time for dealing with NIC related issues/forms 
was a concern. Forum members said that the excessive delays impacted on businesses 
commercially and that the situation was being exacerbated by HMRC’s recent refusal, in some 
instances, to correspond via email due to security concerns. 

2.9 HMRC noted forum members concerns and explained that there were two issues with the use 
of email, the first being security, particularly repudiation and the loss of information; the second 
being that HMRC, as an organisation, was not currently designed to respond to email i.e. with the 
use of email there is generally an expectation that a response will be provided immediately. HMRC 
explained that notwithstanding this, they are actively looking into these issues to ensure that email 
communication can be used going forward whilst addressing the associated security concerns.  

3. Practical operation of NIC following the new apportionment rules for Employment Related 
Securities (ERS) since 6 April 2015 and operation of NIC RTI in relation to ERS. 

3.1 HMRC explained that new legislation was introduced from 6 April 2015 for Internationally 
Mobile Employees (IMEs) and earnings from ERS.  
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3.2 HMRC advised that Regulation 25 of, and Schedule 3 to, Social Security (Contributions) 
Regulations 2001 (SSCR), provides for certain payments to be disregarded in the calculation of 
earnings for NIC purposes.  

3.3 Paragraph 18 of Part 9 of Schedule 3 allows for a disregard for periods where an IME is not 
liable to UK NICs because: 

 The employed earner does not fulfil the prescribed conditions as to residence or presence 
in Great Britain or Northern Ireland; 

 The employed earner is determined in accordance with European Union (EU) legislation to 
be subject only to the legislation of another European Economic Area State or Switzerland; 

 The employed earner is determined to be subject only to the legislation of a country outside 
the UK pursuant to an Order in Council having effect under section 179 of the 
Administration Act (Reciprocal agreements with countries outside the United Kingdom). 
 

3.4 Paragraph 18 allows that the amount to be disregarded is the total arrived at by adding 
together every instalment which would satisfy any of the three points set out above on the day on 
which the instalment is treated as having been paid. 

3.5 For the purposes of this calculation, paragraph 18 requires amounts which count as 
employment income to be treated as having been paid in equal instalments on each day of the 
“relevant period” as determined in accordance with section 41G of the Income Tax (Earnings and 
Pensions) Act 2003 (ITEPA). The relevant period is defined as beginning on the day of acquisition 
(i.e. the date of the award/grant) and ending on the day of the chargeable event (i.e. the vest date). 

3.6 HMRC’s published guidance on this subject is now available in full in the National Insurance 
Manual.       

3.7 The apportionment rules applied by HMRC are consistent with that guidance and the legislation 
set out above and are as follows:    

1. ERS income/total no. of days in Relevant Period (Grant to Vest) = Amount earned per 
day in Relevant Period. 

2. Amount earned per day x no. of days IME not liable for UK NICs in Relevant Period = 
Amount & Period to be disregarded. 

3. ERS income - Amount to be disregarded = ERS income subject to UK NICs. 

3.8 HMRC provided forum members with the following hypothetical example. 

3.9 An employee who is working for a UK company is granted securities by that company, but is at 
a subsequent date seconded to a branch of the company outside the UK. At the time the securities 
vest the employee is no longer UK insured as he is wholly subject to the social security system of 
the foreign country. Let us say that the following applies and that the total amount of employment 
income derived from the ERS is £1,000,000.00. 

 1 November 2010 – An IME is granted Restricted Securities by a UK employer, when liable 
to pay UK NICs. 
 

 1 November 2010 to 30 September 2015 – The IME remained in UK employment with his 
UK employer throughout. 
 

 1 October 2015 – The IME left the UK and moved to the US to work for another company 
within the Group. He was subject to US social security from this date. 
 

 1 November 2015 - Restricted Securities vest. 
 

The total number of days in the relevant period is 1,827 (1 November 2010 to 1 November 2015). 
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The total amount of ERS income to be treated as paid on each day of the relevant period is 
therefore £547.34 (£1m/1827 days).   

The disregard allowed by paragraph 18 of Part 9 of Schedule 3 to SSCR will apply to the period 
from 1 October 2015 to 1 November 2015 during which the IME was subject only to the legislation 
of the US. This is a period of 32 days.  

The earnings which are treated as paid in respect of the period of 1,795 days from1 November 
2010 to 30 September 2015 are therefore treated as earnings for UK NICs liability. 

Those earnings amount to £982,475.30 (£547.34 x 1795). 

The remaining amount of £17,514.88 (£547.34 x 32) is assessable under the US system.        

3.10 Employers should therefore not subject the full ERS income to social security contributions in 
another country simply because the IME: 

 is no longer in the UK, or; 

 was not in the UK for the full period between grant and vesting. 
 

3.11 Forum members expressed concerns that the position was not as straightforward as outlined 
in the example. Forum members explained that there was a fundamental disconnect between the 
UK and US system as the US will also seek to charge the full amount as there is no equivalent of 
the apportionment rules in the US. So, in a situation where there is a requirement within the US 
system to declare the full amount, and have the US rules apply to that full amount, the fact that the 
UK also requires payment based on its apportionment rules can lead to a double charge being 
applied. 

3.12 Although the example used the US, the problem is more widespread and forum members said 
that the domestic legislation in the UK, with the introduction of the apportionment rules, had put the 
system out of kilter with other countries. In practical terms this meant that insurance contributions 
were often paid twice and individuals subsequently had to wait months, or possibly longer, for the 
situation to be rectified.  

3.13 Forum members commented that there are clear mechanisms in place that serve to prevent a 
double taxation charge that would otherwise arise, with well-established and understood rules 
however, there is not an equivalent for NIC and the apportionment rules have complicated matters 
further.  

3.14 HMRC noted forum members concerns.  

3.15 HMRC explained that the background to the apportionment rules was derived from the Office 
of Tax Simplification and the aligning of the tax and NIC rules. HMRC explained that this issue 
would require further consideration and invited forum members to share any further concerns on 
this point via the forum secretary. 

3.16 HMRC advised that following further consideration, they would follow up on this point by way 
of a technical note and/or updated guidance.  Forum members asked that the guidance explain 
HMRC’s general policy about giving up NIC payable under UK law where the underlying income is 
also subject to foreign social security.  They also asked how such a waiver should be reported 
under RTI whether a credit mechanism could be built into EP Appendix 7B (“Modified NIC”).  

Action Point – HMRC to provide further clarification by way of a technical note and/or 
updated guidance on the practical operation of NIC following the new apportionment rules 
for ERS. 

3.17 Forum members advised that it would be helpful for HMRC to consider a form of NIC credit/an 
extension of the NIC settlement rules to address the issue. Forum members said that it would be 
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helpful if an answer could be provided in advance of the new Restricted Stock Unit (RSU) rules 
coming into effect in April 2016. 

4. Sourcing of non-equity one off payments made to IME. 

4.1 HMRC explained that the position for one-off payments may change according to whether an 
employee has left the employment or remains with the employment but is now working in a 
different country.    

4.2 Where an employee has left the employment and the one-off payment is made after the date of 
departure, HMRC advised that as the payment is linked directly to the UK employment that has 
now ceased and arises solely as a result of that employment, this is earnings from the 
employment. Primary and secondary Class 1 NICs would therefore be payable irrespective of the 
fact that the worker was not subject to UK social security at the time of payment. However, where 
an employee remains in the employment but begins carrying out that employment in another 
country, the position may be different and will depend on the circumstances of the individual case. 

4.3 Forum members said that it would be helpful if HMRC published a technical note/bulletin on 
this point fully stating their position. 

4.4 HMRC confirmed that they would prepare a technical note and/or arrange for the relevant 
manual to be updated. 

Action Point – HMRC to provide further clarification by way of a technical note and/or 
updated guidance on the sourcing of non-equity one off payments made to IME, and equity 
awards made before 6 April 2015 pursuant to RSU entitlements.  The effect of conditions 
attaching to entitlements would also be considered. 

5. EU: policy with the issue of S1 forms. 

5.1 HMRC confirmed that they issue S1 certificates in accordance with Article 24 of Regulation 
(EC) No 987/2009 of the European Parliament and of the Council (Regulation 987).  

5.2 HMRC advised that this applies only to persons that are resident in a Member State other than 
the competent Member State and applies for the purpose of Article 17 of Regulation (EC) 883/2004 
of the European Parliament and of the Council (Regulation 883). 

5.3 Article 17 of Regulation 883 refers to residence in a Member State other than the competent 
Member State and allows that in such circumstances a person shall, in the Member State of 
residence, receive benefits provided on behalf of the competent institution. Article 24 of Regulation 
987 then allows that the right to such benefits shall be certified by a document issued by the 
competent institution upon request of the insured person or upon request of the institution. The S1 
certificate is therefore issued in accordance with these provisions.   

5.4 In the event that a worker is issued with a Portable Document (PD) A1 confirming continued 
insurance by a competent Member State for a stay in another Member State of less than 24 
months, Article 25 of Regulation 987 applies.  

5.5 Article 25 applies to a person who stays for a limited period in another Member State, as 
opposed to taking permanent residence in that state, and applies for the purposes of Article 19 of 
Regulation 883, which makes provision for persons staying in another Member State that align with 
those provided under Article 17 for those taking residence. 

5.6 Article 25 of Regulation 987 also allows for a document to be issued by the competent 
institution and further allows that if the insured person does not have such a document the 
institution of the place of stay shall, upon request or if otherwise necessary, contact the competent 
institution in order to obtain one. 
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5.7 HMRC explained that under Article 25 the document issued by HMRC is the European Health 
Insurance Card (EHIC). HMRC will not therefore generally issue an S1 certificate in circumstances 
where an EHIC is appropriate. However, if there are problems with another state accepting the 
EHIC and they instead demand an S1, this should be brought to HMRC’s attention.  

5.8 There is an exception to this general rule in cases where, as an exception allowed by Article 16 
of Regulation 883, an employee is posted to another Member State and continuing UK insurance is 
allowed beyond the general 24 month period. HMRC’s policy in such cases is that HMRC will (for 
the issue of S1 purposes only) generally treat the employee as if they are resident  in the other 
Member State and issue an S1 – otherwise, if they are not resident in the other Member State the 
legislation only allows for the issue of an EHIC. 

5.9 It could also be the case that they are, or the foreign authority considers them, resident in the 
other Member State– if so a S1 can be issued. However, further consideration should be given to 
Article 13 of Regulation 883 cases (pursuit of activities in two or more Member States) as 
residence is an important factor when considering applicable legislation in such cases. 
Furthermore Article 16 of Regulation 987/2009 means an applicable legislation decision should be 
made by the authorities in the State of residence. 

5.10 Forum members expressed concerns that the EHIC was not always accepted by other 
Member States and that there are often significant delays in obtaining an A1/S1 certificate. Forum 
members explained that the delays meant that individuals had to take private medical cover in the 
intervening period.  Forum members commented that other member states accepted that an 
employee posted with his family for two years to another member state would cease residence in 
the departure country and wondered why HMRC did not also operate on this basis?  This would 
allow the issue of an S1, instead of requiring the individual to rely on an EHIC, which, as noted 
above, is only appropriate where the employee stays for a limited period in another member state.    

5.11 HMRC noted forum members concerns but also explained that there were operational 
considerations that would affect whether S1s could be issued in place of EHICs. HMRC said that it 
should also be noted that HMRC issue forms on behalf of the Department of Health (DoH).  

Action Point: HMRC confirmed that they would discuss this with the appropriate operational 
teams as well as the DoH and that the outcome would be communicated back to the Forum. 

6. Operation of the 52 week rule in relation to Short Term Business Visitors (STBVs). 
 
6.1 HMRC explained that where employees are posted to the UK by employers from countries 
within the European Economic Area or from countries with which the UK has a reciprocal 
agreement, those employees can be provided with a “certificate of coverage” which will confirm 
that they remain insured in the system of the country from which they have been posted. Where 
such a certificate is held, HMRC will accept that there is no UK NICs liability. 
 
6.2 For visitors coming from countries in the rest of world however, there would generally be a 
liability to pay UK NICs immediately in respect of employment in the UK, provided the residence or 
presence conditions are met. Section 1(6)(a) of SSCBA provides that no person shall be required 
to pay a Class 1 National Insurance contribution unless he fulfils prescribed conditions as to 
residence or presence in Great Britain. When it comes to residence and persons abroad, the 
conditions as to residence or presence in Great Britain or Northern Ireland are set by regulation 
145 of SSCR.  
 
6.3 Regulation 145(1) (a) refers to the liability of an employed earner to pay primary Class 1 NICs 
and requires that the employed earner is resident or present in Great Britain or Northern Ireland (or 
but for any temporary absence would be present) at the time of the employment or is at that time 
ordinarily resident in Great Britain or Northern Ireland. 
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6.4 Regulation 145(1)(b) refers to the liability of an employer to pay secondary Class 1 NICs and 
requires that the secondary contributor is resident or present in Great Britain or Northern Ireland 
when such contributions become payable or then has a place of business in Great Britain or 
Northern Ireland (as the case may be).  
 
6.5 Where these conditions of residence or presence, or having a place of business, are met, there 
is in the first instance a liability to pay both primary and secondary Class 1 NICs when a person is 
in employed earner’s employment. However, there is a further provision in regulation 145(2) which 
allows that, notwithstanding that a liability for Class 1 NICs arises in the first instance, no primary 
or secondary Class 1 NICs shall be payable in respect of the employed earner before he has been 
resident in Great Britain or Northern Ireland (as the case may be) for a continuous period of 52 
contribution weeks. 
 
6.6 This “52 week rule” does not automatically apply however, and regulation 145(2) sets out the 
specific circumstances in which it takes effect.  Regulation 145(2) is clear on the fact that the rule 
applies to situations where;   
 

 a person is ordinarily neither resident nor employed in the United Kingdom, and;  
 

 that person is pursuing employment which is mainly employment outside the United 
Kingdom by an employer whose place of business is outside the United Kingdom (whether 
or not he also has a place of business in the United Kingdom), and; 
 

 that person is employed for a time in Great Britain or Northern Ireland (as the case may be) 
as an employed earner.     

 
If these conditions continue to be met, there is no requirement to pay Class 1 NICs until the end of 
the continuous period of 52 weeks.  
 
6.7 This would apply to STBVs who make more than one visit to the UK provided that they 
continue to meet the conditions set out in regulation 145. So where a visit is made to the UK of say 
6 weeks, followed by a return for 4 weeks to the country where the employee is ordinarily resident 
and employed, followed by another visit to the UK, then the 52 week period would begin again at 
the start of the second visit because it had been broken by the return abroad. This is of course 
provided the employee continues to be ordinarily resident and employed outside the UK and to 
pursue employment which is mainly outside the UK.  
 
6.8 Where someone continues to make regular short term business visits to the UK, to the extent 
that it could be argued that the length and frequency of such visits means that the individual is, in 
fact, now ordinarily employed in the UK and his employment is not mainly outside the UK, HMRC 
will review the issue on a case by case basis. HMRC will then determine, on the facts of the 
specific case, whether it considers that the conditions in regulation 145(2) continue to apply or 
whether the 52 week rule can no longer be said to take effect so that the liability to pay Class 1 
NICs must now be met. 
 
6.9 Forum members queried whether there was any minimum period of time between visits that 
could affect the application of the 52 week rule. HMRC noted that there was no legislative 
provisions for a minimum period and the position would be dependent on whether it could be said 
that the relevant conditions continued to apply. It was noted that a “ruling” had been received from 
HMRC which stated that there was a minimum period and that this was 3 months. HMRC were not 
aware of this and asked that any further instances of it be shared via the forum secretary. HMRC 
will ensure that appropriate guidance reflects the correct position.  
 
Action Point – HMRC to consider the respective meanings of “ordinarily resident” and 
“ordinarily employed” as used in Regulation 145(2) and in particular whether the usage of 
“ordinarily employed” aligns with its meaning for employment law purposes (the base test). 
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6.10 Forum members raised concerns regarding irrecoverable overpayments of NIC where 
employers had UK outbound employees that continued to be UK insured and pay UK NICs for 52 
weeks after moving abroad. Forum members explained that in such circumstances NICs could also 
be payable in the country to which the employee had moved if there was no agreement in place to 
prevent this, leading to a double charge for NICs. 
 
6.11 HMRC advised that they would take this point away for further consideration. 
 
Action Point – HMRC to further consider forum members representations regarding the NIC 
position with respect to UK outbound employees that remained liable to pay UK NICs. 
 
7. Other issues 
 
7.1 Forum members commented that the following issues continued to present difficulties and 
asked HMRC to give them further consideration: 
 
7.2 Where EU Article 21 applies (foreign employer required to account for Class 1 NI) or where DC 
schemes historically operated it is costly for the employer to have to operate PAYE RTI.  
 

 In NI only cases could another method of settlement be applied? 

 Where taxable benefits are also supplied, in the absence of a P11Db HMRC are attempting to 

code out the benefits even though there is no PAYE income against which this can be done.  

 

Action Point - HMRC was invited to reconsider its policy and practice for non-resident 

employers with no UK presence where the host employer rules do not operate.      

 

7.3 The terms of the operation of the concession for non-executive directors are not fully clear: 

 

 It is not clear whether the reference to days is just to workdays, or to all days; 

 Tracking whether directors also sit on other, independent UK boards can be difficult; 

 If the terms of the concession are not met the director is liable to NIC on his global earnings 

relating to the UK directorship. If he works mainly outside the UK the liability may be out of all 

proportion to what is UK sourced on any reasonable measure, and the earnings may already 

be subject to foreign social security. 

 

Action Point - HMRC was invited to reconsider its approach in CA44.   

 

7.4 One of the forum members presented a paper on the NIC consequences of foreign tax 

reimbursement (tax equalisation) as commonly practiced by employers. The paper argues that the 

lack of any corrective mechanism to align the NIC due with the true figure of earnings (taking 

account of tax reimbursement and foreign tax credits) leads to excessive NIC liabilities and needs 

to be addressed.  

 

Action Point - HMRC and forum members to consider the matter further in advance of the 

next Expatriate Forum on 20 April.    


