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Note:  This is an example of an agreement (in letter form) between a commercial Sponsor and an individual academic researcher, under which the individual researcher undertakes to provide consultancy services to the Sponsor.  It records a private arrangement between the researcher and the Sponsor.

The researcher assigns the intellectual property rights in the work he does as a consultant to the Sponsor in return for payments made by the Sponsor.  In order to be able to assign those rights, the researcher must own them.  That normally means that they must not have been developed in the course of his employment by the university; if they have been developed in the course of his employment, those rights will usually belong to the university.

THIS AGREEMENT HAS NOT BEEN APPROVED BY THE LAMBERT WORKING GROUP; IT IS INCLUDED IN THE TOOLKIT TO GIVE YOU AN IDEA OF THE PROVISIONS OFTEN INCLUDED IN THIS SORT OF AGREEMENT.

[ON SPONSOR’S LETTER HEAD]

[Consultant’s Name and Residential Address]

[Date]

Dear [insert name]

CONSULTANCY 

This letter (this Agreement) confirms that we will retain you to act as, and you will act as, a consultant to [insert name of Sponsor] in the area of [insert details] (the Field) for [12] months beginning on [insert date] on the terms set out in this letter.

1. Your Services

1.1 You will provide the services listed in the Schedule (the Services), provided you will not be required to devote more than [insert maximum number] days to performing the Services during the [12] month period of your appointment.

1.2 You will put at our disposal your knowledge and experience relating to those activities in the Field in which we are engaged in order to provide the Services.

1.3 [You warrant that you are under no obligation which is inconsistent with your duties to us, and that you will not enter into any agreement with a third party, the terms of which may be inconsistent with those duties.][By countersigning a copy of this letter, the University of [insert name] (the University) confirms that it has no objection to you providing the Services to us.] 

2. Fees

2.1 We will pay you:

2.1.1 a retainer of [insert amount] per [annum], payable [quarterly] in advance, starting on the date on which your consultancy begins;

2.1.2 for each day’s attendance at [our premises], £[insert amount] per day; and

2.1.3 reasonable expenses necessarily incurred by you in attending our premises.

2.2 You should address all invoices to [insert address], for the attention of [insert details].  We will pay each invoice within [30][60] days after we receive your invoice.

2.3 The payments made by us under paragraph 2.1 above are full and complete compensation for all obligations assumed by you under this Agreement and for all Intellectual Property you assign to us under or pursuant to paragraph 4.2 below.

2.4 All amounts payable to you under this Agreement are exclusive of VAT (or any similar tax) which we will pay at the rate from time to time prescribed by law.

2.5 If we fail to make any payment due to you under this Agreement, without prejudice to any other right or remedy available to you, you may charge interest (both before and after any judgement) on the amount outstanding, on a daily basis [at the rate of [four] per cent per annum above the London Interbank Offer Rate from time to time in force] OR [in accordance with the Late Payments of Commercial Debts (Interest) Act 1998].  That interest will be calculated from the date or last date for payment to the actual date of payment, both dates inclusive, and will be compounded quarterly.  We will pay that interest to you on demand.

3. Confidentiality

3.1 You will [during the period of your consultancy and for [3][5][7][10] years after its end] keep confidential, and not use for any purpose except acting as our consultant and providing services to us, any information that we or our Group Companies (that is any undertaking which is, on or after the date of this Agreement from time to time, our subsidiary undertaking, our parent undertaking or a subsidiary undertaking of our parent undertaking, as those terms are defined in section 258 of the Companies Act 1985) make known to you or about the work you do for us, and you agree that you will not disclose the same to any third party without first obtaining our written consent.

3.2 At the end of your consultancy, you will immediately deliver to us all materials, records, databases, documents and other papers that are in your possession, custody or control and that are our property, or that otherwise relate to our business, and you will not retain any copies.

3.3 The above obligations of confidentiality do not apply to any information that:

3.3.1 was already known to you, and not already subject to any obligation of confidentiality to us, before we made it available to you;

3.3.2 is or becomes publicly known through no fault of yours;

3.3.3 is given to you by a third party who has the right to do so.

4. Intellectual Property

4.1 You will disclose to us promptly the results of the Services, including any inventions and improvements that you make or conceive, either alone or jointly with others, in the course of, or as a direct result of, the work done for us, or as a consequence of information we or our Group Companies have supplied to you for the purposes of this Agreement.

4.2 To the extent that any Intellectual Property in the work you do for us is capable of prospective assignment, you now assign those Intellectual Property to us; and to the extent any Intellectual Property in that work cannot prospectively be assigned, you will assign that Intellectual Property to us as and when it is are created, at our request.

4.3
[Any assignment made under or pursuant to paragraph 4.2 is made or will be made with full title guarantee.] OR [You warrant to us that in relation to any assignment made under or pursuant to paragraph 4.2:

4.3.1
you have the right to dispose of the Intellectual Property assigned to us and that you will, at your own cost, do all that you reasonably can to give the title that you purport to give; and

4.3.2 the Intellectual Property assigned to us is free from all charges and encumbrances and rights of any third party (except those that you are unaware or could not reasonably be aware of).]

4.4 You will take any action and execute any document we reasonably require to give effect to our rights under paragraph 4.2, or to enable their registration in any relevant territory provided we pay your reasonable expenses.

4.5 The expression “Intellectual Property” means patents, trade marks, service marks, registered designs, copyrights, database rights, design rights, confidential information, applications for any of the above, and any  similar right recognised from time to time in any jurisdiction, together with all rights of action in relation to the infringement of any of the above.

5. Independent Contractor Relationship


You agree that you will be working for us as an independent contractor and that nothing in this Agreement creates, implies or evidences the relationship of employer and employee, or principal and agent.  You have no authority to make any representation or commitment or to incur any liability on our behalf.

6. Termination

6.1
Either you or we may terminate this Agreement with immediate effect by giving notice to the other if: 

6.1.1
the other is in breach of any provision of this Agreement and (if it is capable of remedy) the breach has not been remedied within [30][60][90] days after receipt of written notice specifying the breach and requiring its remedy; or

6.1.2 the other becomes insolvent, or if an order is made or a resolution is passed for its winding up (except voluntarily for the purpose of solvent amalgamation or reconstruction), or if an administrator, administrative receiver or receiver is appointed over the whole or any part of the other’s assets, or if the other makes any arrangement with its creditors.

6.2
Paragraphs 2.5, 3, 4, 5, 6.2, 7, 8, 10, 11 and 12 will survive the termination or expiry of this Agreement for any reason and continue indefinitely.

7. Data Protection


You consent to our holding and processing any personal data we collect about you for the purpose of administering and managing our business.

8.
Tax

You will be responsible for all paying all income tax and national insurance contributions in relation to the fees paid to you under this Agreement.

9. Conflict Of Interest

You agree that while you are providing the Services to us you will not be directly engaged in, or concerned with any other business or profession which either competes with us in the Field or that might otherwise cause a conflict of interest without first obtaining our written consent.  If in any doubt as to whether a conflict of interest might exist you should immediately discuss the matter with us before accepting any position or appointment.  For the avoidance of doubt, nothing in this Agreement will prevent you from carrying out research for the University.

10. Force Majeure

If the performance by either you or us of any obligation under this Agreement (except a payment obligation) is delayed or prevented by circumstances beyond your or our reasonable control, you or we (as the case may be) will not be in breach of this Agreement because of that delay in performance.  However, if the delay in performance lasts for more than [3][6] months, the other party may terminate this Agreement with immediate effect by giving written notice.

11. Liability

11.1
You warrant to us that, to the best of your knowledge and belief (having made reasonable enquiry of those likely to have relevant knowledge, but not having made any search of any public register) any advice or information given by you, or the content or use of any materials, works or information you provide to us in connection with this Agreement, will not constitute or result in any infringement of third-party rights.

OR

11.1 You make no representation nor give any warranty to us that any advice or information given by you, or the content or use of any materials, works or information you provide to us in connection with this Agreement, will not constitute or result in any infringement of third-party rights.

11.2
[Except under the limited warranty in paragraph 11.1, and ]subject to paragraph 11.6, you accept no responsibility for any use which may be made by us of any materials, works or information that you provide to us nor for any reliance which we may place on any advice or information you give to us.

11.3
We will indemnify you, and keep you fully and effectively indemnified, against each and every claim made against you as a result of our use of any of any materials, works or information received from you pursuant to the terms of this Agreement, provided that you must:

11.3.1
promptly notify us of the details of the claim;

11.3.2
not make any admission in relation to the claim;

11.3.3
allow us to have conduct of the defence or settlement of the claim; and

11.3.4
give us all reasonable assistance (at our expense) in dealing with the claim.


The indemnity in this paragraph will not apply to the extent that the claim arises as a result of your negligence, breach of paragraph 3 or the deliberate breach of this Agreement.

11.4
Subject to paragraph 11.6, your liability for any breach of this Agreement, any negligence or arising in any other way out of the subject matter of this Agreement, will not extend to any indirect damages or losses, or any loss of profits, loss of revenue, loss of data, loss of contracts or opportunity, whether direct or indirect, even if we have advised you of the possibility of those losses or if they were within your contemplation.

11.5
Subject to paragraph 11.6, your aggregate liability to us other for all and any breaches of this Agreement, any negligence or arising in any other way out of the subject matter of this Agreement, will not exceed in total [the amount paid to you under this Agreement].

11.6
Nothing in this Agreement limits or excludes either party's liability for:

11.6.1
death or personal injury;

11.6.2
any fraud or for any sort of liability that, by law, cannot be limited or excluded; or

11.6.3
any loss or damage caused by a deliberate breach of this Agreement or a breach of paragraph 3.

11.7
The express undertakings and warranties given by you and us in this Agreement are in lieu of all other warranties, conditions, terms, undertakings and obligations, whether express or implied by statute, common law, custom, trade usage, course of dealing or in any other way.  All of these are excluded to the fullest extent permitted by law.

12. General

12.1
Notices: Any notice to be given under this Agreement must be in writing, may be delivered to the other party by any of the methods set out in the left hand column below, and will be deemed to be received on the corresponding day set out in the right hand column:

	Method of service 


	Deemed day of receipt

	By hand or courier


	the day of delivery

	By pre-paid first class post


	the second Business Day after posting (A Business Day is Monday to Friday (inclusive) except bank or public holidays in [England])



	By recorded delivery post


	the next Business Day after posting

	By fax (provided the sender’s fax machine confirms complete and error-free transmission of that notice to the correct fax number)
	the next Business Day after sending or, if sent before 16.00 (sender’s local time) on the Business Day it was sent



The parties' respective representatives for the receipt of notices are, until changed by notice given in accordance with this paragraph, as follows:

	For the Consultant:
	For the Sponsor:

	Name:

Address:


	Name:

Address:

	Fax number:
	Fax number:


12.2
Headings:  The headings in this Agreement are for ease of reference only; they do not affect its construction or interpretation.

12.3 Assignment:  Neither you nor we may assign or transfer this Agreement as a whole, or any of our rights or obligations under it, without first obtaining the written consent of the other party.  That consent may not be unreasonably withheld or delayed.

12.4
Illegal/unenforceable provisions:  If the whole or any part of any provision of this Agreement is void or unenforceable in any jurisdiction, the other provisions of this Agreement, and the rest of the void or unenforceable provision, will continue in force in that jurisdiction, and the validity and enforceability of that provision in any other jurisdiction will not be affected.

12.5 Waiver of rights:  If either you or we fail to enforce, or delay in enforcing, an obligation of the other party, or fail to exercise, or delay in exercising, a right under this Agreement, that failure or delay will not affect your or our right to enforce that obligation or constitute a waiver of that right.  Any waiver of any provision of this Agreement will not, unless expressly stated to the contrary, constitute a waiver of that provision on a future occasion.

12.6
No agency:  Nothing in this Agreement creates, implies or evidences any partnership or joint venture between the parties, or the relationship between them of principal and agent.  Neither party has any authority to make any representation or commitment, or to incur any liability, on behalf of the other.
12.7
Entire Agreement:  This Agreement constitutes the entire agreement between you and us relating to its subject matter.  You and we each acknowledge that we have not entered into this Agreement on the basis of any warranty, representation, statement, agreement or undertaking except those expressly set out in this Agreement.  You and we waive any claim for breach of this Agreement, or any right to rescind this Agreement in respect of any representation which is not an express provision of this Agreement.  However, this paragraph does not exclude any liability which you or we may have to the other (or any right which either of us may have to rescind this Agreement) in respect of any fraudulent misrepresentation or fraudulent concealment prior to the execution of this Agreement.

12.8
Formalities: Each party will take any action and execute any document reasonably required by the other party to give effect to any of its rights under this Agreement, or to enable their registration in any relevant territory provided the requesting party pays the other party’s reasonable expenses.

12.9 Amendments:  No variation or amendment of this Agreement will be effective unless it is made in writing and signed by you and on our behalf.

12.10
Third parties: No one except you or us has any right to prevent the amendment of this Agreement or its termination, and no one except you or us may enforce any benefit conferred by this Agreement, unless this Agreement expressly provides otherwise.

12.11 Governing Law:  This Agreement is governed by, and is to be construed in accordance with, English law.  The English Courts will have exclusive jurisdiction to deal with any dispute which has arisen or may arise out of, or in connection with, this Agreement, except that either party may bring proceedings for an injunction in any jurisdiction.

THE SCHEDULE

[insert details of the Services]

If the above terms and conditions are acceptable to you, please sign and return the enclosed copy of this letter to me.

Yours sincerely,

[Signed on behalf of the Sponsor]

[ON COPY]

I agree to the terms and conditions set out in this letter.

Signed: ……………………………………………………..                  Date: ………………………

On behalf of the University I confirm that the University has no objection to [inset name of Consultant] providing the Services to [insert name of Sponsor]

Signed: ……………………………………………………..                  Date: ………………………

Position: ……………………………………………………

Sample Consultancy Agreement – October 2005

Sample Consultancy Agreement- October 2005


