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12 May 2016 
 

 

  

 

 

By email  

 

 

 

 

Dear  

 

Request under the Freedom of Information Act 2000 (the “FOI Act”)  

 

I refer to your email of 11 April 2016 in which you requested information under the FOI Act 

from Monitor/NHS Improvement. Since 1 April 2016, Monitor and the NHS Trust 

Development Authority are operating as an integrated organisation known as NHS 

Improvement. For the purposes of this decision, NHS Improvement means Monitor. 

 

  

Your request 

 

You made the following request: 

 

“Can you provide a copy of all correspondence, including letters, emails and email chains 

between the following Monitor/NHS Improvement employees – Jim Mackey, Anne Eden, 

Bob Alexander, Stephen Hay and Paul Streat (prior to his departure) – and Southern Health 

NHS Foundation Trust since 1 November 2015 relating to the Mazars review of people with 

mental health and learning disabilities.   

 

Can you also provide copies of all correspondence, letters, emails and email chains between 

the same employees and the CQC relating to the issues identified in the Mazars report.”     

 

Decision 

 

I have identified your request as relating to the Mazars “Independent review of deaths of 

people with a Learning Disability or Mental Health problem in contact with Southern Health 

NHS Foundation Trust April 2011 to March 2015” that was commissioned by NHS England 

and published in December 2015.  

 

NHS Improvement does hold the information that you have requested and has decided to 

withhold some of the information that it holds on the basis of the applicability of the 

exemptions in sections 31 and 40 of the FOI Act as explained in detail below. 
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The attached Annex sets out the details of the relevant information that we hold and whether 

that information is to be disclosed (in whole or in part) or withheld from disclosure. Where 

information is being withheld, I have identified in the Annex those exemptions which I 

consider to be relevant.  

 

Section 31 – law enforcement 

 

Section 31(2)(c) of the FOI Act exempts from disclosure information that would or would be 

likely to prejudice the exercise by NHS Improvement of its functions for the purposes of 

determining whether regulatory action is justified. I consider that this exemption is engaged. 

 

NHS Improvement is responsible for monitoring compliance by NHS foundation trusts with 

the provider licence issued under Part 3 of the Health and Social Care Act 2012 (“the 2012 

Act”), and for considering the exercise of enforcement powers where it is satisfied (or has 

reasonable grounds to suspect) that such a trust has provided, or is providing, NHS services 

in breach of the conditions of its licence, and for monitoring compliance with any 

enforcement action that may be taken. 

 

In order to perform these functions NHS Improvement relies on information from a variety of 

sources, including information provided voluntarily by trusts. It also relies on having open 

and frank discussions with sector stakeholders about the appropriate regulatory response.  

Disclosure of the withheld correspondence would have a considerable impact on the 

willingness of trusts and other third parties to provide such information to NHS Improvement 

on an open basis and on NHS Improvement’s willingness to engage in discussions with third 

parties about its regulatory approach, which is likely to lead to less information being shared.  

 

NHS Improvement has the power to require NHS foundation trusts to provide information but 

we believe we are better able to exercise our functions when information is provided 

voluntarily as part of an open relationship between the regulator and the regulated bodies.  

 

In the present case, Southern Health NHS Foundation Trust (the “Trust”) is subject to 

enforcement action under sections 106 and 111 of the 2012 Act for breaches of its licence 

relating to governance. In addition to the general concerns about the prejudice to our 

relationship with trusts, to disclose the withheld information would also be likely to prejudice 

NHS Improvement’s ongoing review of the progress the Trust is making towards addressing 

the breaches of its provider licence.  

 

Public interest test    

 

I have considered whether, in all the circumstances of the case, the public interest in 

maintaining the exemption from disclosure outweighs the public interest in disclosing 

information, and decided that it does.  

 

I have considered the public interest in disclosing this information on the grounds of 

accountability and transparency. There is a general public interest in disclosing information 

that fosters transparency, and enables the public to hold NHS foundation trusts and NHS 

Improvement and other health sector stakeholders to account. This has been weighed 

against the detrimental impact that would result if the information was disclosed. In 
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considering the public interest, I have taken into account that NHS Improvement routinely 

and proactively publishes details of any regulatory action it has taken. Details of the 

regulatory action taken against the Trust are available in the foundation trust directory on our 

website.  

 

As stated above, the Trust is being closely monitored by way of formal regulatory action. It is 

vital that in such cases NHS Improvement is able to freely exchange information with the 

Trust and with relevant third parties (such as the CQC), The information is necessary for 

NHS Improvement to consider the Trust’s compliance with its enforcement action and 

monitor its progress in addressing the breaches of its licence. Any disclosure would cause 

the Trust to reconsider exchanging potentially sensitive information relevant to NHS 

Improvement’s performance of its enforcement functions, which would be detrimental to the 

process of regulation.  

 

On balance, I consider that the need to avoid adversely affecting NHS Improvement’s 

continued monitoring and assessment of this and other trusts, and the need to ensure that 

trusts and third parties are able to share information without concern that such information 

will enter the public domain, outweighs the public interest in disclosure of the information 

being withheld.  

 

Section 40 – personal information  

 

I consider that, where indicated in the Annex, some information is exempt from disclosure 

under sections 40(2) and 40(3)(a) of the FOI Act on the grounds that it contains personal 

data and that the first condition under section 40(3)(a) is satisfied, namely that disclosure 

would amount to a breach of the first data protection principle (personal data shall be 

processed fairly and lawfully). This is an absolute exemption and consideration of the public 

interest test is not required.   

 

The documents being released contain minor redactions to omit the names and contact 

details of junior members of staff at the CQC, and personal contact details of senior staff, 

who would have a reasonable expectation that their names and/or details would be withheld. 

 

 

Review rights  

 

If you consider that your request for information has not been properly handled or if you are 

otherwise dissatisfied with the outcome of your request, you can try to resolve this informally 

with the person who dealt with your request. If you remain dissatisfied, you may seek an 

internal review within NHS Improvement of the issue or the decision. A senior member of 

NHS Improvement’s staff, who has not previously been involved with your request, will 

undertake that review. 

 

If you are dissatisfied with the outcome of any internal review, you may complain to the 

Information Commissioner for a decision on whether your request for information has been 

dealt with in accordance with the FOI Act. 

 

https://www.gov.uk/government/publications/nhs-foundation-trust-directory/nhs-foundation-trust-directory
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A request for an internal review should be submitted in writing to FOI Request Reviews, 

NHS Improvement, Wellington House, 133-155 Waterloo Road, London SE1 8UG or by 

email to nhsi.foi@nhs.net. 

 

 

Publication 

 

Please note that this letter and the attached information will shortly be published on our 

website. This is because information disclosed in accordance with the FOI Act is disclosed to 

the public at large. We will, of course, remove your personal information (e.g. your name and 

contact details) from the version of the letter published on our website to protect your 

personal information from general disclosure.    

Yours sincerely, 

 

 
 

Victoria Keilthy  

Deputy Regional Director  
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Annex 

 

Document  Disclosed/withheld  Exemption applied  

Correspondence with the trust    

All emails  Partially withheld  Section 40  

All emails  Withheld  Section 31  

   

Correspondence with the CQC   

All emails  Partially withheld  Section 40  

Email 12 December: Mike Richards to David 
Behan and Paul Lelliott   

Partially withheld  Section 31 

 


























