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Bribery Act 2010: Implications for Ofsted
Issue

1. Following the enactment of the Bribery Act 2010, Ofsted needs to assure that reasonable anti-bribery procedures are in place to protect itself, its staff, Inspection Service Providers and other contractors.

Summary

2. The Bribery Act 2010 (the 2010 Act) was sponsored by the Ministry of Justice (MoJ). The MoJ intends the 2010 Act to reform the criminal law to provide a new, modern and comprehensive scheme of bribery offences that will enable the courts and prosecutors to respond more effectively to bribery at home or abroad. The 2010 Act received royal assent in April 2010 and the offences it created came into force as from the 1 July 2011.

3. According to the MoJ, the purpose of the 2010 Act is to:
· provide a more effective legal framework to combat bribery in the public or private sectors;

· replace the fragmented and complex offences at common law and in the Prevention of Corruption Acts 1889-1916;

· create two general offences covering the offering, promising or giving of an advantage, and requesting, agreeing to receive or accepting of an advantage;

· create a discrete offence of bribery of a foreign public official;

· create a new offence of failure by a commercial organisation to prevent a bribe being paid for or on its behalf (it will be a defence if the organisation has adequate procedures in place to prevent bribery);

· require the Secretary of State to publish guidance about procedures that relevant commercial organisations can put in place to prevent bribery on their behalf; and

· help tackle the threat that bribery poses to economic progress and development around the world.
Difference between Bribery and Fraud

4. The Bribery Act 2010 defines bribery as an inducement or reward offered, promised or provided in order to gain any commercial, contractual, regulatory or personal advantage. The advantage sought or the inducement offered does not have to be financial or remunerative in nature, and may take the form of improper performance of an activity or function.

5. The Fraud Act 2006 defines fraud as making a false representation; failing to disclose information when there is a legal duty to do so; or abuse of position, where these actions to lead to a gain for the individual or another party; or cause loss to another or to expose another to a risk of loss.

6. Using these definitions the offering or accepting a bribe may lead to an act of fraud. It should be noted that not all acts of bribery will result in an act of fraud being committed and vice versa.
Risk Assessment

7. Annex A contains a Risk Assessment for the Bribery Act 2010. This assessment will form part of Ofsted’s defence if it is charged with an offence under Section 7 of the 2010 Act. This risk assessment concludes:
	Ofsted may have some exposure to the risks that arise from the new offences outlined in relation to the 2010 Act; however, as a matter of practicality, the likelihood of any of a prosecution in respect of these offences occurring is assessed to be remote. Notwithstanding, given the inspection and regulation remit of Ofsted, the reputational risks arising from any allegations of bribery would be a major risk to the business. 

The enhancement, and communication, of existing steps taken to demonstrate that Ofsted’s employees and agents operate with honesty and integrity should demonstrate Ofsted’s zero tolerance approach to corruption.


Recommendations

8. The Risk Assessment in Annex A contains a set of recommended steps to control the risks of someone associated with Ofsted committing an act of bribery. These steps are:
· The Director, Finance and Resources incorporates anti-bribery leadership into his responsibilities as Ofsted’s anti-fraud and corruption sponsor;

· The Director, Finance and Resources updates the Accounting Officer on his responsibilities and exposure under the Bribery Act;

· Updating the Anti-fraud and Corruption policy to contain specific references to the Ofsted’s stance on acts of bribery;

· Promotion of the Anti-fraud and Corruption, Conflicts of Interest and Gifts and Hospitality policies on an annual basis;

· ISP contracts should be updated to include clauses outlining Ofsted’s stance on bribery and the need for them to have robust measures in place to prevent it.

9. These recommendations are consistent with the Bribery Act 2010 Guidance
 that was published by MoJ in March 2011.

Criminal Offences

10. Sections 1 and 2 of the 2010 Act create two general offences covering the offering, promising or giving of an advantage, and requesting, agreeing to receive or accepting of an advantage.

11. Section 6 creates a new offence of Bribery of foreign public officials. This is described as any attempt to influence a foreign public official where an offer, promise or gift of an advantage is not part of local written law (that is, not by custom). This is a strict liability offence which puts the onus firmly on the individual making the payment to ensure that it is legitimate.

12. Section 7 creates a new offence of failure of a commercial organisation to prevent bribery. This is a strict liability offence, that is, a person can be guilty of an offence even though they do not have the relevant ‘guilty mind’ for the offence. An organisation’s guilt can be a result of an attempted or actual bribery on the organisation’s behalf and this may be by an associated person. The 2010 Act provides examples of someone likely to be performing services as an employee, agent or subsidiary. Section 7, subsection (2) provides organisations with a defence if the organisation has adequate provisions in place to prevent bribery.
13. Section 14 states that senior officers (including non-board level managers) can individually be held criminally liable for an organisation’s bribery offences.

14. The offences outlined above apply to both public and private organisations, unlike the previous law. Section 16 of the 2010 Act states “This Act applies to individuals in the public service of the Crown as it applies to other individuals.”

15. The penalties for committing a crime under the 2010 Act are:

· a maximum of 10 years imprisonment;

· an unlimited fine, with the potential for the confiscation of property under the Proceeds of Crime Act 2002; and,

· the disqualification of directors under the Company Directors Disqualification Act 1986.

16. The 2010 Act has a near-universal jurisdiction, allowing for the prosecution of an individual or organisation with links to the United Kingdom, regardless of where the crime occurred.

Guidance for Organisations

17. Section 9 of the 2010 Act, requires the Secretary of State to publish guidance about procedures that should be put in place to reduce the risk of persons associated with commercial organisations from bribing. This guidance was published in March 2011. This guidance is designed to help organisations formulate a defence for an offence under Section 7 of the 2010 Act. This guidance identifies six principles that should be used when considering procedures to reduce the likelihood of bribery being committed.
18. The Risk Assessment contained in Annex A, has been conducted following the principles outlined in this guidance.

Implications for performance, strategy and new Ofsted

19. Work to protect Ofsted from a charge under Section 7 of the 2010 Act forms part of the better ways of working strategic priority. Any allegation of bribery by Ofsted would cause significant reputational damage, which could lead to Ofsted failing to achieve its strategic priorities.
Finance, efficiency and risk implications

20. In the extremely unlikely event that Ofsted is convicted of an offence under Section 7 of the 2010 Act, it can face an unlimited fine.
21. Annex A contains a Risk Assessment for effects of the 2010 Act on Ofsted.

Human resources including home based working implications

22. All staff and contractors will need to be made aware of their obligations to prevent acts of bribery from occurring. They should be made aware of their obligations on appointment and on an annual basis. To achieve this, Ofsted’s anti-corruption stance should be included in the Corporate Induction and promoted via Managers’ Briefing at the beginning of each financial year.
Equalities implications

23. Not Applicable

Presentation and communication implications

24. Staff will need to be made aware of their responsibilities listed in the Anti-fraud and Corruption, Conflicts of Interest and Gifts and Hospitality policies. To ensure that Ofsted’s zero tolerance to corruption is embedded in the organisation these policies will be promoted on an annual basis.

Legal implications

25. As stated above the 2010 Act creates four new offences of bribery. The MoJ Guidance sets out six principles that organisations should follow to demonstrate that they have appropriate measures in place to protect themselves against a charge of Bribery under section 7 of the 2010 Act. These principles are outlined in the Risk Assessment found in Annex A.
Consultation

26. The risk assessment has been developed in consultation with Inspection Delivery, IS, HR, Legal Services and Procurement. HR and Procurement agree with the suggested steps to control the risks identified: Legal Services have endorsed the assessment and the steps to control the identified risks.
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