Ofsted Board 2012

ITEM 13
Implications of the Bribery Act

Annex A: Risk Assessment for the Bribery Act 2010
Introduction

Purpose

1. The aim of this risk assessment is to identify the major areas where bribery may occur. The recommended steps to control the identified risks are intended to demonstrate the actions Ofsted should take to prevent its staff or a third party acting on its behalf from committing an offence as set out in the Bribery Act 2010.

Summary

2. The Bribery Act 2010 (the 2010 Act) creates four specific offences of bribery:

· the offering, promising or giving of an advantage (Section 1 of the 2010 Act);
· requesting, agreeing to receive or accepting of an advantage (Section 2 2010 Act);

· attempting to influence a foreign public official where an offer, promise or gift of an advantage is not part of local written law (Section 6 2010 Act); and

· failure of a commercial organisation to prevent bribery (Section 7 2010 Act).

These offences came into force as from 1 July 2011.

3. Ofsted may have some internal and external exposure to the risks that arise from the offences outlined the 2010 Act. The nature and extent of this potential exposure is outlined in the sections below.

4. The analysis of the identified risks suggests the likelihood of a member of Ofsted staff or those of a third party acting on its behalf in engaging in an act of bribery, as defined by the 2010 Act, is remote: however, the effect on Ofsted’s reputation of any allegation of bribery being committed on its behalf is very high. The reasons for these assessments are explored in more detail in the sections below.

5. To enhance Ofsted’s commitment to preventing criminal activities from occurring, it is recommended that the anti-fraud and corruption processes already in place explicitly outline Ofsted’s stance on bribery. These enhancements include the Director, Finance and Resources incorporating anti-bribery leadership in his responsibilities for Ofsted’s anti-fraud and corruption processes. Ofsted’s anti-fraud and corruption procedures should be promoted to staff on an annual basis to make them aware of their responsibilities.

Unanticipated Circumstances

6. The areas outlined below are the ones where the greatest potential for a member of Ofsted’s staff or one of its agents offering or accepting a bribe. It is extremely difficult to envisage all potential situations where a bribe may be offered or accepted; therefore, Ofsted must recognise that there is potential for any member of Ofsted staff or one of its contractors to offer or accept a bribe in a circumstance that is not covered by this risk assessment.

Revisions to this Risk Assessment

7. This risk assessment will be reviewed at least annually to ensure that it covers all current business processes and emerging thinking from the wider community.

Risks associated with offering, promising or giving of an advantage

Offences

8. Section 1 makes it an offence for a person (‘P’) to offer, promise or give a financial or other advantage to another person in one of two cases:
· Case 1 applies where P intends the advantage to bring about the improper performance by another person of a relevant function or activity or to reward such improper performance.

· Case 2 applies where P knows or believes that the acceptance of the advantage offered, promised or given in itself constitutes the improper performance of a relevant function or activity.

Source: The Bribery Act 2010: Guidance, March 2011


Risks to Ofsted

9. Ofsted has specific powers in law to inspect and regulate providers of education, childcare and social care. It is highly unlikely that members of Ofsted staff or those of an outside organisation that is contracted to undertake tasks on its behalf would need to offer a bribe to deliver its remit and objectives, as these can be achieved using the powers set out in the Education and Inspection Act 2006: therefore, the likelihood of this offence being committed on behalf of Ofsted is assessed to be remote.

Risks associated with requesting, agreeing to receive or accepting of an advantage

Offences

10. Section 2 makes it an offence for a person (‘R’) to request, agree to receive or accept a financial or other advantage in one of four cases:
· Case 3 is where R requests, agrees to receive or accepts a financial or other advantage intending that, in consequence, a relevant function or activity should be performed improperly (whether by R or another person).

· Case 4 is where—

· R requests, agrees to receive or accepts a financial or other advantage, and

· the request, agreement or acceptance itself constitutes the improper performance by R of a relevant function or activity.

· Case 5 is where R requests, agrees to receive or accepts a financial or other advantage as a reward for the improper performance (whether by R or another person) of a relevant function or activity.

· Case 6 is where, in anticipation of or in consequence of R requesting, agreeing to receive or accepting a financial or other advantage, a relevant function or activity is performed improperly—

· by R, or

· by another person at R's request or with R's assent or acquiescence.
Source: Bribery Act 2010


Risks to Ofsted

11. A large proportion of Ofsted’s staff are inspectors. To supplement these inspectors, Ofsted has contracted the resources of Additional Inspectors from other organisations. In addition to these inspectors, the inspection of childcare providers has been outsourced.

12. Inspectors have direct contact with providers of education, childcare and social care. Given the nature of Ofsted’s work, providers have financial and reputational incentives to achieve the highest ratings possible. These incentives may encourage providers to offer advantages to inspectors so that they falsify evidence to support the awarding of high ratings. There is also the possibility that inspectors ask providers for an advantage so that they receive favourable ratings and reports.

13. The Care Standards Act 2000 and Childcare Act 2006 require the registration of children’s homes, fostering and adoption services and childcare providers with Ofsted. Under these Acts, Ofsted has the power to cancel the registration of providers that are deemed to be failing. These providers have financial, reputation and legal incentives to avoid being deregistered. These incentives may encourage providers to offer advantages to Ofsted staff or the staff of its contractors to suppress information that might lead to deregistration or attempt to influence that decision.

14. Ofsted inspections can be conducted with little or no notice to providers. It is possible that providers will seek to discover the date of their inspections so they have additional time to prepare for the visit.

15. Ofsted employs a number of non-inspection staff that access to sensitive inspection and non-inspection data or have direct contact with members of the public and organisations. The majority of these staff work in one of the following areas:

· National Business Unit;

· Scheduling;

· Inspection Support;

· Inspection Data and Insight;

· Finance;

· Information Services;

· HR; and

· Procurement.

16. In addition to these teams there are a number of Contract Managers dotted across the organisation. Individuals working in these areas are more likely to be targeted as potential recipients of bribes due to the nature of their work or their ability to influence Ofsted’s decision making more generally, such as the awarding of contracts or payments to others.

Corporate Hospitality

17. Senior officials will invariably be invited to attend events or be offered gifts. The Bribery Act 2010 Guidance, published by Ministry of Justice in March 2011 (the MoJ Guidance), states that for an individual to be prosecuted for accepting a bribe, the prosecution would need to demonstrate that the hospitality or gift received “was intended to induce conduct that amounts to a breach of an expectation that a person will act in good faith, impartiality, or in accordance with a position of trust.”

18. The acceptance of gifts and corporate hospitality is covered by Ofsted’s Gifts and Hospitality policy. This policy provides guidance on the acceptance of offers of gifts or hospitality. If the acceptance of gifts or hospitality is deemed to be acceptable, using the criteria set out in the Gifts and Hospitality policy, then it is extremely unlikely to be considered a bribe.
Overall Assessment

19. The areas outlined above highlight where the greatest potential for a member of Ofsted’s staff, or a member of staff from an outside organisation that is contracted to undertake tasks on its behalf, accepting a bribe lie. Despite the wide range of activities identified, the likelihood of this offence being committed on behalf of Ofsted is assessed to be remote, as there are already a number of checks and balances in place that are designed to detect if activities are being performed correctly: however, the reputational impact of a member of Ofsted staff or a member of an outside organisation that is contracted to undertake tasks on its behalf accepting a bribe is assessed to be very high because Ofsted aims to work ‘without fear or favour and report on the basis of inspection and regulation evidence.’ Any allegation of corruption would question this commitment and could generate nationwide press interested resulting in long-term loss of standing and damage to Ofsted.

Steps to control risks

20. There are a number of controls already in place that are designed to detect if a function or activity is being performed properly, for example, peer review of inspection reports prior to publication. These controls if implemented correctly ought to alert management when an individual attempts to act improperly; however, these controls will not detect the reason behind the activity. Any investigation that is launched should try to establish why the activity was conducted.

21. As part of the terms and conditions of all Civil Servants employed by Ofsted, individuals are required to agree to be bound by the Civil Service Code that states:
· You must not:

· misuse your official position, for example by using information acquired in the course of your official duties to further your private interests or those of others;

· You must not:

· be influenced by improper pressures from others or the prospect of personal gain.

Source: Civil Service Code, November 2010

22. Agency staff and Contractors are not bound by the Civil Service Code; however, they, along with all Ofsted staff, are obligated to adhere to Ofsted’s Conflicts of Interests policy; the Gifts and Hospitality policy; the Finance Code; and, Procurement Code. These policies and codes set out how Ofsted expects those it employs to act and provide guidance on how this is achieved and enforced.

23. The Finance Code contains an Anti-fraud and Corruption Policy. It is recommended that this is policy includes a specific section on Ofsted’s stance on acts of bribery. This update will include stronger links to the Conflicts of Interests and Gifts and Hospitality policies. All staff should be made aware of their obligations under these policies on an annual basis. New staff should also be made aware of these policies as part of the Corporate Induction: mangers should be reminded of the requirements of these policies as part of the Managers’ Induction.

24. ISP contracts should be updated to include clauses outlining Ofsted’s stance on bribery and the need for them to have robust measures in place to prevent it. These clauses should also be included in Ofsted’s general terms and conditions for the awarding of contracts and purchase orders.

Risks associated with attempting to influence a foreign public official

Offence
25. Section 6 creates a standalone offence of bribery of a foreign public official. The offence is committed where a person offers, promises or gives a financial or other advantage to a foreign public official with the intention of influencing the official in the performance of his or her official functions. The person offering, promising or giving the advantage must also intend to obtain or retain business or an advantage in the conduct of business by doing so. However, the offence is not committed where the official is permitted or required by the applicable written law to be influenced by the advantage

Source: The Bribery Act 2010: Guidance, March 2011

Risk to Ofsted

26. The majority of Ofsted’s work is conducted in England; therefore, it is highly unlikely that members of Ofsted staff or those of an outside organisation that is contracted to undertake tasks on its behalf would need to contact a foreign public official to carry out their duties. Accordingly, the risks to the business arising from this offence are assessed to be remote.

Corporate Risks

27. Breaches of Sections 1, 2 and 6 of the 2010 Act can be committed by a corporate entity, as well by individuals. Where it is considered that a corporate entity has committed a breach of one of these sections then senior officials may be jointly liable with the entity where they  consented or connived at the bribery. This means that the Chief Inspector, members of the Ofsted Board, Executive Board and Corporate Leadership Team could be charged with the same offence.

28. Schedules 11 and 12 of the Education and Inspection Act 2006 set down the division of responsibilities between the “Office” of Ofsted and the Chief Inspector. In theory, the risks associated with the 2010 Act could fall to either the Office of Ofsted or to the Chief Inspector; however, the precise division of responsibility for any accusation will depend on the circumstances of each case.

Risks associated with failure of a commercial organisation to prevent bribery

Offence
29. A commercial organisation will be liable to prosecution if a person associated with it bribes another person intending to obtain or retain business or an advantage in the conduct of business for that organisation.

Source: The Bribery Act 2010: Guidance, March 2011
30. Where an individual connected with an organisation (an employee, agency staff or contractor) is accused of committing an offence outlined in the sections above, then it is possible for the organisation to face a charge under Section 7 of the 2010 Act. This is the only offence within the 2010 Act that does not attach itself to individuals connected to the organisation.

31. Essentially, Section 7 of the 2010 Act is concerned with situations where an organisation is deemed to encourage a culture where bribery is systemically tolerated. Having regard to Ofsted’s status as a non-Ministerial Government Department and the nature of its business, the assessment of the likelihood of Ofsted engaging in bribery at a corporate level is extremely remote, as Ofsted is committed to preventing criminal activities from occurring: however, the reputational impact of Ofsted being seen to condone bribery is assessed to be very high because this could generate nationwide press interested resulting in long-term loss of standing and damage to Ofsted.

Steps to control risks 

32. Ofsted places a considerable importance on carrying out its functions in accordance with the high standards and values of the Civil Service. In this regard, and as already noted above, Ofsted already has a significant number of controls in place to detect or prevent its functions from being carried out improperly.

33. Section 7 of the 2010 Act provides a defence for organisations if they are able to demonstrate that they have adequate procedures in place to prevent individuals associated with it from offering or accepting advantages. This defence recognises that no prevention regime is capable of preventing bribery at all times.

34. Under Section 9 of the 2010 Act, the Secretary of State is required to publish guidance about procedures that should be put in place to reduce the risk of persons associated with commercial organisations from bribing. The MoJ Guidance identifies six principles that should be used when considering procedures to reduce the likelihood of bribery being committed. These principles require:

1. the implementation of proportionate procedures;

2. top-level commitment;

3. risk assessment;

4. due diligence;

5. communication; and,
6. monitoring and review.

35. Where an investigation is launched, the investigating authorities will have a significant interest in the organisation’s application of these principles. The measures outlined above to reduce the likelihood of accepting or requesting an advantage would help demonstrate Ofsted’s anti-corruption stance.

36. To ensure that Ofsted is able to demonstrate that it has top-level commitment for its anti-bribery stance, it is recommended that the Director of Finance and Resources’s role as Executive Board’s anti-fraud and corruption lead includes the leadership of anti-bribery procedures. This would ensure that Ofsted has robust, but proportionate, procedures in place to prevent bribery, that they were communicated effectively, and reviewed on a regular basis.

Conclusion

37. Ofsted may have some exposure to the risks that arise from the new offences outlined in relation to the 2010 Act; however, as a matter of practicality, the likelihood of any of a prosecution in respect of these offences occurring is assessed to be remote. Notwithstanding, given the inspection and regulation remit of Ofsted, the reputational risks arising from any allegations of bribery would be a major risk to the business.

38. The enhancement, and communication, of existing steps taken to demonstrate that Ofsted’s employees and agents operate with honesty and integrity should demonstrate Ofsted’s zero tolerance approach to corruption.
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