What is a Contract? 
	Slide Number
	Presenter notes
	Time allocated

	1
	Welcome. 
If new people are within the cluster it may be worth while spending some time introducing yourself and discussing what your role in school is. Times are average and some slides may take longer or shorter to discuss. Slides without notes may be talked through
This session is about the legal processes that make up a contract and contract award. 
	1 mins

	
2
	Content.
We will look at an overview of public and commercial law including the essential ingredients of a contract. 

	1 mins

	3
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A reminder that as well as whole life costs procurement spans the whole life cycle of the product or service.
	1 mins

	4
	Procurement cycle.
A contract covers the complete procurement cycle. 
If this is the first module you are doing and haven’t seen the procurement cycle before here is the explanation. 
The procurement cycle has been broken  down into 5 distinct phases: -
Specify; Buy; Order; Pay; Manage. 
When we used to think about purchasing we concentrated on the Buy and Order phases. Procurement has a much broader scope than traditional purchasing – procurement expertise has a key contribution to make in the Specify phase of deciding what to purchase – in particular things like Options Appraisal and Market Management. Procurement also has a part to play in how we pay our suppliers particularly as we move into the e commerce arena and electronic orders and invoices become more commonplace.

	1 min

	5
	Commercial Risk
Ask the group if they agree with this statement?
Public procurement legislation regulates the procurement by public sector bodies including schools. The legislation is designed to open up the EU's public procurement market to competition, to prevent "buy national" policies and to promote the free movement of goods and services. Module 12 refers to public procurement legislation incorporating EU. 
Commercial Law regulates the sale and purchase of goods and services when doing business in the UK. 
	1 min

	6
	[image: ]

What is a contract – statement
Is everyone aware that the English legal system underpins all contracts created in England? 
	1 min

	
7
	Object law of contract
The slide may be read and ask the group if they know the relevance of Sir William Anson? If not, he was the First Secretary of State for Education and wrote Ansons law of contract in 1884 (the principles of contract law still used today).
	1 min

	8
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	1 min

	9
	Obligation
[image: ]



Before showing the next slides ask if anyone could name an essential component of a contract.


	1 min

	10
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 Did you get those on screen?  The following 6 slides detail why each is important.
	1 min

	11
	Intention to create legal relations
The law draws a distinction between an agreement or moral duty and legally binding contracts. Courts will apply an objective test e.g. ESSO V Customs & Excise 1976 ESSO offered football tokens for anyone who purchased 4 gallons of fuel. The court decided that this was legally binding as the whole transaction took placed on business premises and was designed to encourage the public to purchase its fuel.   

	2 mins

	12
	Contractual Capacity
This is the ability of the contracting party to enter into a contract Minors (18) and those mentally incapacitated may not generally be held liable for a contract. Contracts created whilst a party is intoxicated are not generally held valid.
	1 min

	13
	Genuineness of consent
There are several answers. An essential component is fully understanding the terms of the contract before accepting it,  is not coerced or acting fraudulently. For example a minor (student) cannot give their consent to a contract but if the supplier believes they are acting on behalf of the school the school could be liable.  

	1 min

	14
	Legality
As the slide describes a contract must be legally valid e.g. both  parties must be of the age recognised by law to enter into a contract, must not be selling illegal goods e.g. uninspected food items etc.
	1 min

	15
	Consideration
Ask if the group could define consideration?
In the eyes of the law consideration is a thing which has value or a promise to do (or not do) something. Can be anything of value not just money. It could be a service but each party to the contract must agree to exchange for the contract to be valid.  Without agreement a contract cannot be enforced.
	1 min

	16
	Offer and Acceptance
There must be an unqualified and unconditional acceptance to your contract. Check the acceptance on return - have they just sent the suppliers terms and conditions and an invoice?  Watch out for unsolicited goods e.g. trial books that arrive in school that you find you may be asked to pay for. An Invitation to Treat is not an offer e.g. adverts or displays of goods in self-service store.
	2 mins


	
17
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Express – set out in the agreement which forms part of the contract or master terms and conditions of a framework.
Implied – contract contains terms which are not expressly written because they are implied by custom, law or usage e.g. Sale of Goods Act and particular trade usage if you were looking for painters.
	2 mins

	18
	Verbal contract
Ask the group whether they think a verbal contract is valid?
The general rule is that contracts can be made informally and verbally.
	1 min

	19
	Letter of Intent
Group to read slide – seek legal advice if your school wants to use.
	1 min

	20
	Battle of the forms
Ask whether any colleagues have heard examples where order acknowledgements, invoices or goods receipts are received with the supplier’s terms and conditions on the reverse and filed in a desk drawer and considered no further? If you have sent the supplier a contract or purchase order with your schools terms and conditions and they return an acknowledgement with their T&C’s is there a contract and if there is on what terms? The supplier could include a price variation clause and the school wouldn’t know unless immediate action is taken to re-establish the contract on the schools terms. 
	1 min

	21
	Apparent Authority
A legal concept. The appearance of being the agent of the contracting party e.g.  Where by a supplier may gain the impression that someone is acting on behalf of the school when the school has allowed the apparent authority to be made.

There will be an example of this in the next exercise.   

	1 min

	22
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 Quiz using real life examples of contract essentials Breakout into pairs and allow a few minutes to suggest answers to the questions you choose from the quiz if not time for all.
 
	5 mins

	23
	Breach
Breach occurs when a party fails (without lawful excuse) or refuses to perform, performs defectively or incapacitates themselves from performing. Non-performance is different e.g. if your catering supplier delivers peas instead of beans. The seller may not pass your contract to a third party - see termination. It is possible to sue for damages if the school suffers a loss as a result of a breach of contract but seek professional legal assistance.
	1 min

	24
	Variation
Most complex contracts will need to include a vehicle to make changes that are to be agreed by both parties. Mostly in writing but can be verbal. This is a variation clause and is intended to prevent inadvertent and costly changes. The variation will require some form of consideration.
Estoppel - prevents a party from relying on a clause requiring any variations to the contract to be made in writing e.g. 
in a contract from a MAT for supply of goods there is a clause stating that variations to the contract terms can only be made in writing, but the parties orally agree that the delivery location of should be changed. If the buyer accepts delivery at the new location, it would be estopped from later suing on the basis of the unvaried term of the contract. The conduct by the buyer does not render the variation effective, but it prevents the parties from being able to rely on the original term.


	1 min

	25
	Extending contracts
Under Public Procurement Legislation In complex or high value contracts we must be open and transparent. We must know what was stated in the original advert before considering an extension and what the risk would be to the school.
	1 min

	26
	Terminating contracts
A remedy to release one party from a contract due to the non-performance or breach of the other party when the supplier cannot or refuses not to fulfil their obligation. The school would have a couple of options. You have to write that you accept the termination. What might happen if the supplier wants to terminate? What could the school do or negotiate?

	1 min

	27
	Contracts from frameworks
Public sector frameworks have been negotiated by procurement professionals. They will save you time and are compliant. They may be used to compare and benchmark pricing information received from other suppliers.




	1 min

	28
	Contract Award
Before you notify the successful supplier if under a tender process that they have been awarded the contract you may want for independent approval to be given from someone with the delegated Authority. Once you’ve identified the winning bid, you should notify all of the suppliers of your decision at the same time. 

Send a notification letter to each unsuccessful bidder. It should include:
· the name of the winning bidder
· the evaluation criteria you used
· the scores for the winning bid 
· why you think the winning bid is the most economically advantageous
· the individual bidder’s scores and feedback on their bid
· when the [standstill period] ends – over threshold only

For EU-compliant tenders, you must include this information in the notification letter to comply with regulations. 
For more information see https://www.gov.uk/government/collections/buying-for-schools

Send a notification letter to the successful bidder identifying them as the winning bidder. 
The letter is an invitation to finalise a contract. However, you should make it clear that:
· you’ll only award them the contract if the standstill period passes without a challenge from another supplier
· there are no commitments, and no work should begin, until both parties have signed the contract.

Remedies. Schools should be aware that remedies (legal procedures) exist where a contract is disputed (or failure to advertise correctly) a court may set aside a contract award and award financial penalties. 





	5 mins

	29
	Award Decision  - Standstill Period – Reminder
For all public sector procurements covered by the full procedural requirements of the Public Procurement Regulations, a minimum ten (10) calendar days mandatory standstill period is required from notifying all unsuccessful tenderer (by e-mail, fax or post) and entering into a contractually binding agreement with the successful tenderer. The notice communicating the award decision need only be sent to those suppliers who actually submitted a tender.
There are strict requirements if information is requested in this period and no contracts can be placed until the standstill period is passed. For more information and how to handle a challenge see  https://www.gov.uk/government/collections/buying-for-schools

	3 mins

	30
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Publishing award of the contract promotes greater transparency. For opportunities and contracts advertised on Contracts Finder the notice of award should also follow. For EU-compliant tenders, you must publish a notice of the contract award in the OJEU within 30 days of signing the contract. 

	2 mins

	31
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Have reviewed the objectives set out at the beginning of the session?
	1 min

	32
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Which module next?


	1 min

	34
	Questions
· How the group will put into practice what they have heard?

	2 mins
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Whatls Procurement?

+ The process of acquiring goods, services and works
from providers to meet the needs your school;

+ The procurement process spans the whole life cycle of
the product or senvice, from the initial identification of a
need through to the end of the useful life and disposal
of the asset or the end of the service.
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Whatis a contract?

Acontract is an agreement giving rise to
obligations which are enforced or recognised
by the law; all parties to a contract have legally
binding obligations to fufil its conditions.
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Dictionary definition of a Contract

“awritten or spoken agreement, especially one concerning
employment, sales, or tenancy, that is intended to be
enforceable by law’

Oxford Dictionary
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Obligation

- An agreement, to become a contract, must give rise to a
legal obligation or duty;

- An obligation is a legal tie which imposes upon a specific
person o persons the necessity of doing or abstaining
from doing a specific act or acts.
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Essential ingredients of a contract

+ Intention to create legal relations;
« Contractual capacity;

+ Genuineness of consent;

* Legality;

« Consideration;

+ Offer and acceptance.
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Forms of contracts

- EXPRESS CONTRACT: If the terms and conditions of
contracts are expressly agreed upon (whether words
spoken or written) at the fime of formation of contract,
the contract is said to be Express Contract ’;

- IMPLIED CONTRACT: One which is inferred from the
acts or conduct of the parties or course of dealings
between them.
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Group Exercise

Take a few minutes in groups to answer the procurement
quiz
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Award Notices

« Transparency, Advertising and Contracts Finder;
+ European Commission (EC) Award Notice;

+ Light Touch Regime for health, education, social and
other services (certain categories of spend only).
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Review of Objectives

+ Procurement and the procurement cycle
+ Commercial risk - legal challenges
+ Essential ingredients of a contract
+ Forms of contract
- Breach
* Variation
« Termination
« Other public law
+ Procurement options
&8. Train the Trainer modules
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Train the Trainer Modules

1 Cost not price
2 Efficiency

3 Collaboration

4 Creating a specification
5 Finding suppliers

6 Tendering

7 Negotiation
8 Whatis a contract

9 Contract
Management

10Risk Management

11 Leasing

12 Public procurement
legislation incorporating
EU procurement.




