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Professional Conduct Panel decision and recommendations, and 
decision on behalf of the Secretary of State 

 

 

Teacher: Mr David James Kendall 
 

Teacher ref no: 
 

Teacher date of birth: 
 

NCTL Case ref no: 0010973/Kendall 
 

Date of Determination: 30 January 2015 
 

Former employer: Bedford Modern School 
 
 
 

 

A.    Introduction 
 

A professional conduct panel (“the panel”) of the National College for Teaching and 

Leadership (“the National College”) convened on 29 and 30 January 2015 at 53-55 Butts 

Road, Earlsdon Park, Coventry, CV1 3BH to consider the case of Mr David James 

Kendall. 

 
The panel members were Mr Tapan Debnath (Lay Panellist – in the Chair), Mrs Mary 

Speakman (Teacher Panellist), and Mr Martin Pilkington (Lay Panellist). 

The legal adviser to the panel was Patricia D’Souza of Eversheds LLP. 

The  presenting  officer  for  the  National  College  was  Ms  Lucy  Coulson  of  Browne 

Jacobson LLP. 

 
Mr David James Kendall was not present and was not represented. 

The hearing took place in public and was recorded. 
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B.    Allegations 
 
The panel considered the allegations set out in the Notice of Proceedings dated 14 

October 2014. 

 
It was alleged that Mr David James Kendall was guilty of unacceptable professional 

conduct, in that whilst employed as Head of Humanities at Bedford Modern School, 

between 2011 and 2013 you: 

 
1. Deliberately set revision and mock exam questions that were similar to and/or 

focused on topics which you knew would come up in the pupils’ future 

examinations, due to your advanced sight of AQA examination questions through 

your role as an AQA scrutineer. 

 
2.  Failed to declare your role as a scruitneer for AQA during the school’s initial 

investigation into your alleged misconduct; 

 
3.  And, in doing so at paragraph 2 you acted dishonestly in that you intentionally 

withheld this information to deliberately mislead the school’s investigation. 

 
These allegations are not admitted. 

 
 

C.    Preliminary applications 
 

Prior to the hearing, one of the panel members had raised a possible conflict of interest 

relating to his presence on the panel, which the panel dealt with as a preliminary issue. 

The National College wrote to Mr Kendall to find out if he had any objection to that panel 

member participating in the hearing, in light of this panel member’s previous employment 

with a trade union that had represented Mr Kendall.   In email correspondence of 26 

January 2014, Mr Kendall confirmed he had no objection to this panel member 

participating in the hearing. 

 
As Mr Kendall was not in attendance, the Presenting Officer made an application for the 

hearing to proceed in Mr Kendall’s absence. 

 
The  panel  is  satisfied  that  the  National  College  has  complied  with  the  service 

requirements of Regulation 19 a to c of the Teachers’ Disciplinary (England) Regulations 

2012 (the “Regulations”). The Panel is also satisfied that the Notice of Proceedings 

contains the details required by paragraph 4.12 of Teacher Misconduct – Disciplinary 

procedures for the teaching profession (“Procedures”). 

 
The  panel  has  determined  to  exercise  its  discretion  under  Paragraph  4.29  of  the 

Procedures to proceed with the hearing in the absence of Mr Kendall. 

 
The panel understands that its discretion to commence a hearing in the absence of Mr 

Kendall has to be exercised with the utmost care and caution, and that its discretion is a 
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severely constrained one. In making its decision, the Panel has noted that Mr Kendall 

may waive his right to participate in the hearing. 

 
The panel has taken account of the various factors drawn to its attention from the case of 

R v Jones [2003] 1 AC1. Mr Kendall has indicated in the Notice of the Proceedings form 

that he did not intend to appear or be represented at the hearing.  He has also confirmed 

in a written document to the National College that he wishes to not represent himself 

today which indicates he has waived his right to representation, and in light of email 

correspondence from Mr Kendall dated 26 January 2015 in which he requests 

confirmation of the outcome of today’s hearing, it is clear that he is aware of these 

proceedings. 

 
The Panel has had regard to the requirement that it be only in rare and exceptional 

circumstances that a decision should be taken in favour of the hearing taking place in the 

absence of the teacher. The panel therefore considers that Mr Kendall has voluntarily 

waived his right to be present at the hearing in the knowledge of when and where the 

hearing is taking place. There is no indication that an adjournment would result in Mr 

Kendall attending the hearing. 

 
The panel has taken into account the general rule that hearings should be held in public 

and that this is generally desirable to maintain public confidence in the administration of 

these proceedings and also to maintain confidence in the teaching profession. The panel 

further considered that Mr Kendall is not prejudiced if the hearing proceeds today, as he 

has provided a detailed written account which will be considered by the Panel at the 

appropriate stage of the proceedings. 

 
The  panel  has  had  regard  to  the  seriousness  of  this  case,  and  the  potential 

consequences for Mr Kendall.  However, the panel considers, in light of Mr Kendall’s 

waiver of his right to appear, that on balance, given that there are serious allegations to 

be considered and three witnesses on behalf of the National College have attended 

today, it would be in the public interest for this matter to proceed. 
 

 

D.    Summary of evidence 
 

 
Documents 

 

In advance of the hearing, the panel received a bundle of documents which included: 

Section 1: Chronology Pages 2 – 5 

Section 2:     Notice of Proceedings and Response                          Pages 6 – 12 

 
Section 3:     National College for Teaching and Leadership Witness Statements 

 
Pages 13 – 24 
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Section 4:     National College for Teaching and Leadership Documents 

 
Pages 25 – 391 

 
Section 5:     Teacher Documents                                                     Pages 392 - 409 

 
In addition, the panel agreed to accept under paragraph 4.19 of the Procedures the 

following: 

 
Missing pages from Mr Kendall’s written submission to the panel hearing his appeal 

against the findings of the school’s disciplinary investigation, which was numbered pages 

401A and 401B. 

 
The panel members confirmed that they had read all of the documents in advance of the 

hearing. 

 
In  addition,  in  the  course  of  the  hearing  the  panel  agreed  to  admit  an  additional 

document, which was numbered 300A, the signature page of a formal interview record 

that is already included in the bundle.  Mr Kendall had already agreed to the unsigned 

version being included in the agreed bundle. 
 

 
Witnesses 

 

The panel heard oral evidence from Witness A and Witness B, the head teacher and 

Deputy Head (Academic) of Bedford Modern School respectively.  In addition, Witness C, 

the Head of Performance Standards at the AQA also gave oral evidence.  All witnesses 

were called by the Presenting Officer.  There were no witnesses present on behalf of Mr 

Kendall. 
 

 

E.    Decision and reasons 
 
The panel announced its decision and reasons as follows: 

The panel has now carefully considered the case before it and has reached a decision. 

The panel confirms it has read all the documents provided in the bundle in advance of 

the hearing. 

 
Summary of Evidence 

 
Mr  Kendall  had  been  employed  by  Bedford  Modern  School  as  the  Head  of  the 

Humanities Faculty since September 2008 (prior to this he had been Head of Religious 

Studies). In 2012, it was noted that there was an unusual “spike” or marked improvement 

in the results of  a Religious Studies module, RSS04  that Mr Kendall taught during 

2011/2012 and 2012/2013. Following, an initial internal investigation by the school no 

allegation was upheld.  However, a referral was made to the AQA (examination board) to 
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investigate further Mr Kendall’s role as an AQA scrutineer and Assistant Principal 

Examiner.  Following an interview with the AQA, Mr Kendall resigned from his role as an 

AQA scruitneer in July 2013.     In light of further information from the AQA, the school 

undertook further investigations relating to additional allegations and Mr Kendall was 

dismissed for gross misconduct on 10 October 2013. 

 

Findings of Fact 
 

 

Our findings of fact are as follows: 

 
The  Panel  has  found the  following  particulars  of  the  allegations against  Mr  Kendal 

proven, for these reasons: 
 

 

1. Deliberately set revision and mock exam questions that were similar to and/or 
focused on topics which you knew would come up in the pupils’ future 
examinations, due to your advance sight of AQA examination questions through 

your role as AQA scrutineer. 
 
Who can be a Scrutineer? 

 
In his oral evidence, Witness C clarified for the panel what a scrutineer is and how the 

AQA appoint one. He indicated that the position is a senior examining position that is 

only offered by the AQA to those that are experienced in teaching and have some 

experience of acting as an examiner as well.  The position is usually held either by those 

currently practising in the teaching profession or retired teachers.  There is a formal 

application process which involves an interview with an AQA subject officer that seeks to 

probe the applicant’s expertise in the subject area they wish to scrutinise and their 

examining experience.  If the AQA decided a teacher should be appointed to the role, 

they would have to sign a contract with the AQA which incorporated detailed terms and 

conditions. Witness C indicated that this was a standard contract for all examiners, 

including scrutineers, he thought that these terms and conditions stipulated that the 

teacher had the approval of the head teacher or principal of the institution at which they 

taught to undertake this role. The reason for this approval is that examiner duties are 

additional to a teacher’s usual teaching duties, which may require them to be out of 

school on school days. However, a scrutineer would not normally need to be out of 

school to undertake his duties. Witness C indicated that he had not been involved in 

contracts for around 8 years and could not remember exact details of the contract. 

 
Witness C made clear in his oral evidence that it was incumbent on the applicant for the 

scruitneer role to make his or her head teacher or Principal aware of the role, what it 

entailed and had obtained their prior permission to be appointed to that role. 

 
When questioned by the Panel, Witness C confirmed that he could not recall whether 

checks were made as to whether Mr Kendall had supplied references in relation to his 

application to be appointed as a scrutineer. However, he commented that this may have 
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been because Mr Kendall had already provided references in relation to his previous 

appointment and at the time, ongoing appointment as an Assistant Principal Examiner. 

 
Witness C recollected that he had had sight of the terms of conditions signed by Mr 

Kendall which indicated inter alia that any copyright in the material produced by the 

scrutineer or examiner was assigned to AQA, the scrutineer/examiner must not use their 

association with the AQA for their own personal gain and must not talk to students and 

teachers about the work they were undertaking for the AQA without contacting AQA first. 

Witness C stressed that it is made very clear in these terms and conditions that any 

confidential  material  within  the  scrutineer/examiner’s  possession  must  remain 

confidential. 

 
As Mr Kendall had signed the terms and conditions which indicated that he had his head 

teacher’s approval to undertake the scrutineer role, the AQA did not contact the school 

directly to corroborate that the head teacher’s permission had indeed been granted. 

 
The panel did not have sight of the document setting out the duties and responsibilities 

and terms and conditions referred to in the AQA contract which Mr Kendall signed (which 

is included in the bundle). 

 
Role of scrutineer 

 
Witness C confirmed that the role of scrutineer is a vital one.  Examination questions for a 

specific paper are set by a panel of the AQA.  Once those questions have been debated 

and agreed upon, the proposed questions are sent, marked confidential, to a scrutineer. 

This is one of the final stages of the AQA process for finalising exam papers.  Witness C 

could not specifically recall how long before the examination took place that the paper 

was sent to a scrutineer.  However, he did confirm that it would be a number of months 

before. Witness B’s oral evidence was that Mr Kendall confirmed to him that he would 

have seen the paper approximately a year or 18 months before the exam took place. 

 
In his oral evidence, Witness C confirmed that a scrutineer was required to check, whilst 

working at home, the viability of an examination paper.  This involves the scrutineer 

assessing whether: the questions are in accordance with the specification for the relevant 

module; can reasonably be undertaken by candidates of the appropriate age; and contain 

no errors.   All exam questions that have been set for a particular paper will be checked 

by the same scruitneer and not just some of the questions.  Unless the scrutineer has 

any  suggestions  for  amendment,  when  the  paper  is  returned  to  the  AQA,  the  un- 

amended questions are the questions that appear in the relevant examination paper. 

 
It is stated in the record of AQA’s interview with Mr Kendall on 5 July 2013 that Mr 

Kendall indicated that senior examiners should be provided with additional training about 

their role as scrutineer/examiner.  Witness C confirmed both in his written statement and 

oral evidence that this was an unacceptable proposition as it was clear what Mr Kendall 
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could and could not do as a scrutineer from the terms and conditions (which were not 

included in the bundle before the panel). 

 
Witness C further stated that the AQA wanted experienced teachers to act as scrutineers 

but also to take care in how they prepared candidates for examination.  It was therefore 

incumbent on a scrutineer to review the questions in a paper in confidence and not use 

that paper as a guide in how they prepared candidates.  Therefore, Witness C indicated, 

that they would need to teach the full specification for a course and should not just focus 

on the questions they had seen in the paper.  Witness C confirmed that a scrutineer was 

not permitted to discuss the content of what they had seen with anyone other than an 

appropriate member of the AQA Board staff and another examiner as part of their duties 

to the AQA. 

 
Predicting questions 

 
Witness B confirmed in his oral evidence that Mr Kendall explained, in the second 

disciplinary interview on 26 June 2013, that he was sent an exam paper as an AQA 

scrutineer and had 72 hours to review the question and send it back to the AQA.  A note 

of Mr Kendall’s disciplinary interview with the school on 24 July 2014 states that Mr 

Kendall indicated that given the short turnaround time of 72 hours, even though he had 

seen the proposed examination questions he had no idea what would actually come up 

as he did not remember the questions.  Witness B confirmed in his oral evidence that this 

is what Mr Kendall stated to him in that same meeting. 

 
The Presenting Officer drew the panel’s attention to documents in the bundle which set 

out an analysis of questions that had been set in the January and June papers  for 

module RSS04, from 2010 to 2013 and the revision questions Mr Kendall set for this 

module in May 2013.  It was suggested by the Presenting Officer and Witness C that the 

wording of the question in the mock paper were near identical to those set out in the 

previous years’ actual examinations, and Mr Kendall would have had advance sight of 

the papers for those examinations.  Witness B confirmed in his oral evidence that he 

conducted his own analysis of the possible questions that may come up in the 

examination for RSS04, and he considered that it would generally only be possible to 

predict the exact questions that would come up if there was prior knowledge of the 

examination paper.  Witness B also drew the panel’s attention to a document he had 

prepared which set out an analysis of the examination results for the module taught by 

three  different  teachers  over  the  period  2010  to  2012.    This,  in Witness  B’s  view, 

displayed that Mr Kendall’s results had improved dramatically in 2012. However, Witness 

B noticed that the questions set for the previous 5 examinations of RSS04 were fairly 

standard, and at the time of the initial investigatory interview with Mr Kendall, Witness B 

was not aware that Mr Kendall had had advance sight of the examination paper and 

therefore, in his view, he had incorrectly concluded, at that stage, that Mr Kendall was 

simply good at “question spotting”. 
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Witness B went on to explain to the Panel  his analysis of the questions that were 

included in the June 2012 – 2013 papers.  He indicated that in particular, it was striking to 

him that the command word in a particular question “outline” had never been used before 

by the AQA and it was pertinent that Mr Kendall had used this same command word in 

the revision questions he set for his pupils.  However, upon further questioning by the 

Panel,  Witness  B  accepted  that  the  word  “outline”  had  been  used  in  previous 

examination papers and that this of itself was not conclusive that Mr Kendall had used his 

prior knowledge of the paper he had seen to set advantageous revision questions for his 

pupils. 

 
The Presenting Officer submitted that it is not in dispute that Mr Kendall set a variety of 

revision questions for the pupils he taught during 2011 to 2013.  However, she suggested 

the panel focus only on the 6 questions that came up in the mock examinations sat by Mr 

Kendall’s pupils. 

 
In his written submission for the appeal panel included in the bundle, Mr Kendall states 

that  he  set  many  questions  other  than  those  which  bear  similarities  to  the  actual 

questions which appeared on either of the previous 2012 and 2013 papers and that he 

did not emphasise any part over any other.  He claimed to have set each of these 

questions in previous years when not a scrutineer and that there were similarities evident 

in numerous questions set since the first sitting of the paper in 2009.   The panel 

considered, that Mr Kendall’s view was to some degree supported by Witness B’s oral 

evidence in that he had originally concluded following the completion of his investigation 

that Mr Kendall was simply good at “question spotting”. 

 
The panel also had regard to Witness A’s witness statement in which he stated that, 

following Witness B’s investigation, he had concluded that the similarity of revision or 

mock questions that Mr Kendall set for the relevant pupils to those that came up in the 

examination  was  due  to  a  subconscious  rather  than  a  deliberate  act.    Witness  A 

confirmed in his oral evidence that his decision was based on the findings of  the 

investigation undertaken by Witness B and the advice Witness A had received from his 

HR advisor.  That advice was that the school risked being legally challenged if he made a 

decision that contradicted the outcome of Witness B’s investigation.  The outcome of this 

investigation was, as set out in the recommendation of the investigation report dated 6 

August  2013,  that  Witness  B  was  inclined  to  believe  that  the  setting  of  the  exam 

questions was done subconsciously.  Witness A did not agree with Witness B’s analysis 

but he felt unable to go against the HR advice that he had received and therefore 

concluded that this initial allegation did not proceed. 

 
The record of his third interview with the school states that Mr Kendall indicated that 

every year he had given his students lots of questions.  He said that he did not do this 

with the questions that he had previously seen in mind.  When he returned the papers to 

the AQA, he forgot about them.  However, he stated that it was possible that he had 

accidentally  recalled  the  questions  from  memory.    In  his  oral  evidence,  Witness  C 
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considered Mr Kendall’s statement to be, in his words, “preposterous” as it would be 

impossible to recall in accurate detail every single question on a paper.  It was of course 

possible, and probable, that most scrutineers could remember the wording of the odd 

question but that it would be beyond a reasonable degree of probability and incredible for 

a scrutineer to remember all the questions. 
 
 
 
 

The AQA investigation 

 
In his oral evidence, Witness C confirmed that the AQA’s investigation of this matter was 

prompted by Witness B contacting him to enquire as to whether a member of the school’s 

staff would have had advance sight of an examination paper.   Such investigation 

comprised: Witness C liaising with the school; reviewing documentary evidence supplied 

by Witness B (which included the analysis of previous examination questions produced 

by Witness B and included in the bundle); and conducting an interview with Mr Kendall. 

A note of that meeting is included in the bundle before the panel. 

 
Witness C confirmed that he had with him in the interview the analysis of previous 

examination questions included in the bundle and the terms and conditions which Mr 

Kendall had signed up to.  Following that interview, Witness C confirmed that the AQA 

considered it had sufficient information to conclude that inappropriate conduct had taken 

place and it would not want to continue its contractual relationship with Mr Kendall as 

either an Assistant Principal Examiner or scrutineer.  However, the panel noted that in his 

written submission for the appeal panel, Mr Kendall states that at no stage has he been 

advised by the AQA of any finding of malpractice against him.  When questioned further 

by the panel, Witness C made clear that the AQA had not taken steps to initiate its formal 

teacher malpractice procedures against Mr Kendall, and no AQA sanction against Mr 

Kendall relating to examination practice was required as Mr Kendall resigned from his 

position as AQA scrutineer.  However, upon being probed further on this, Witness C 

confirmed that in the interview that he conducted with Mr Kendall on 5 July 2013, Witness 

C put it to Mr Kendall that he had produced a revision or mock paper that closely 

resembled the formal examination.   He asked Mr Kendall what was the best way to 

ensure public confidence in the RSS04 examination.  Mr Kendall, in response, indicated 

that he would resign and Witness C asked him to put this in writing. It was clear from 

Witness C’s evidence and the letter from Witness C to Mr Kendall dated 17 July 2013 

(included in the bundle) that AQA did not inform him that the AQA had found examination 

malpractice.  The AQA had informed Witness A that such a finding had been made by 

the AQA, as confirmed in Witness A’s oral evidence, and this, in part, formed the basis 

for the school’s second investigation.  This finding of malpractice by the AQA was relied 

upon by the school when Witness A wrote to Mr Kendall to inform him that he had been 

dismissed for gross misconduct. 

 
In the written record of his third interview with the school, that when asked if he had 

deliberately  and  knowingly  used  information  gained  as  a  scrutineer  to  set  mock 
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questions, Mr Kendall indicated it was not deliberate.  This suggested to the panel that 

Mr Kendall was aware that his advance sight of the examination paper for module RSS04 

had affected the way in which he had prepared his pupils for examination. 

 
Despite the lack of a full, documented investigation by the AQA of Mr Kendall’s conduct 

and the different outcomes of Witness B’s investigation report and the subsequent 

investigation report prepared by the school, the panel preferred Witness C’s evidence. It 

was beyond all reasonable probability that a teacher could accurately predict the wording 

in near identical format of all questions that may come up in a particular module, unless 

they had deliberately sought to use the knowledge they had gained from advance sight of 

the examination paper. 

 
Teachers will take steps to attempt to estimate which topics may be examined.   The 

panel did take note that Witness C indicated that he could understand that, in certain 

subjects where topic areas are very narrow and prescriptive, pupils may rely on certain 

topics only and in some way be able to predict topics that come up.  However, the panel 

considered that it would be extremely unlikely for a teacher to be able to accurately 

predict the precise wording of the questions.  The similarity between the wording of the 

questions in the 2013 examination paper and Mr Kendall’s mock papers was striking. 

The wording was the same, subject to minor tweaks. 

 
The panel took note of Mr Kendall’s suggestion, in the course of the AQA investigation, 

that he had not received sufficient training as a scrutineer, and he had set other revision 

questions for his pupils.  However, the panel were of the view that it should have indeed 

been clear to an experienced teacher such as Mr Kendall (who had been in the teaching 

profession for 35 years) that he should not allow the advance sight of the examination 

questions for module RSS04 to affect the way in which he prepared his pupils for 

examination. 

 
Therefore, on the balance of probabilities the panel found this allegation proven. 

 
 

2. Failed to declare your role as a scruitneer for AQA during the school’s initial 
investigation into your alleged misconduct; 

 
Witness B confirmed in his oral evidence that Mr Kendall was sent a letter that invited Mr 

Kendall to attend an initial interview which took place on 21 June 2013.  Witness B could 

not recall if the allegation relating to the particular module in question, RSS04, was set 

out in that letter.   In that initial interview,  Witness B  asked Mr Kendall a series of 

questions which he had prepared in advance.  In particular, Witness B expressly asked 

Mr Kendall whether Mr Kendall had had any “input” into the question setting and Mr 

Kendall had replied that he had not.  According to the note of this meeting, he said “only 

standardisation”. It was Witness B’s view that even though Mr Kendall had correctly 

answered the question he was asked, Mr Kendall was aware of the initial allegation 

against him from the letter sent to Mr Kendall.  The panel did not have sight of this letter. 

Witness B could not recall the specific wording of the allegation set out in this letter. 
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However, it was Witness B’s view that Mr Kendall should have disclosed, in this first 

investigation  meeting,  that  he  was  a  scrutineer  for  the  AQA  and  that  this  role 

necessitated him having advance sight of an examination paper. 

 
The minutes of this first meeting on 21 June 2013 are included in the bundle.  The final 

paragraph in this minute states that Witness B summarised the points he had discussed 

with Mr Kendall during this meeting.  This summary included a statement by Witness B 

that Mr Kendall had said that he “did not have questions in advance” and “that he had 

covered  a  broad  range  of  questions  in  setting  the  mocks”.    However,  Witness  B 

confirmed in his oral evidence, that this statement is not an accurate reflection of what Mr 

Kendall had said. Therefore the panel placed no weight on this statement. 

 
The letter to Mr Kendall from the School dated 10 October 2013, states that during the 

first investigation meeting Mr Kendall, when asked about his role for the AQA, only 

discussed the Assistant Principal Examiner role.   He failed to mention his role as 

scrutineer. 

 
Both Witness A and Witness B stated in oral evidence that neither had heard the term 

“scrutineer” prior to this matter coming to light, and Witness C confirmed that even though 

the role of itself was not new, the title of scrutineer was. 

 
In his written submission to the appeal panel (that considered the outcome of his 

disciplinary hearings), Mr Kendall confirms that he accepts with hindsight that he should 

have informed the school that he held the position of scruitneer with the AQA at that time. 

 
The panel noted that when asked directly by Witness B in July 2013 whether he was 

indeed a scruitneer for the AQA, Mr Kendall did admit this. Therefore, taking all the 

evidence into account, the panel considered, on the balance of probabilities, that this 

allegation was proven.   Mr Kendall did not mention his scrutineer role in the first 

investigation meeting of 21 June 2013. 

 
The Panel has found the following particulars of the allegation against you not proven, for 

these reasons: 
 

 

3. And in doing so, at paragraph 2 you acted dishonestly in that you intentionally 

withheld this information to deliberately mislead the school’s investigation. 
 

The second investigation report prepared by the school dated 27 September 2013 states 

that in a meeting with the school on 19 August 2013 that Mr Kendall indicated that 

looking  back  he  would  have  done  things  differently  and  that  “it”  was  “not  done 

deliberately” and he could see that not saying something about his scrutineer role would 

appear dishonest.  Also the panel noted that from the record of his interview with AQA 

that he had not intentionally deceived the school during his initial interview, as he was not 

aware that he was the only scrutineer that had seen that paper. In his written submission 

to  the  appeal  panel  (included  in  the  bundle)  Mr  Kendall  refutes  entirely  that  he 
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deliberately withheld information or that he was dishonest.  He explains his conduct as 

amounting to an oversight under extremely stressful conditions which were exacerbated 

by health concerns. 

 
The panel noted further that the investigation report dated 27 September 2013 states that 

Mr Kendall took no steps between his first and second investigation meeting, that were 5 

days apart, to correct the position regarding both of his roles at the AQA.  It is also stated 

that Mr Kendall admitted to being dishonest in withholding information that he was a 

scrutineer, which is disputed by Mr Kendall.  He indicates in his written submission to the 

appeal panel that he had considered notifying the school of his role as scrutineer after 

the first investigation meeting but as he knew that the school would contact the AQA, he 

knew the school would be notified of his role in any event. The Panel also noted from the 

record of his interview with the AQA that Mr Kendall indicated to Witness B that he had 

seen the questions in advance but that they might have changed without his knowledge – 

he did not intentionally deceive Witness B and had given students a lot of questions 

which did not appear on the actual paper. 

 
In the record of a subsequent interview with the school, when asked why he had not told 

Witness B about his role as a scrutineer at the first investigatory meeting, Mr Kendall 

indicated that he had never been through anything like this before and he had panicked 

and in retrospect he was wrong to not have informed Witness B of this. 

 
However, the panel was mindful that dishonesty is a serious allegation and it should 

consider carefully whether Mr Kendall’s actions in failing to inform the school of his role 

as an AQA scrutineer were dishonest, taking into account the tests set out in the R v 

Ghosh case (namely the objective and subjective test). 

 
The panel was also mindful that the recent case of Inyat v GMC [2014] EWHC 3751 

(Admin) suggests that the more serious the allegation the stronger the evidence should 

be before a panel concludes that the allegation has been proved. 

 
The panel considered, in accordance with the first stage of the R v Ghosh test that 

according to the ordinary standards of reasonable and honest people or the ordinary 

standards of reasonable and honest teachers, there was insufficient evidence for the 

panel to conclude that this objective test was met.  The panel was not convinced by the 

oral evidence it had heard and the Presenting Officer’s submission that Mr Kendall had 

intentionally  withheld  information  in  order  to  mislead  the  school’s  investigation.  Mr 

Kendall admits in the documents that he had not mentioned his role of scrutineer in the 

first investigation meeting.  However, he did admit this when directly questioned on this 

by Witness B a few days later.  Although the panel considered that Mr Kendall should 

have disclosed his role as scrutineer at the first interview with Witness B, it found that 

there was insufficient evidence that Mr Kendall acted dishonestly with the intention of 

misleading the school’s investigation. This is due to a lack of clarity as to what Mr Kendall 

understood the purpose of the first interview to be, given that the school’s letter inviting 

Mr Kendall to this meeting was not before the panel and Witness B could not recall what 
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this letter said.  Also the question about the “input” that Mr Kendall had had in the 

examination questions was ambiguous and Witness B himself confirmed that Mr Kendall 

had accurately responded to the literal interpretation of that question. 

 
Therefore, on the balance of probabilities, the Panel found this allegation not proven. 

 

Findings as to unacceptable professional conduct 
 

 

In considering the allegations that the panel has found proven, the panel has had regard 

to the definitions in the Teacher Misconduct – Prohibition of Teachers Advice, which the 

panel refer to as the ‘guidance’. 

 
In considering the first allegation that the panel found proven, it is satisfied that the 

conduct of Mr Kendall fell significantly short of the standards expected of the profession. 

It is a matter of common sense that a teacher should not set revision questions that could 

give an unfair advantage to a cohort of pupils that they teach. 

 
The panel considered it ought to have been apparent to Mr Kendall that as he was the 

only teacher in his school for the RSS04 module, he should have taken steps to ensure 

that he was not deliberately setting revision and mock examination questions which were 

very similar to “live” questions he had seen in his role as an AQA scrutineer. Mr Kendall’s 

actions undermined the integrity of the examination system and the faith that pupils, 

parents and the wider public should be able to have in the system. 

 
Some students were disadvantaged by Mr Kendall’s conduct in that their overall results 

were lowered due to the AQA considering that the marks achieved in the relevant module 

were unsafe. This affected the ongoing education of Mr Kendall’s pupils and has caused 

ongoing problems for the school and AQA. 

 
The panel is satisfied that the conduct of Mr Kendall in relation to the facts found proven, 

is a breach of the core expectation placed on teachers in Part Two of the Teachers’ 

Standards   which   relate   to   Personal   and   Professional   Conduct   “to   demonstrate 

consistently high standards of personal and professional conduct”.  Mr Kendall is also in 

breach of the following standard: 

 

 “Teachers must have proper and professional regard for the ethos, policies and 

practices of the school in which they teach....”; 
 

Accordingly, the panel is satisfied that Mr Kendall is guilty of unacceptable professional 

conduct as a result of its findings relating to the first allegation. 

 
The panel considered that in failing to declare his role as an AQA scrutineer in the first 

interview, Mr Kendall’s conduct fell short of the standard of behaviour expected of a 

teacher but not so significantly short as to amount to a finding of unacceptable 

professional conduct. 
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Panel’s recommendation to the Secretary of State 
 
Given  the  panel’s  findings  in  respect  of  unacceptable  professional  conduct,  it  is 

necessary for the panel to go on to consider whether it would be appropriate to 

recommend the imposition of a prohibition order by the Secretary of State. 

 
In considering whether to recommend to the Secretary of State that a prohibition order 

should be made, the panel has to consider whether it is an appropriate and proportionate 

measure, and whether it is in the public interest to do so.  Prohibition orders should not 

be given in order to be punitive, or to show that blame has been apportioned, although 

they are likely to have punitive effect. 

 
The panel has considered the particular public interest considerations set out in the 

Teacher Misconduct – The Prohibition of Teachers’ advice and, having done so, has 

found  the  maintenance  of  public  confidence  in  the  profession  and  declaring  and 

upholding proper standards of conduct to be relevant. 

 
The panel’s findings were that Mr Kendall deliberately set mock examination questions 

that were similar to the questions he had seen as a result of his advanced sight of the 

relevant AQA papers and this amounted to unacceptable professional conduct.  In light of 

the panel’s findings against Mr Kendall, the panel considered that public confidence in 

the profession could be weakened.  The panel recognises the impact of Mr Kendall’s 

conduct on the pupils’ wellbeing and education.  It also recognises the impact on their 

parents and the school. 

 
The panel also considered that a public interest consideration in declaring proper 

standards of conduct in the profession was also present.  The conduct found against Mr 

Kendall could be outside that which could reasonably be tolerated of a teacher in his 

position and an AQA examiner and scrutineer. 

 
Notwithstanding  the  public  interest  considerations   that  were  present,   the   panel 

considered carefully whether or not it would be proportionate to impose a prohibition 

order taking into account the effect that this would have on Mr Kendall. 

 
Mr Kendall’s conduct has had very serious consequences for him.   He has been 

dismissed by his school for gross misconduct.  AQA has terminated its relationship with 

him and he is no longer permitted to act in any examining capacity for them. Witness C 

also confirmed in his oral evidence that other examination boards have been informed of 

the AQA allegations against him. This panel has also made a finding against Mr Kendall 

of unacceptable professional conduct. It appears to the panel that Mr Kendall has been 
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punished for his conduct and the panel considered carefully whether it was appropriate or 

proportionate for it to seek to impose a prohibition order. 

 
In carrying out the balancing exercise the panel has considered the public interest 

considerations both in favour of and against prohibition as well as the interests of Mr 

Kendall. The panel considered that a prohibition order was not required to maintain public 

confidence  in  the  profession  or  uphold  proper  standards  of  conduct,  in  light  of  Mr 

Kendall’s dismissal for gross misconduct and his resignation and removal from AQA 

examining roles. 

 
The panel took further account of the guidance, which suggests that a prohibition order 

may be appropriate if certain behaviours of a teacher have been proven.  In the list of 

such behaviours, those that are relevant in this case are: 

 

 serious departure from the personal and professional conduct elements of the 

teachers’ standards 
 

 misconduct  seriously affecting  the  education  and/or  well  being  of  pupils,  and 

particularly where there is a continuing risk 
 

Even though there were behaviours that would point to a prohibition order being 

appropriate, the panel went on to consider whether or not there were sufficient mitigating 

factors to militate against a prohibition order being an appropriate and proportionate 

measure to impose, particularly taking into account the nature and severity of the 

behaviour in this case.  The panel’s findings were that Mr Kendall had deliberately set 

revision and mock questions which were similar to and/or focussed on topics which he 

knew would come up.   In the panel’s view this amounted to a departure from the 

Teachers’ Standards “having proper and professional regard for the ethos, policies and 

practices of the school in which they teach”. The panel noted that Mr Kendall also set a 

wider range of mock examination questions, not all of which featured in the public 

examination.  In addition, the panel considered that due to his dismissal from both his 

teaching and examining roles, Mr Kendall does not represent a continuing risk to the 

education or well-being of pupils. 

 
Mr  Kendall  indicates  in  his  written  submissions  that  his  interviews  with  the  school 

occurred at a particularly stressful time when he was coping with health concerns. The 

panel also noted that Mr Kendall has taught for 35 years and that over 28 of those years 

were at the Bedford Modern School. Mr Kendall indicates that he had  unblemished 

service and the panel accepted this.  Both Witness B and Witness A confirmed in their 

oral evidence that they had a professional relationship with Mr Kendall and had no 

reason to doubt his honesty and integrity. 

 
Even though Mr Kendall did not accept that he had deliberately sought to set revision 

questions based on his advance sight of the relevant examination papers, the panel 

considers that Mr Kendall demonstrated some insight into the situation. He has 

acknowledged the impact of his conduct on the pupils he taught, and expressed regret 
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for those consequences.  He also resigned from his AQA scrutineer position at the 

meeting with AQA. 

 
Given the mitigating factors that were present in this case as outlined above, and the fact 

that he has already been dismissed and prevented from undertaking any further 

examining role for the AQA, the panel has determined that a recommendation for a 

prohibition order will not be appropriate in this case.   The panel also considered a 

prohibition order was not proportionate in these circumstances for the reasons given 

above and in particular, the sanctions that had already been applied to him by the school 

and AQA, and also by the panel’s finding of unacceptable professional conduct which 

has been announced in public. 

 

Decision and reasons on behalf of the Secretary of State 
 

 

I have given careful consideration to the findings and recommendations of the panel in 

this case. 

 
The panel have found allegations proven in respect of Mr Kendall setting revision and 

mock examination questions that he knew would come up in future examinations due to 

his advance sight of questions as a result of his role as AQA scrutineer and failing to 

declare his role as an AQA scrutineer during the school’s initial investigations. 

 
In finding these allegations proven, the panel have found that the facts relating to the 

setting of revision tests and mock examinations amount to unacceptable professional 

conduct. 

 
In considering whether to recommend a prohibition order the panel have considered both 

the public and teacher interests. They have found that the maintenance of public 

confidence in the profession and the declaring and upholding of proper standards of 

conduct are both relevant in this case. 

 
Mr Kendall’s behaviour has already had serious consequences. He has been dismissed 

from his school and AQA has terminated its relationship with him. The panel have 

concluded that Mr Kendall does not represent a continuing risk to the education or well- 

being of pupils. They have accepted that prior to these events Mr Kendall had 35 years of 

unblemished service to the profession. He has demonstrated some insight into the 

situation, acknowledging the impact on the pupils he taught and expressing regret for 

those consequences. 

 
The panel have determined that a finding of unacceptable professional conduct is 

of  itself  sufficient  in  this  case  and  that  a  prohibition  order  would  not  be 

appropriate. I agree with that recommendation. 
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NAME OF DECISION MAKER:  Paul Heathcote 

 
Date:  2 February 2015 

 

 

This decision is taken by the decision maker named above on behalf of the Secretary of 

State. 


