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Dear Maggie

As already noted in our previous correspondence, the TUC did not receive notification from the DWP of the Consultation on changes to the Investment Regulations following the Law Commission’s report ‘Fiduciary Duties of Investment Intermediaries’ (henceforth ‘the consultation’). The consultation was recently brought to our attention by another organisation and we have therefore had very little time to formulate a response. We will therefore make a few brief comments in this e-mail. Please consider this as the TUC’s response to the consultation.

We would like to highlight our concern that the TUC was not included in the organisations to whom the consultation was sent. The TUC submitted evidence to both the Kay Review and the Law Commission’s Review of Fiduciary Duty, from which this consultation stems. Given that amending the Investment Regulations was a significant part of the Law Commission’s recommendations in its final report, it would surely have been logical to have sent this current consultation to all those who responded to the Law Commission’s review. The TUC is also a regular respondent, on behalf of our 5.5 mission members, to DWP consultations on pensions matters, so it is surprising on this count also that we were not included in the current consultation as a matter of course. It raises the question as to whether, given the importance of the matters with which the Kay Review and the Law Commission’s work was concerned, the issues in this consultation have been subject to sufficient debate and scrutiny.

Question 1

The consultation does not set out a suggested wording for the proposed amendments to the Investment Regulations. This is unfortunate, because doing so would have made it easier to determine exactly what was being proposed. Our comments are based on the supposition that the wording in paragraph 10 provides the basis of the proposed amendment.

As we argued in our response to the Law Commission’s consultation, the main way in which asset owners and managers take ESG issues into account is through their policies and practice on voting and engagement with the companies whose shares they hold. It is important that the amendment to reflect the Law Commission’s conclusion that all financially material issues, including ESG factors, should be considered by trustees (while not being prescriptive about how this should be done), clearly applies not only to the issue of asset allocation and stock selection, but also to voting and engagement. Therefore it is important that the amendment to the Investment Regulations makes it clear that consideration of ESG issues applies not only to ‘investment decisions’ as referred to in paragraph 10, but also to voting and engagement. We are concerned that ‘investment decisions’ may be assumed to refer to decisions on asset allocation and not to decisions on voting and engagement with investee companies.

Our other comment on this question relates to the word ‘risk’. Paragraph 10 asks for views on ‘whether trustees should be required to state their policy on a) how they evaluate long-term risks, including from ESG and other factors which may be financially material to the performance over their investments’. ESG factors do not represent only risks, they can also represent opportunities, and it may encourage a reductive approach to ESG issues to link them solely to risk in this way. We would suggest that the final wording should either refer to ‘issues’, or, if it is deemed desirable to retain the reference to ‘risk’, then ‘and opportunities’ should be added, so it would read ‘how they evaluate long-term risks and opportunities...’.

Question 2

We are not convinced that the most appropriate way to encourage pension fund trustees to consider whether and how to engage with companies to promote their long-term success is to require them to comply with the Stewardship Code or explain why they have not done so. The Stewardship Code is aimed primarily at asset managers and its provisions fit better with the responsibilities and operations of fund managers than of pension funds, especially small pension funds. If pension funds are required to report on aspects of stewardship which have little relevance to them, it is likely to encourage them to report simply that such matters are delegated to their fund manager, rather than encouraging them to consider such matters themselves. For example, conflicts of interests in relation to stewardship are much more relevant to asset managers than to trustees of a small pension fund, so it hard to see what the latter could report on conflicts of interests, other than that they expected their fund manager to have regard to such matters.

The NAPF have developed the NAPF Principles for Stewardship Best Practice. In contrast to the Stewardship Code, these are aimed at pension funds and are a much better fit with the ways in which pension funds would implement a stewardship approach. We would suggest that trustees should be required to comply with the NAPF Principles for Stewardship Best Practice or explain why they have not done so, rather than the Stewardship Code.

Question 3

In brief and in very broad terms, the main steps that trustees would need to take to comply with the proposed amendments to the Investment Regulations would be to make time to discuss the issues surrounding stewardship in order to agree their approach, formulate a policy, put it in place and monitor its implementation going forwards. The main ‘cost’ would be time. However, there is also a significant potential long-term gain for pension funds, both individually and collectively, in ensuring that their investments are managed in a way that promotes the long-term success of their investee companies. We would suggest that a year would be a reasonable timeframe for compliance.

Please do not hesitate to contact me if you have any queries or would like any further information.

Best wishes,

Janet

Janet Williamson  Senior Policy Officer,  Economics and Social Affairs Department,  TUC
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