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Endorsement of ShareAction’s Response
I would begin by endorsing in full ShareAction’s comprehensive response to the consultation (in the preparation of which I participated). 
Although this response is in one sense supplemental to that of ShareAction, the views expressed here are my personal views and are not necessarily those of ShareAction. 
The Need for Statutory Clarification of the Law
In this short response, I should like to make some additional comments on a single topic only: the need for any changes to the Investment Regulations (‘IR’) to include clarification of the law.
ShareAction’s response has already set out the case for clarification on a permissive and empowering basis. It has also explained how such clarification has nothing in common with the concept of wholesale, rigid codification of fiduciary duties.  Furthermore, the response provides clear evidence that the Law Commission report and its guidance on the law, including on the manner in which scheme trustees may take into account non-financial factors, have generally failed to bring about a better understanding of the law on the part of market participants. 
In this response, therefore, I wish only to illustrate further why, although at first sight Questions 1 and 2 in the Consultation Paper may appear to be narrow in scope,[footnoteRef:1] they cannot be answered meaningfully without reference to the clarification of the relevant law. [1:  as did the recommendations in the Law Commission’s report (para 12.3 (2) & (3)), from which the consultation questions derive] 

 I shall take each question in turn:
‘Question 1 - How could regulation 2(3)(b) of the IR be amended so that it more clearly reflects the distinction between financial and non-financial factors?’
The key point to recognise here is that regulation 2(3)(b) – and, indeed, regulation 2 as a whole - does not say anything about the legal principles governing the trustees’ decisions regarding the contents of their SIP. It merely requires the trustees to state their policies. Regulation 2(3)(b) is therefore not the right place in which to try to clarify trustees’ legal duties, as envisaged in paragraphs 11 and 12 of the Consultation Paper. 
Certainly, one could replace the current reference in regulation 2(3)(b)(vi) to “social, environmental or ethical considerations” with wording relating to ESG factors and non-financial factors (as in the specimen draft regulations included in the ShareAction response) but such a change on its own would be largely pointless, and even counter-productive. This would essentially repeat the mistake made in 2000 when the “SEE” wording was first inserted into the then IR. The pre-existing uncertainties and misconceptions surrounding the relevant law were not addressed, with the result that the new wording, although then hailed as ground-breaking, had little effect in practice.
Consequently, it is imperative that the amendments which undoubtedly do need to be made to regulation 2(b) be accompanied by further provisions to those already contained in Regulation 4, which does relate to the trustees’ duties in relation to their investment functions. Indicative wording for such additional provisions is included the ShareAction response. As suggested there, it might be most convenient to put this new wording into a new regulation, as 4A.
‘Question 2 – Do you agree that amending the IR to require trustees to comply with the current requirements in the Stewardship Code or explain why they have not done so, is the most appropriate way to implement the Law Commission’s recommendation?
If not, what approach would be more appropriate to encourage trustees to consider their approach to stewardship?’
(N.B.  The original Law Commission recommendation was simply to review -‘whether trustees should be required to state their policy (if any) on stewardship’.)
The ShareAction response has already explained why merely imposing a comply-or-explain requirement by reference to the Stewardship Code would be inadequate (although this could form part of a wider requirement).  It has also explained the importance of ensuring that the suggested amendments to the IR in the proposed regulation 4A explicitly refer to (and define) stewardship as well as referring to the making of investments. 
Essentially, therefore, the same reasoning applies to Question 2 as to Question 1: unless the trustees are given guidance in the IR as to the nature of their legal duties in relation to stewardship, a requirement to state their policy on stewardship (whether in regulation 2(b) or elsewhere) is, on its own, likely to achieve little.
Conclusion
In summary, I submit that if the eventual amended regulations that follow this consultation do not contain statutory clarification of the kind suggested in ShareAction’s response, those regulations will fail to advance the Government’s agenda of promoting a culture of long-term and responsible investment and stewardship in the equity markets.

Charles Scanlan (former Head of Pensions, Simmons & Simmons)
23rd  April 2015 

  



  



                                         
