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The Department of Work & Pensions
Caxton House 

Tothill Street 

London, SW1H 9NA

By email to REINVIGORATING.PENSIONS@DWP.GSI.GOV.UK   13 April 2015

To whom it may concern,

We are members of the Universities Superannuation Scheme (USS), a trust based scheme and the UK’s largest pension fund by value.  We are writing in relation to your consultation on the Law Commission’s report ‘Fiduciary Duties of Investment Intermediaries’.

We have been engaging with USS’s trustees about how our money is being invested. This  engagement has included a petition signed by over 3000 of our fellow members. We have encountered a number of barriers which we believe need to be addressed. 

Despite the Law Commission’s clarification that trustees should take account of financial factors, (including any relevant environmental, social or governance issues) and may take account of non-financial factors (including members’ ethical and “quality of life” concerns), there appears to be continuing confusion amongst trustees about what this means in practice. 

We understand that you are looking at how the regulations governing trustees’ legal duties could be amended to better reflect the Law Commission’s recommendations. Based on our experience in this area, we recommend the following:

1.    Trustees should be required to publish a meaningful policy on how they will take account of environmental, social and governance concerns which have a financial impact on investment and members’ ethical / “quality of life” concerns.  This policy should cover trustees’ investment decisions and the way they engage with or “steward” companies in which they have invested.

A meaningful policy is one which sets out: sufficient detail for members to understand how trustees will address these factors in practice; examples of the types of concerns they have decided to address and why; how they ensure their agents follow their policy if they delegate responsibilities such as stewardship of companies; and details of how trustees will seek to understand members’ concerns in practice, e.g. undertaking surveys.  Trustees should be required to report to members annually on how they are implementing the policy.

2.    The legal regulations should include a provision which clearly sets out the types of factors – financial and non-financial – which trustees can take into account.  This would reassure trustees that they are allowed to take such factors into account and would provide members with a reference point for their discussions with trustees.  We do not think that this would undermine the flexibility of the law if drafted in such a way as to preserve trustees’ discretion.

We care about how our money is invested and we will continue to engage with our scheme, despite the barriers we have encountered. Although we hope our work will encourage members of other schemes, the level of effort we have put in so far will be beyond the resources of many.  Unless trustees and members have clarity as to the extent of trustees’ legal duties, we believe that confusion will persist and trustees will continue to look only to the short-term in their decisions.

Yours faithfully,

Members of USS “Member Steering Team” representing over 3000 USS Members
Dr Tim Colbourn, University College London, University of London

Professor Tim Valentine, Goldsmiths, University of London 

Dr Christian Unger, University of Sheffield 

Professor Paul Kinnersley, Cardiff University 

Ellie Harrison, University of Dundee 

Dr Tony Cox, Emeritus Fellow, New College, University of Oxford

Dr Sue Blackwell, formerly University of Birmingham 
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