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Call for Evidence: Review of the enforcement provisions of the Consumer Protection from Unfair Trading Regulations 2008 in respect of copycat packaging - response form
A copy of the consultation on Call for Evidence: Review of the enforcement provisions of the Consumer Protection from Unfair Trading Regulations 2008 in respect of copycat packaging can be found at:

https://www.gov.uk/government/consultations/consumer-protection-copycat-packaging-call-for-evidence 
You can complete your responses online through:
https://www.connect.bis.gov.uk/consultations/cprs.copycats
You can email or post this completed response form to: 

Postal Address:


Ana de Miguel 

Consumer and Competition Policy 

Department for Business, Innovation and Skills 

1 Victoria Street 

LONDON SW1H 0ET

Tel: ++44 (0) 7768273619
Email: CPRs.copycat@bis.gsi.gov.uk
The Department may, in accordance with the Code of Practice on Access to Government Information, make available, on public request, individual responses.

The closing date for this consultation is:  19 May 2014

Confidentiality & Data Protection 
Please read this question carefully before you start responding to this call for evidence. The information you provide in response to this call for evidence, including personal information, may be subject to publication or release to other parties. If you do not want your response published or released then make sure you tick the appropriate box. 
X FORMCHECKBOX 
  Yes, I would like you to publish or release my response
 FORMCHECKBOX 
   No, I don’t want you to publish or release my response
Your details
Name: Baker & McKenzie LLP
Organisation (if applicable): 

Address: 100 New Bridge Street, EC4V 6JA
Telephone: 


Email:  

Please tick the box below that best describes you as a respondent to this call for evidence
 FORMCHECKBOX 

Business representative organisation
 FORMCHECKBOX 
       Independent Training Provider


 FORMCHECKBOX 

College

 FORMCHECKBOX 
       Awarding Organisation

 FORMCHECKBOX 
       School

 FORMCHECKBOX 

Charity or social enterprise

 FORMCHECKBOX 

Individual

X FORMCHECKBOX 

Legal representative

 FORMCHECKBOX 

Local government
 FORMCHECKBOX 

Large business (over 250 staff)

 FORMCHECKBOX 

Medium business (50 to 250 staff)


 FORMCHECKBOX 

Small business (10 to 49 staff)

 FORMCHECKBOX 

Micro business (up to 9 staff)


 FORMCHECKBOX 
       Professional body
 FORMCHECKBOX 

Trade union or staff association
 FORMCHECKBOX 

Other (please describe)      
Issues – your comments

1. As anticipated in the terms of reference, we consider the following to be the main issues raised by this review.  Anyone responding should feel free to raise other points, however, if they think they are relevant.   In responding it would be particularly helpful if you could supply any underpinning evidence, examples, case studies

	Issue 1: The nature and scale of any problems associated with the current enforcement arrangements.
To summarise upfront, our response will focus on the following issues:
1. The current enforcement arrangements are fundamentally flawed in that in practice they are driven by available resources, and not by the desirability to take action in respect of copycat packaging cases to protect consumer interests and the legitimate investment and goodwill of the brand owner, whose protection from unfair commercial practices is also addressed by the UCPD. As expressly identified by this consultation (at paragraph 11), current public sector enforcers with limited resources do not prioritise enforcement action in respect of copycat packaging, due to a mistaken belief that it does not cause considerable consumer detriment or other adverse effects on the market, and instead allocate resources to other practices, e.g. counterfeiting, which are considered more detrimental to consumers.
2. Although there are indeed other practices such as counterfeiting which are detrimental to consumer interests, that does not mean that copycat packaging is not detrimental to consumer interests and ultimately to competition in the marketplace. There is an appreciable "lookalike effect” on consumers: a significant proportion of consumers make mistaken purchases as a result of copycat packaging, and a significant number of these consumers report a disadvantage as a result. This is clearly supported by the finding of the IPO in its 2013 study "The Impact of Lookalikes: Similar packaging and fast-moving consumer goods".
3. It is well recognised that under English law, it can be difficult for IP rightsholders to successfully take action against copycat packaging based on individual IP rights. By its nature, copycat packaging produces an overall impression similar to the branded product but without copying individual elements protected by trade marks, designs or copyright. Although passing off provides a potential cause of action, the elements of goodwill / misrepresentation can be difficult to establish. 

4.  The further protection afforded by the CPRs fills this lacuna in respect of copycat packaging which, whilst not infringing particular IP rights, is nonetheless designed to mislead consumers and as such materially distorts economic behaviour.

5. However, owing to the lack of enforcement by the current "general enforcers" it is widely acknowledged that the provisions of the CPRs are not enforced in relation to copycat packaging. As a result, the CPRs, in relation to copycat products, are a "tiger without teeth". Any deterrent effect is therefore undermined, and access to justice is being denied both to consumers who suffer detriment from such products and to private IP rightsholders. Ultimately, no action is being taken to counter the "lookalike effect" created by the practice of copycat packaging.
6. This "lookalike effect" and its impact on consumer behaviour leads to loss of revenue for manufacturer brand owners, which in turn lead to a reduction in funding in research and development, driving down innovation and thereby limiting consumer choice.

7.  A civil injunctive power would not "open the floodgates" to a raft of litigation: currently manufacturer brand owners do not resort to litigation in all instances of infringement of IP rights, as in most cases a settlement is sought first, especially in cases involving manufacturer brand owners and major retailers who have complex relationships as both supplier / customer and competitors. Therefore, it is likely that the civil injunctive power would equally be exercised with caution and only where it is necessary and /or the most suitable avenue. This is supported by the fact that the introduction of effectively the same power in Ireland has not led to more significantly more litigation.



2. Some brand owners have suggested that there is an enforcement gap in that the current enforcers have not devoted sufficient resources to tackling copycat packaging (where the brand owners say, it infringes the prohibition in the CPRs and the average consumer takes, or is likely to take, a different decision as a result). Our understanding is that, notwithstanding the fact that there is an absence of consumer complaints, the enforcers have considered carefully the evidence presented by businesses. The enforcers do not consider that it establishes that copycat packaging causes significant consumer detriment or other adverse effects on the market. They do not therefore give priority to enforcement action over and above other more clearly detrimental practices.
3. We would be interested in any views and supporting evidence as to whether there is an enforcement gap and, if so, the extent of it.     
	Issue 2: What is the extent of any consumer detriment arising from copycat packaging?
We consider that the available evidence on the effect of copycat packaging does not support the view that copycat packaging does not cause significant consumer detriment of other adverse effects on the market.

Copycat packaging clearly leads to significant consumer detriment. This is supported by the findings of the Intellectual Property Office's 2013 study:" The Impact of Lookalikes: Similar packaging and fast-moving consumer goods." (hereafter referred to as the "IPO study").
Existing studies and the consumer surveys carried out for the study demonstrate a high level of consumers making mistaken purchases, and suffering detriment as a result.

 Consumer surveys 2011-2012

The consumer research carried out between October 2011 - March 2012 revealed the following statistics (Chapter 7 IPO study):

1. A substantial proportion of consumers report having purchased a lookalike product mistakenly (by accident):

· 20-25% reported doing so at least a few times

· around 60% reported doing so at least once

2. In this context, between 5-40% of respondents who made an accidental purchase reported having some level of disadvantage as a result:

· 5-15% of all respondents who reported making an accidental purchase of a lookalike product rated the purchase as having the highest level of disadvantage (“very much”); 

· 30-40% rated the purchases as having been of the next level of disadvantage ("somewhat")
3. These figures represent high numbers of households reporting accidental purchase of lookalikes to disadvantage them "very much" (in the UK for example, 1.68 million households) or "somewhat" (in the UK for example, 9.92 million households)
Previous surveys / studies

The IPO reached the following conclusions from its review of previous existing studies into the effects of lookalike (copycat) products (chapter 5 IPO study).
Mistakes 
· High levels of consumers making mistaken purchases; 

· Reasons for these mistakes include packaging such as cues of colour, shape, size; 

· Shelf position is also reported as a factor. 

Consumer perception 
· when packaging is similar there is an increased perception of common origin; 

· in some product categories (but not all) it appears that similarly perceived quality increases when the packaging becomes similar. 

Interviews - Chapter 6 IPO study

According to the interviews conducted in the course of the IPO survey, the launch of a lookalike product led to an appreciable effect on sales: "One interviewee [LFMCGM]  described how the launch of a lookalike product led to a 15% drop in sales across the whole market (and greater drop within the particular retailer). They generally expected a 10% long-term drop in market share, whereas a long term 5% drop was usual when a distinctive competitor enters the market"
In conclusion, copycat packaging has an undeniable effect on consumers who as a direct result make mistaken purchases and suffer detriment. There is also an attendant loss of sales, with copycat packaging leading to a drop in sales across the entire market for a product. 
This has wider ramifications for innovation and competition in the marketplace and for the economy as a whole. As identified in the IPO Study and supported by the evidence, large brand owners who manufacture their own goods spend more on research and development and therefore innovate more than non manufacturing brand rivals. Innovation supports healthy competition and consumer choice and leads to growth in consumer markets.
As the IPO study (chapter 3) reports  "some manufacturer brand owners reported … that the loss of sales to own brand meant they felt obliged to cut their spending on advertising of, and research into, new products". This has a chilling effect on innovation, which is ultimately to the detriment of the consumer. As the IPO study suggests "although in the short term consumers may gain from lower prices, they lose out in the long term because of lower product investment" (page 25-27 IPO study). Ultimately, the IPO study reached the finding that "There is a significant risk of a loss of innovation investment by manufacturer brand owners. Although there is some limited evidence to suggest that lookalikes spur manufacturer brand owners to innovate in order to maintain the price differential, such an effect might disappear in markets where market share (more precisely, sales) have declined so much that the cost of research cannot be recovered."

	


4. Closely linked to the previous issue is that of consumer detriment, given the reliance the enforcers have placed upon it.  We should be interested in views and evidence as to the extent to which consumers are suffering from copycat packaging. Last year the Intellectual Property Office (IPO) commissioned some independent research The Impact of Lookalikes: similar packaging and fast moving consumer goods from the Intellectual Property Institute. The report is available here http://www.ipo.gov.uk/ipresearch-looklikes-310513.pdf. 

5. The IPO and the British Brands Group (BBG) have discussed such report.  Their common understanding on its key finding is that there is a lookalike effect. In essence:

a) Consumers are more likely to make mistaken purchases if the packaging of products is similar and there is strong evidence that consumers in substantial numbers have made mistakes;
b) Consumers' perceptions of the similarity of the packaging of goods are correlated with an increased perception of common origin and to a material degree. There is also an increased perception of quality;

c) The lookalike effect increases consumers’ propensity to buy a product in similar packaging;

d) Better sales data might allow more reliable conclusions to be drawn on the impact of lookalikes on consumers and businesses, as current data has limitations;
e) There may be limits to the UK's ability to legislate beyond the provisions of the Unfair Commercial Practices Directive in areas within its scope; and
f) The evidence exploring whether German unfair competition law provides a more advantageous regime for tackling lookalikes is inconclusive.
6. We should be interested in views on the report, on the interpretation of it above, and any other evidence on the impact of copycat packaging.  

	Issue 3: The equivalent enforcement provisions existing in other Member States and how they have worked. 
As highlighted in the IPO Study, 22 Member States have provided for some form of private right of action under the national law implementing the UCPD, namely: Austria, Belgium, Czech Republic, Denmark, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Lithuania, Luxembourg, Malta, the Netherlands, Poland, Portugal, Romania, Slovak Republic, Slovenia, Spain and Sweden (IPO study, chapter 10.6).
The UK is therefore currently in the minority of States who have not implemented such a right of action.

Moreover, the UCPD explicitly states in Article 11 that competitors have a legitimate interest in combatting unfair commercial practices and may therefore take legal action. Therefore, at the time of enactment of the UCPD it was considered at EU level that it would be suitable for there to be a private right of action. 

The IPO Study further points to the civil injunctive power in Ireland, which is considered to be particularly relevant to the UK given the similarity in legal systems.
1. Ireland
Under the Consumer Protection Act 2007 (implementing the UCPD), any person is entitled to seek an injunction against acts which would be contrary to the Act. There have only been two cases brought under this Act in relation to lookalike (copycat) products since 1st May 2007, when the law came into force (IPO Study, chapter 10).
2. Germany
The Unfair Commercial Practices Directive (2005/29/EC) has been implemented into German law by the German Unfair Competition Act ("GUCA").

Section 4 no. 9 GUCA provides that it is unfair to offer goods or services that are replicas of goods or services of a competitor if it:

a) causes avoidable deception of the purchaser regarding their commercial origin;

b) unreasonably exploits or impairs the assessment of the replicated goods or services; or

c) dishonestly obtains the knowledge or documents needed for the replicas.

Furthermore, section 5 (2) GUCA provides:  "A commercial practice shall also be deemed to be misleading if in connection with the marketing of goods or services, including comparative advertising, it creates a risk of confusion with other goods or services or with the trade mark or other distinguishing mark of a competitor."

Finally, no 13 of the Annex to section 3 (3) GUCA provides that the following is deemed to be a misleading commercial practice: "promoting goods or services similar to the goods or services of a competitor, with the intention of deceiving the consumer regarding the commercial origin of the goods or services promoted.

We have obtained the following advice from our counterparts in Germany regarding the enforcement of these provisions in relation to copycat products:

A manufacturer of a genuine product will usually not file an action against the producer of the copycat right in the first instance, but will normally send a warning letter to the infringer to inform him of the infringement and to demand signature of a cease and desist declaration with penalty clause. If an infringer does not comply, the rightsholder will then initiate legal proceedings, in most cases seeking an injunction. 
Although not only competitors but also certain associations and qualified entities can take legal action against copycat products under the GUCA, in most cases the manufacturers themselves enforce their rights since they have an obvious interest in not tolerating copycat products making unfair use of their efforts.

The protection afforded by the provisions of the GUCA are seen as complementary to trademark and design protection. In this respect, the GUCA intends to strengthen the position of manufacturers in cases where, in addition to or also in absence of a trademark or design infringement, the circumstances of the sale of the lookalike can be regarded as unfair. 

The law enables right owners to take action against lookalike products that do not infringe their trademark but are - on basis of an overall view - confusingly similar to the genuine product. The fact that private bodies can enforce those rights makes the enforcement much more efficient since the rights owner has an obvious interest in pursuing legal infringements consequently while public enforcement bodies are only capable of pursuing major infringement due to their finite resources.
In terms of its impact on fair competition, since copycat packaging is only considered to infringe the original product where it(1) causes avoidable deception of the purchaser regarding their commercial origin, (2) unreasonably exploits or impairs the assessment of the replica goods or services or (3) dishonestly obtains the knowledge or documents needed for the replicas, the relevant provisions of the GUCA do not generally prevent competitors from copying a product but rather under certain circumstances that are deemed unfair and shall therefore not be comprised by the principle of freedom to copy.
3. France
The Unfair Commercial Practices Directive (Directive 2005/29/EC) was implemented by Law No. 2008-776 of August 4, 2008. The relevant provisions, which have been incorporated in the French Consumer Code, are the following:

-
Article L. 120-1 of the French Consumer Code (“Unfair trade practices are prohibited. An trade practice is unfair when it goes against the requirements/demands of professional diligence and alters, or is likely to alter in a substantial manner, the economic behaviour of the normally informed and reasonably attentive and advised consumer, with regards to a good or service”);

-
Article L. 121-1 of the French Consumer Code pursuant to which misleading marketing practices (“pratiques commerciales trompeuses”) are prohibited (“A trade practice is misleading if it is conducted in one of the following circumstances: 1° When it creates a confusion with another good or service, a trademark, a commercial name, or another distinctive sign of a competitor; 2° When it is based on false or misleading allegations, indications or presentations that pertain to one or more of the following elements (….))”. 

These provisions are in practice less frequently invoked by claimants than Article 1382 of the French Civil Code (which governs general tort liability, including unfair competition). This could be explained notably by the fact that (i) these provisions are still recent (and the conditions of the enforcement of  Article L. 120-1 of the French Consumer Code are still unclear) and (ii) Article L. 121-1 of the Consumer Code seems to require the existence an actual confusion between the products, whereas in unfair competition cases grounded on Article 1382 of the Civil Code only a likelihood of confusion is required.
The provisions of the French Consumer Code are mainly invoked in cases between competitors to sanction inappropriate or misleading claims (e.g. “made in France”, “100% natural”, “X cheaper than Y”), whereas unfair competition or passing off are usually used to prohibit/sanction wrongful imitation of a product or its packaging. 

Even if, Article L. 121-1 1° of the French Consumer Code covers a similar situation (“A trade practice is misleading if it is conducted in one of the following circumstances: 1° When it creates a confusion with another good or service, a trademark, a commercial name, or another distinctive sign of a competitor”), is it rarely invoked (may be because as indicated below it requires an actual confusion and not a risk of confusion).
4. Application of experience in other EU Member States to the UK
Under English law, it can be difficult to successfully take action against copycat packaging based on individual IP rights. By its nature, copycat packaging produces an overall impression similar to the branded product but without copying individual elements protected by trade marks, designs or copyright. Although passing off provides a potential cause of action, it is difficult to succeed on this basis in respect of new / recently launched products which may not have built up the requisite goodwill, and the need to show that a proportion of the public would be confused or deceived into thinking that the lookalike product originates from the brandowner (as opposed to the suggestion that the copycat product shares certain qualities with the branded product, owing to their similar packaging).
The further protection afforded by the CPRs therefore fills this lacuna in respect of copycat packaging which, whilst not infringing particular IP rights, is nonetheless designed to mislead consumers and as such materially distorts economic behaviour.

However, as established, these provisions are not currently being enforced and are therefore a "tiger without teeth".

It is fair to say that the experience of other countries which has introduced a similar civil injunctive power is that this has not led to a multitude of cases. However, such statistics alone do not reveal the full positive effect such a civil injunctive power would have on consumer protection, for the following reasons:

(a) Most EU Member States also provide for general unfair competition laws which provide a more favourable avenue for IP rightsholders to take enforcement action against copycat packaging which falls in the gaps in protection afforded by individual IP rights. In these countries, there is less need for IP rightsholders to have recourse to the particular provisions implementing the UCPD. Copycat packaging is therefore generally dealt with under unfair competition actions, thereby also protecting consumer interest.
(b). As we set out in this response, and as is echoed in other countries, rightsholders will as a matter of course not litigate as a matter of first course, instead looking to negotiated settlements. Currently, such negotiations take place against the backdrop of a complete lack of enforcement action against copycat packaging, which has a severe impact on bargaining power, strengthening the bargaining power of the copycat packager
Therefore, the prospect of stronger enforcement of the CPRs would act as a deterrent against copycat packaging and would facilitate fair settlements in disputes in this field, thereby protecting consumer interests and the legitimate interests of IP rightsholders, whist still allowing recourse to the courts in cases where this is necessary. The overall effect would still be a reduction in the practice of copycat packaging, protecting consumer interests and ultimately protecting R&D investment and fair competition in the marketplace.



7. Copycat packaging is potentially subject to different legislation across Europe. In the UK there is the law of intellectual property (trade marks, designs and copyright), malicious falsehood, groundless threats, and the tort of passing off.  Other EU Member States provide protection either through unfair competition law or through unfair commercial practice law.  Some of these countries have specific provisions on copycat packaging. As noted above, Article 11 of the UCPD contemplates that “competitors” might have an enforcement role and some countries do allow businesses to take civil (injunctive) action against other businesses.  

8. In 2011, Hogan Lovells carried out a study for the European Commission aimed at providing clarification on the legal framework and practices, in the 27 Member States of the EU, of protection against what it describes as “parasitic copying”.  A copy of the study is available at: http://ec.europa.eu/internal_market/iprenforcement/docs/parasitic/201201-study_en.pdf
9. We would be interested to learn more about how these systems work and what has been the response of consumers, businesses and retailers. It would be very useful to have specific examples of the litigation that has taken place in relation to copycat packaging and its outcome. 
10. We note that the Irish legislation implementing the UCPD (the Consumer Protection Act 2007) gives businesses a right to apply for a court order to prohibit copycat marketing, but the right is a broad one in that it applies to alleged infringements of all of the UCPD’s provisions and it extends not only to businesses.   Since the Irish legal system is in some ways similar to the UK’s, we would be particularly interested to hear how this system has worked and if there are any particular issues in respect of copycat packaging in Ireland.

	Issue 4: The costs and benefits of giving businesses the right to take civil (injunctive) enforcement action against copycat packaging, including any effects on competition and innovation.
The benefits of introducing a civil injunction enforcement action in respect of copycat packaging will be as follows:

1. Effective enforcement of the law and a deterrent effect against unfair copycat packaging practices. 
The lack of enforcement by the current designated enforcement bodies of the provisions of CPRs in relation to copycat packaging means that the minimum level of protection required by the Unfair Commercial Practices Directive ("UCPD") is not being implemented in practice. As the UCPD itself explicitly states in Article 11: "Member States shall ensure that adequate and effective means exist to combat unfair commercial practices in order to ensure compliance with the provisions of this Directive in the interests of consumers." 

This is not currently the case in the UK. As the IPO study itself states "certain lookalikes already being unlawful under the 2008 Regulations is of little significance if trading standards (or others) do not have the resources to take action against those breaching the Regulations".
Fundamentally, this impacts upon the principle of access to justice. Recourse to the law should not be denied through a lack of resources, yet this is exactly what is happening under the current enforcement arrangements.
Introducing a civil injunctive power would increase the potential for enforcement action under the CPRs, which would at the very least have some deterrent effect on harmful copycat packaging practices.

2. Increased protection of consumer interests and R&D investment.
As we have highlighted, consumer interests are undeniably disadvantaged by copycat packaging which has a resulting impact on innovation and competition in the marketplace, ultimately slowing the growth of consumer markets. 

3. Better allocation of resources by public bodies.
Allowing businesses, such as manufacturer brand owners, to exercise a civil injunctive power would both vastly increase consumer protection whilst still reducing the pressure on already stretched public enforcement bodies, thereby allowing such bodies to allocate their resources in the most effective way by focussing on those practices best addressed with their involvement, for example, counterfeiting activities.
Moreover, the UCPD explicitly suggests (in Article 11) that entities such as consumer groups and competitors may be enabled to enforce provisions of the Directive. Therefore, at the time of enactment of the UCPD it was considered at EU level that it would be suitable for there to be a private right of action. Indeed, 22 other Member States have provided for some form of private right of action, namely: Austria, Belgium, Czech Republic, Denmark, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Lithuania, Luxembourg, Malta, the Netherlands, Poland, Portugal, Romania, Slovak Republic, Slovenia, Spain and Sweden (IPO study, chapter 10.6). 
4. Better protection for legitimate businesses

As highlighted above, the UCPD fills the lacuna in respect of copycat packaging which, whilst not infringing particular IP rights, is nonetheless designed to mislead consumers and as such materially distorts economic behaviour. As it is currently not being enforced by the designated general enforcers, allowing businesses such as IP rights holder to enforce these provisions will provide stronger protection for legitimate business activities which contribute to fair competition and overall growth in consumer markets.

Although the policy behind the UCPD is consumer protection, the UCPD itself explicitly recognises at recital 8 that in protecting consumer economic interests from unfair business-to-consumer commercial practices, it "also indirectly protects legitimate businesses from their competitors who do not play by the rules in this Directive and thus guarantees fair competition in fields coordinated by it."
In terms of costs, we do not consider that introducing a civil injunctive power would open the floodgates to a multitude of cases before the courts. At present, IP rightsholders, including manufacturer brand owners, do not litigate in respect of all infringements of their rights, In order to resolve cases in the quickest and most cost-effective and appropriate way, IP rightsholders will first look to reach a negotiated settlement where appropriate. This is especially the case between manufacturer brand owners and major retailers who have complex relationships as both supplier / customer and competitors. IP rightsholders will therefore only resort to litigation where this is necessary, for example in those cases where settlement is not possible nor suitable.
This has been demonstrated in practice by the example in Ireland where, under the Consumer Protection Act 2007 (implementing the UCPD), any person is entitled to seek an injunction against acts which would be contrary to the Act. There have only been two cases brought under this Act in relation to lookalike (copycat) products since 1st May 2007, when the law came into force (IPO Study, chapter 10).
As the UK shares a similar legal system to Ireland, and is considering a similar civil injunctive power, it is reasonable to extrapolate that a low number of cases would reach the courts in the UK. This is clearly supported by the IPO Study which found that "A properly constituted private right of action under the 2008 Regulations would neither make conduct unlawful which was not already so nor, based on the Irish example, would it open the floodgates" (Chapter 10).Rather, the prospect of stronger enforcement of the CPRs would act as a deterrent against copycat packaging and would facilitate fair settlements in disputes in this field, thereby protecting consumer interests and the legitimate interests of IP rightsholders, whist still allowing recourse to the courts where necessary. Therefore, there would not be a disproportionate effect on court resources in the UK. 



11. Giving businesses enforcement powers might be expected to bring potential costs and benefits which it would be helpful to assess. Costs might include more enforcement before the courts and benefits might relate to addressing such consumer detriment as arises at present.  We would be interested in any views on these issues.

12. Of particular interest are any effects the proposal might have on the operation of markets, especially in relation to competition.  Brand reputation can lower search costs for consumers, by enabling them to draw on their experience and other information about a product. However, this mechanism only works if consumers can be confident they will purchase what they want to purchase.  Equally, businesses will not invest in higher quality goods and services (and innovate) if they are not confident that consumers will correctly be able to distinguish them from lower quality ones.  This potential market failure is addressed by the trade mark system. However, in theory at least, if consumers are being significantly misled by copycat packaging, the market might be failing to work.

13. On the other hand, and again in theory, brand reputation can create strong market power and make a market less contestable.  By erecting barriers to entry and inducing market segmentation (by persuading consumers that similar products are different), branding may give rise to competition concerns.  

14. There is a fine line between confusing packaging and using generic cues to provide useful signs to consumers
. We should be interested in any views or evidence which relates the issue of copycat packaging to competition and innovation.

	Issue 5: How the power would work and what impact might there be on the way in which enforcement of the CPRs operates in the UK.
In terms of how the power would work, it has been suggested (by parties interviewed as part of the IPO study) that a disclosure requirement as to how packaging was generated would probably be needed as well, and we recommend that the BIS considers this requirement fully in the course of this review.
On the issue of how enforcement of the CPRs would be impacted, as we have highlighted above in response to issue 4, introducing this civil injunctive power would not lead to a more litigious regime or "mischief making" in the UK, as borne out by the Irish example.
On the contrary, as we have already stated, we strongly agree that there would be benefits in mobilising private sector resources, given that enforcement of the CPRs in relation to lookalike products is constrained as a direct result of finite public sector resources. Again, reducing the pressure on already stretched public enforcement bodies would enable such bodies to allocate their resources in the most effective way by focussing on those practices best addressed with their involvement such as counterfeiting activities.



15. Giving businesses enforcement rights over consumer legislation would be novel in the UK and we would be interested in views on how it would work in practice.  It could result in a very different enforcement model than currently exists in the UK.  In particular, might it cut across public enforcement which, as described earlier, can be carefully calibrated to suit the circumstances? Would it lead to a more litigious regime?  Might it even give rise to mischief-making? 

16. On the other hand, the test to be met before the courts would be the same as now and it would focus on whether consumers have been misled, and not on whether competitors had lost business. In addition, given the financial pressures that the public sector including public enforcers face, would there be real benefits in mobilising private sector resources in this area? 
	Issue 6: What legal changes might be needed to provide businesses with the right to take civil (injunctive) enforcement action against copycat packaging, including defining the practice covered by the private right of action in order to capture what is intended without providing too broad a power.
No change to substantive law would be required, as no new substantive right is being introduced. The power would not make conduct unlawful which is not already so under the CPRs - this would in any event be prevented by the UCPD which precludes Member States from enacting any measure to prevent lookalikes which goes further than the UCPD.   

As indicated in this review document, amendments would be needed to Part 8 of the Enterprise Act 2002. We will not here make any further comments as to the best mechanism for achieving this pending the Department's further review into how such a change would be effected.

We consider the benefits of this civil injunctive power would merit the Parliamentary time and resources required to put this into effect.
Although we note that the scope of this review is limited to the introduction of a civil injunctive power, we urge the Department to consider also the introduction of the full range of civil penalties for infringement of the CPRs in relation to copycat packaging, namely damages / account of profits, delivery up and destruction of offending products, and publication of decisions. Article 13 of the UCPD expressly requires Member States to lay down penalties for infringements of national provisions adopted in application of the Directive and to "take all necessary measures to ensure that these are enforced". These penalties must be "effective, proportionate and dissuasive". We consider that introducing these further penalties in addition to a civil injunctive power would increase the deterrent effect on would be copycats, thereby reducing the level of unfair copycat activity and consequently the need for parties to have recourse to the courts to exercise their civil injunctive power. 



17. Giving businesses an enforcement right would not readily fit in with the system described above of designating enforcers on the basis of statutory criteria orientated around protecting the collective interests of consumers. In practice, it would likely require substantial modification to the current civil enforcement regime or the setting up of a new one, with significant amendment to Part 8 of the Enterprise Act 2002 (which is a general enforcement regime for consumer law, not one restricted to the CPRs). The Department will consider further whether any such change could be made under section 2 (2) of the European Communities Act 1972 (under which the CPRs were made) or whether reliance on some other powers or primary legislation would be required, but if respondents have any views we would be interested to see them.  

18. The review is restricted to consider the case for providing businesses with a power to take civil injunctive action against copycat packaging and is not addressing other aspects of enforcement of the CPRs including a wider enforcement power for businesses.  This implies that the practice can be readily identified among those prohibited by the CPRs.  Again, the Department will be considering the legal issue further but would be interested in views including on whether a reference to Regulation 5(3)(a) would suffice for this purpose.     

	Issue 7: Whether there are any legal or policy issues to be resolved and the scope of any implementation task.
As highlighted above in response to issue 6, an important policy issue we would ask the Department to consider now rather than at a later stage is the potential introduction of a full range of penalties for breach of the CPRs. 


19. We have noted above some of the policy issues raised by this review and some of the legal advice we are seeking.  We will consider when the review has progressed further what issues remain unresolved and what would be involved in implementing any proposals. 

	Issue 8: The nature and scale of any risks associated with both continuing the present arrangements and giving businesses a civil injunctive power.
Please see our response in relation to issue 4 above. we do not consider that introducing a civil injunctive power would open the floodgates to a multitude of cases before the courts.


20. We have alluded above to a number of important considerations, pointing in different directions, which will be hard to quantify or indeed judge, such as the risk of more litigation.  We shall be seeking to firm up views on some of these matters as the review progresses but in the meantime we would be interested in views – particularly those supported by evidence – on what constitute the most important risks.  
	Issue 9: Other issues


21. We would be particularly interested if respondents consider there are any significant issues we have not so far identified.
Consumer and Competition Policy Directorate 

Department for Business, Innovation and Skills

April 2014
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