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1. Introduction 

Scope of the guidance 

1.1 This guidance is concerned with the merger control regime for mergers 

involving two or more water and sewerage or water-only companies (either of 

which are referred to as ‘water enterprises’ in this guidance)1 in England and 

Wales under the Water Industry Act 1991 (WIA) as amended by the Water Act 

2014 (WA14).2 Mergers between water enterprises (water mergers) are in 

certain circumstances subject to a special water merger regime. This 

guidance is concerned with the policies, procedure and methodology that the 

CMA will use in discharging its functions under the WIA. 

1.2 This guidance should be read alongside other detailed guidance that the CMA 

has published or adopted in relation to merger control provisions of the 

Enterprise Act 2002 (EA02). This guidance cross-refers to other CMA 

guidance extensively and the CMA strongly recommends that merger parties 

make themselves familiar with these guides. Where this guidance is different 

from the CMA’s other merger control guidance, this reflects the specific 

merger control regime applicable to water mergers and this guidance takes 

precedence.  

1.3 This guidance replaces the previous CMA’s guidance on water mergers.3 

While the CMA is not bound to follow the approach taken by the Competition 

Commission (CC) in water merger investigations, this guidance cites previous 

relevant CC decisions to illustrate how it will apply the provisions of the WIA. 

1.4 This guidance does not consider any competition issues which might arise as 

a result of mergers involving water enterprises that the CMA may be 

investigating under the EA02. While the water and sewerage market is largely 

regulated and each water enterprise is a regional monopolist for water and/or 

waste water services, there are certain aspects of the market that are not 

subject to regulation, or have some degree of competition. If water enterprises 

with such activities have merged or will merge as part of a merger involving 

non-water enterprises as well as water enterprises, the CMA will consider the 

transaction, excluding the water enterprises, under the general merger 

provisions of the EA02. If, in such a case, a merger is likely to give rise to 

 

 
1 A water enterprise is an enterprise carried on by a company appointed under section 6 of the WIA to be a water 
and/or sewerage undertaker.  
2 The general merger regime (merger control provisions in the EA02) applies to water enterprises in Northern 
Ireland and Scotland. However, water merger parties in Northern Ireland must notify the Republic of Ireland 
Competition and Consumer Protection Commission if the overall turnover of the merging parties in Ireland 
exceeds €50 million, and the turnover of at least two of the parties in Ireland exceeds €3 million. 
3 Water Merger References: Competition Commission Guidelines (CC9), December 2004. 

https://www.gov.uk/government/publications/water-merger-references
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competition issues, interested parties should refer to the CMA general merger 

guidance.4 The CMA will consider these issues on a case-by-case basis, 

however, to minimise the burden on the parties, where a transaction is being 

considered under both the special water merger regime and the general 

merger regime, the CMA will endeavour to investigate the cases together. 

1.5 This guidance reflects the views of the CMA at the time of publication and 

may be revised from time to time to reflect changes in best practice, 

legislation and the results of experience, legal judgments and research. It may 

in due course be supplemented, revised or replaced. The CMA’s webpages 

will always display the latest version of the guidance. Where there is any 

conflict, or difference in emphasis or detail between this guidance and other 

guidance produced or adopted by the CMA, the most recently published 

guidance takes precedence.  

1.6 For merger cases that are referred for an in-depth phase 2 investigation, the 

final decision-making authority is an independent group of experts selected 

from a panel appointed by the Secretary of State (the inquiry group). Where 

this guidance is expressed to apply to the CMA’s policy when making 

decisions at phase 1 whether to refer a merger for an in-depth phase 2 

investigation, this does not bind the independent inquiry group when 

undertaking its assessment at phase 2. 

Purpose of the special water merger regime 

1.7 Under the EA02 the CMA has a general duty to review and obtain information 

related to mergers. Where the CMA believes that it is or may be the case that 

a merger qualifies as a relevant merger situation5 and has resulted, or may be 

expected to result, in a substantial lessening of competition (SLC), it has a 

duty to refer it for an in-depth phase 2 investigation (the general merger 

regime). Mergers of two or more water enterprises are an exception this 

regime. In certain circumstances, the merger of two or more water enterprises 

is subject to a special merger regime which has been in place since the water 

industry was privatised in 1989 (the special water merger regime). 

1.8 The intention of the special water merger regime is to ensure that a merger 

between two or more water or sewerage enterprises in England and Wales 

will not prejudice Ofwat’s ability to make comparisons for the purpose of 

 

 
4 For further guidance on competition issues please see the CMA general merger guidance Mergers: Guidance 
on the CMA’s jurisdiction and procedure (CMA2) and other guidance on the CMA’s webpages.  
5 As defined by section 23(1) and (2) of the EA02. 

https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure
https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure
https://www.gov.uk/topic/competition/mergers


DRAFT FOR CONSULTATION 

5 

carrying out its statutory functions (such as setting price controls on regulated 

water enterprises and other regulatory functions). 

1.9 The WIA (as amended) enables the CMA to clear a merger between two or 

more water enterprises in England and Wales (referred to in this guidance as 

a ‘water merger’) after a phase 1 investigation, either unconditionally or by 

accepting undertakings in lieu of a reference (UILs). The CMA must, during a 

phase 1 investigation, request and consider Ofwat’s opinion on the water 

merger.6   

1.10 The following chapters in this guidance document outline in more detail the 

policies, procedures and methodology used by the CMA to operate the 

special water merger regime.  

Who does what? 

1.11 The WIA assigns specific roles to the CMA and Ofwat in the special water 

merger regime during the phase 1 investigation process. The CMA is the UK’s 

primary competition authority and is responsible for the merger control regime 

in the UK. However, under the WIA Ofwat has a statutory role in the phase 1 

assessment of water mergers. The following section provides a brief overview 

of how these roles interrelate and the role of the European Commission. 

Role of the CMA  

1.12 In line with the general mergers regime the WIA provides for a two stage 

process for water mergers. The CMA has a duty to refer a water merger for an 

in-depth phase 2 investigation (a phase 2 reference) unless the CMA believes 

that: 

(a) the merger arrangements for anticipated mergers are not sufficiently 

advanced or are unlikely to proceed; 

(b) the merger is not likely to prejudice Ofwat's ability, in carrying out its 

functions, to make comparisons between water enterprises; and  

(c) the merger is likely to prejudice Ofwat's ability to make comparisons, but 

the prejudice is outweighed by relevant customer benefits (RCBs). 

 

 
6 From 2004 to November 2015 the CMA had a mandatory duty to refer any water mergers for a phase 2 
investigation provided that: the anticipated or completed arrangements will result or have resulted in a merger of 
two or more water enterprises; and the turnover of the water enterprises being taken over, or of those already 
belonging to the acquirer, each is greater than £10 million.   
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1.13 Before the CMA makes a decision on whether there is a duty to refer it must 

request and consider Ofwat’s opinion on considerations (b) and (c) above. 

See paragraphs 1.17 to 1.22 on Ofwat’s role. 

1.14 The WIA also gives the CMA the power to accept UILs of a phase 2 reference 

in relation to water mergers, as it can with general mergers. In relation to 

water mergers the UILs must remedy, mitigate or prevent the merger’s 

prejudicial effect on Ofwat’s ability to make comparisons.7 When considering 

whether to accept UILs the CMA must request and consider Ofwat’s opinion 

on the effect of the undertakings offered. 

1.15 Where the CMA refers the merger for an in-depth phase 2 investigation, it 

conducts a more detailed analysis and the inquiry group must decide: 

 whether a water merger has been created or will be created; 

 whether the water merger has prejudiced, or may be expected to 

prejudice, the ability of Ofwat to make comparisons between water 

enterprises; and 

 where there is a prejudicial outcome, on the appropriate remedy.8 

1.16 The inquiry group are an independent group of experts and are the final 

decision makers in phase2.  

Role of Ofwat 

1.17 Ofwat is the independent economic regulator for water and sewerage services 

in England and Wales. Water enterprises are regional monopolies and are 

regulated by Ofwat in line with its statutory duties, in particular to further the 

customer objective, to secure that water companies carry out their functions 

and are able to finance their activities (and long-term resilience for England 

water companies).9 Ofwat compares information between water companies to 

regulate prices, identify good performance to incentivise best practice, and set 

incentives for water companies to improve their quality of service.  

1.18 Before the CMA forms a view on whether or not to refer a water merger for a 

phase 2 investigation the CMA must request and Ofwat must give its opinion 

on:  

 

 
7 Before the CMA decides whether or not to accept UILs, it will request and consider Ofwat’s opinion on the effect 
of the UILs. See section 33D(6) WIA.  
8 This may include behavioural, intellectual property and/or divestiture remedies.  
9 Section 2 of WIA. 



DRAFT FOR CONSULTATION 

7 

 the impact of the merger on its ability to make comparisons between 

water enterprises; and 

 where Ofwat forms the view that the merger is likely to prejudice its ability 

to make comparisons, whether this prejudice is outweighed by the RCBs 

of the merger.  

1.19 When forming its opinion on these points, Ofwat must apply the methods set 

out in its statement of methods.10 The statement of methods sets out the 

criteria it will use in its assessment of the effect of the merger on its ability to 

make comparisons, and the relevant weight that it will place on each 

criterion.11 

1.20 Where merger parties have offered UILs, the CMA must request and Ofwat 

must give its opinion on the effect of the UILs offered. The CMA must 

consider Ofwat’s opinion.  

1.21 Detailed information on Ofwat’s approach to water mergers and its statement 

of method is provided in its publication: Consultation on Ofwat’s approach to 

future mergers and statement of method.12  

1.22 Ofwat does not have a statutory role in a CMA phase 2 investigation and the 

final decision on whether to allow the merger to proceed is made by the 

inquiry group. Based on past experience from the CC’s and the CMA’s phase 

2 investigations, the CMA expects that Ofwat’s views and submissions will 

play an important role in those investigations.13   

The European Union Merger Regulation 

1.23 The European Commission (the Commission) has jurisdiction over all 

mergers, including those between water enterprises, which have an ‘EU 

dimension’ as defined in the European Union Merger Regulation (EU Merger 

Regulation).14 Mergers have an EU dimension where they satisfy one of two 

alternative sets of jurisdictional thresholds: 

(a) either: 

 

 
10 Section 33B(2) of WIA. 
11 Section 33C of WIA. 
12 See Ofwat (2015), Consultation on Ofwat’s approach to future mergers and statement of method.  
13 The CMA took over a number of functions formally performed by the Office of Fair Trading and the CC when it 
was formed on 1 April 2014. The CC was previously responsible for conducting phase 2 investigations, including 
those involving water enterprises.   
14 Council Regulation (EC) No. 139/2004 of 20 January 2004 on the control of concentrations between 
undertakings, OJ 2004 L24/1, Articles 1 and 3. See further CMA2, Chapter 18. 

http://www.ofwat.gov.uk/regulating/pap_con201505mergers.pdf
https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure
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(i) the combined aggregate worldwide turnover of all the undertakings 

concerned is more than €5 billion; and 

(ii) the aggregate EU-wide turnover of each of at least two of those 

undertakings is more than €250 million; 

(b) or: 

(i) the combined aggregate worldwide turnover of all the undertakings 

concerned is more than €2.5 billion; and 

(ii) in each of at least three member states, the combined aggregate 

turnover of all those undertakings is more than €100 million; and 

(iii) in each of at least three of the member states included for the 

purposes above, the aggregate turnover of each of at least two of the 

undertakings concerned is more than €25 million; and 

(iv) the aggregate EU-wide turnover of at least two of the undertakings 

concerned is more than €100 million; 

(c) unless in relation to either situation above, each of the undertakings 

concerned achieves more than two-thirds of its aggregate EU-wide 

turnover within one and the same member state. 

1.24 Those mergers that satisfy one of these two sets of jurisdictional thresholds 

must be notified to, and cleared by the Commission prior to their 

implementation, which is, in essence, prior to the merger being completed. 

There is no specific deadline within which a merger must be notified to the 

Commission. 

1.25 There are a number of circumstances in which a merger falling within the 

Commission’s jurisdiction may be referred to the CMA for investigation by the 

Commission. For example, a case may be referred by virtue of either Article 

4(4) or Article 9 of the EU Merger Regulation, on the basis that the main 

competition issues of the merger are limited to the UK.15  

1.26 In addition, a national authority (in the UK, the Secretary of State) may take 

appropriate action to protect legitimate interests where they would be 

impacted by a merger with an EU dimension.16 As a result a merger may be 

 

 
15 See CMA2 for further guidance.  
16 Article 21(4) of the EU Merger Regulation limits the legitimate interests on the basis of which the Secretary of 
State may intervene to public security, plurality of the media and prudential rules. Further, Article 21(4) allows EU 
member states to communicate other public interests to the Commission, which may recognise these after an 
assessment of their compatibility with the general principles and other provisions of EU law.  

https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure
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referred to the CMA (in part or in its entirety) for investigation on public 

interest grounds. Any competition aspects of the merger will in that situation 

continue to be investigated by the Commission. 

1.27 In 1995 the Commission published a decision recognising the legitimate 

interest of the UK in applying a special water merger regime.17 This decision 

was taken in the context of the takeover by Lyonnaise des Eaux SA of 

Northumbrian Water Group plc. The UK authorities conducted their 

assessment on the public interest aspects of the merger18 and the wider 

competition aspects of the merger were reserved for the Commission. This 

guidance takes into account this approach taken by the Commission in that 

case. 

1.28 Given the flexibility in allocation between the CMA and the Commission for 

mergers with an EU dimension the CMA would encourage merger parties to 

keep the CMA and Ofwat informed of any intention to notify to the 

Commission. 

1.29 For more information about the time limits and procedures for those mergers 

with an EU dimension see CMA2, Chapters 16 and 18. 

 

 
17 Case M.567, Lyonnaise des Eaux/Northumbrian Water, Commission decision of 21 December 1995. The 
Commission took this decision under Article 21(3) of Regulation (EEC) 4064/89, the forerunner of the current EU 
Merger Regulation, which for these purposes is similar to Article 21(4) of the EU Merger Regulation. The 
Commission also noted that a new application for recognition of the UK’s legitimate interest would be necessary 
should any amendment be made to the regulatory legislation. 
18 Lyonnaise des Eaux SA and Northumbrian Water Group PLC report (1995) by the Monopolies and Mergers 
Commission (the forerunner of the CC). 

http://webarchive.nationalarchives.gov.uk/20111202195250/http:/competition-commission.org.uk/rep_pub/reports/1995/368lyonnaise.htm#full
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2. The legal framework 

Introduction 

2.1 The following chapter provides an overview of the statutory questions the 

CMA is required to answer in relation to water mergers. 

Statutory questions 

2.2 The WIA imposes a duty on the CMA to refer completed and anticipated water 

mergers for an in-depth phase 2 investigation unless the CMA believes that: 

(a) for anticipated mergers, the arrangements are not sufficiently far 

advanced or not sufficiently likely to proceed to justify a reference; 

(b) the water merger has not prejudiced, or is not likely to prejudice, Ofwat’s 

ability in carrying out its functions to use comparative regulation; or 

(c) the water merger has prejudiced, or is likely to prejudice, Ofwat’s ability to 

make comparisons between water enterprises, but that this prejudice is 

outweighed by RCBs relating to the merger.19 

2.3 Before forming a view about the exceptions set out at (b) and (c), the CMA 

must request and consider Ofwat’s opinion about both the likely prejudice and 

whether such prejudice is outweighed by RCBs.20 In view of the two-phase 

structure of the merger control regime, the CMA considers that for the 

purposes of the exception in (b) its duty to refer will apply if it believes that 

there is a realistic prospect of prejudice to Ofwat’s ability to make 

comparisons between water enterprises resulting from the water merger.  

2.4 Where the CMA is under a duty to refer a water merger for a phase 2 

investigation it may accept UILs to remedy, mitigate or prevent the merger’s 

prejudicial effect on Ofwat’s ability to make comparisons between water 

enterprises.21 When forming a view on UILs the CMA must consider the need 

to achieve as comprehensive a solution to that effect on Ofwat as is 

reasonable and practicable. Moreover, the CMA must request and consider 

Ofwat’s opinion on the effect of the offered UILs.  

2.5 Following a reference for a phase 2 investigation, the inquiry group must: 

 

 
19 Sections 32 and 33A(1) of WIA. 
20 Section 33A(3) of WIA. 
21 Section 33D of WIA. 
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(a) confirm that a water merger has taken place or that arrangements are in 

progress which, if carried into effect, will result in a water merger; and 

(b) determine whether the water merger has prejudiced, or may be expected 

to prejudice, the Ofwat’s ability to make comparisons between different 

water enterprises.22 

2.6 If the inquiry group decides that there is a prejudicial outcome, it must decide 

the following additional questions: 

(a) whether the CMA should take action for the purpose of remedying, 

mitigating or preventing the prejudice or any adverse effect that has 

resulted, or may be expected to result, from this prejudice; 

(b) whether the CMA should recommend the taking of action by others for 

this purpose; and 

(c) in either case, what action should be taken and what is to be remedied, 

mitigated or prevented.23  

2.7 In deciding whether action should be taken and, if so, what action, the inquiry 

group may in particular have regard to the effect of any such action on any 

RCBs in relation to the merger, provided that this would not prevent a solution 

to the prejudice concerned or the benefits are substantially more important 

than the prejudice.24,25 

Jurisdiction  

2.8 Before the CMA can investigate if there has been, or is likely to be a 

prejudicial effect on Ofwat’s ability to make comparisons, the CMA needs to 

establish whether a water merger has taken place or is expected to take 

place. The CMA has jurisdiction to examine a water merger under the special 

water merger regime where: 

 arrangements are in progress which, if carried into effect, will result in a 

merger of any two or more water enterprises (anticipated merger), or that 

such a merger has taken place;26 

 

 
22 Sections 35(1) and 36(1) of EA02 as modified by regulation 11 of the Water Mergers (Modification of 
Enactments) Regulations 2004 (SI 2004/3202) (the Water Mergers Regulations).  
23 Sections 35(5) and 36(4) of EA02 as modified by regulation 11 of the Water Mergers Regulations. 
24 Further discussion on RCBs can be found in Chapter 6. 
25 Sections 35(7) and 36(6) of EA02 as modified by regulation 11 of the Water Mergers Regulations. 
26 Section 32 of WIA. 
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 the turnover of the water enterprise being taken over, and at least one of 

the water enterprises already belonging to the person making the 

takeover, are greater than £10 million (the turnover test);27 and 

 where the merger has taken place, the merger completed not more than 

four months before the reference for a phase 2 investigation, unless 

completion took place without this having been made public and without 

the CMA being informed of it.28 

The merger of two or more water enterprises 

2.9 To establish if the transaction will result or has resulted in a merger of two or 

more water enterprises the CMA must determine if the merger parties are 

water enterprises. Both parties (or where the merger is between more than 

two parties, at least two of those parties) must be water enterprises for the 

special water merger regime to apply. Where only one party is a water 

enterprise the transaction will be assessed under the EA02 and follow the 

general merger regime. 

2.10 The CMA must also determine whether the water enterprises will cease or 

have ceased to be distinct. This concept has the same meaning as in the 

general merger regime, and hence the CMA must identify whether the water 

enterprises are being brought under common ownership or control.29 Further 

guidance on this concept can be found in CMA2. 

The turnover test 

2.11 For water mergers the CMA cannot make a reference for a phase 2 

investigation where the value of the turnover of the water enterprises being 

taken over, or already belonging to the acquirer, are each less than 

£10 million.30 

2.12 Unlike the general merger regime, water mergers are only subject to the 

turnover test and not the share of supply test.31 

2.13 The relevant turnover is limited to the provision of services as a water or water 

and sewerage company, ie the ‘regulated’ turnover. Consequently, any 

 

 
27 Section 33 of WIA. 
28 Section 24 of EA02 as modified by regulation 4 of the Water Mergers Regulations. 
29 Section 35(2) of WIA and section 26 of EA02.  
30 Section 33 of WIA. 
31 The share of supply test is where the enterprises that cease to be distinct supply or acquire goods or services 
of any description and, after the merger, together supply or acquire at least 25% of all those particular goods or 
services of that kind supplied in the UK or in a substantial part of it. The merger must also result in an increment 
to the share of supply or acquisition. 
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turnover attributed to other services/products, offered by the water company 

other than water and sewerage services, should be excluded from the 

calculation of the relevant turnover for the purposes of the turnover test.32 

2.14 The WIA also places a duty on the CMA to keep the thresholds for the 

turnover test in water mergers under review and periodically advise the 

Secretary of State on whether such thresholds are still appropriate.33 

Time limits for reference decisions 

2.15 After starting an investigation, the CMA is required to decide within a 

timetable of 40 working days whether its duty to refer is met. As in the general 

merger regime, this timetable starts on the first working day after the CMA 

confirms to the merger parties that it has received sufficient information to 

enable it to begin its investigation.34  

2.16 In addition, as in the general merger regime, for the CMA to be able to refer a 

completed merger, the reference must take place within four months from the 

date of completion or, where completion was not made public and the CMA 

was not informed of it, within four months from the earlier of the time that 

material facts are made public or the time the CMA is told of material facts.35 

Further guidance on this concept can be found in CMA2. 

Merger fees 

2.17 Subject to some limited exceptions, any water merger where the CMA 

reaches a decision on whether or not to refer the merger for a phase 2 

investigation, is subject to a fee irrespective of whether a reference is made.36  

2.18 The merger fee for water mergers is currently calculated by reference to the 

value of the turnover in England and Wales of the water enterprise being 

taken over and is payable to the CMA when the decision on whether or not to 

refer the merger for a phase 2 investigation is announced. The bands for this 

fee are, as for other mergers, as follows: 

 

 
32 Section 33(4) WIA states that the applicable turnover is calculated in accordance with the provisions specified 
in regulations published by the Secretary of State (The Water Mergers Determination of Turnover Regulations, SI 
2004/3206), and Schedule of the SI 2004/3206. Paragraph 3 of the Schedule, the applicable turnover of a water 
enterprise ‘shall be limited to the amounts derived from the sale of products and the provision of services falling 
within the appointed business of the water enterprise to businesses or consumers in England and Wales after 
deduction of sales rebates, value added tax and other taxes directly related to turnover’. 
33 Section 33(6A) of WIA. 
34 SI [to be confirmed]/2015. The regulations will come into force on [date to be confirmed] 2015. 
35 Section 24 of EA02 as modified by regulation 4 of the Water Mergers Regulations. 
36 [To be confirmed by Defra] Full details in respect of the payment of fees are, pursuant to section 121 of the, 
EA02 (Merger Fees and Determination of Turnover) Order [to be confirmed] (as amended [to be confirmed]).  



DRAFT FOR CONSULTATION 

14 

 £40,000 where the value of the UK turnover of the enterprise being 

acquired is £20 million or less. 

 £80,000 where the value of the UK turnover of the enterprise being 

acquired is over £20 million but less than £70 million. 

 £120,000 where the value of the UK turnover of the enterprise being 

acquired is over £70 million but less than £120 million. 

 £160,000 where the value of the UK turnover of the enterprise being 

acquired is over £120 million. 

2.19 For further information on merger fees please see CMA2. 
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3. The merger process  

Introduction 

3.1 This chapter of the guidance provides more detail on certain aspects of the 

phase 1 and phase 2 water merger process.  

3.2 It outlines the process based on the CMA completing a water merger 

investigation within the statutory timetable. Appendix A provides an overview 

of the principal stages in a phase 1 and a phase 2 investigation, along with 

the high level timings of those stages. Appendix B outlines the key 

interactions between the CMA and Ofwat at each of the principal stages of a 

phase 1 water merger investigation. Appendix C sets out the working 

arrangements between the CMA and Ofwat in relation to a phase 1 

investigation into water mergers.  

Phase 1 process 

Notifying water mergers 

3.3 The UK merger regime is a voluntary notification regime. This means that 

there is no legal requirement to notify the CMA of a water merger even if it 

meets the jurisdictional threshold. However the CMA keeps merger activity 

under review and it may investigate mergers on its own initiative if a merger 

has not been notified.37 

3.4 Where the CMA learns of a water merger, it may decide to send merger 

parties an enquiry letter requesting information about the transaction, in 

particular, to understand if the jurisdiction thresholds have been met. Once 

the CMA is satisfied that the information it has received in response to its 

enquiry letter is complete, and if it appears that the jurisdictional threshold is 

met, it will, if appropriate, commence its investigation. 

3.5 Where merger parties have decided to make a voluntary notification to the 

CMA of the water merger, they are encouraged to enter into pre-notification 

discussions with the CMA and Ofwat.38 

 

 
37 Further information can be found in CMA2, in particular paragraphs 6.5–6.21 and 6.59 & 6.60. 
38 Further information can be found in CMA2, in particular paragraphs 6.39–6.58. 

https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure
https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure
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Information exchange between the CMA and Ofwat 

3.6 To minimise the burden on merger parties, where appropriate, Ofwat and the 

CMA will coordinate information requests. The CMA will request a waiver from 

the merger parties to allow disclosure of information to Ofwat. The CMA 

expects that the merger parties will work closely and openly with both itself 

and Ofwat throughout the entire phase 1 and phase 2 processes including 

any UIL process. 

3.7 Sharing of information (including data) between the CMA and Ofwat is crucial 

for the effective fulfilment of their respective duties under the special water 

merger regime and should reduce the burden on merger parties that could 

otherwise arise, for example from duplicative information requests. The CMA 

and Ofwat may, where appropriate, discuss with each other water merger 

issues that the merging parties bring to their attention; informal advice they 

will be providing or have provided; pre-notification drafts; and information 

obtained throughout the phase 1 investigation. 

3.8 Any disclosure of information between the CMA and Ofwat, and any use by 

the recipient of such information, shall only be to the extent permitted by law, 

including by reference to the provisions of Part 9 of the EA02 and to section 

206 of the WIA. For further information about information sharing between the 

CMA and Ofwat please see Appendix C. 

Pre-notification 

3.9 In line with the general merger regime the 40 working day timetable will not 

start until the CMA has confirmed it has sufficient information to start its 

investigation. In the case of water mergers, this will include the information 

Ofwat requires, in the form of a merger impact assessment submission, to 

start its assessment of the merger required for the purpose of providing its 

opinion to the CMA.39 Merger parties should allow sufficient time in their 

planning for this and should approach Ofwat at the earliest opportunity to start 

this process.  

3.10 In addition to working with Ofwat before making a voluntary notification to the 

CMA, merger parties are strongly encouraged to discuss the merger and the 

notification with the CMA. 

3.11 Pre-notification can benefit both the merger parties and the CMA in a number 

of ways. For example: 

 

 
39 For further information on the merger impact assessment submission, see Ofwat’s statement of method. 

http://www.ofwat.gov.uk/regulating/pap_con201505mergers.pdf
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 The water and sewerage sector is complex and features a high degree of 

specialised regulation. Pre-notification discussions can help the CMA 

case team better understand those issues and provide more time for the 

case team to develop their understanding of the sector. 

 Discussions in advance can be used to clarify the information that the 

CMA and Ofwat require from the merger parties in order to start the 

investigation. This can help reduce the amount of information that is 

provided at notification and streamline subsequent information requests to 

the merger parties during the investigation. 

 The CMA is not able to stop the clock once the water merger investigation 

has started to allow a more in-depth consideration of any complex issues 

or particularly large volumes of new information, except in some limited 

circumstances where information from the parties remains outstanding. 

More detailed pre-notification discussions maximise the opportunity the 

CMA and Ofwat have to consider the impact on Ofwat’s ability to use 

comparative regulation and therefore the appropriateness of a decision 

that an exception to the duty to refer applies. 

 In certain cases it may be appropriate to discuss potential UILs during 

pre-notification, particularly where the merger parties acknowledge that 

the merger may prejudice Ofwat’s ability to use comparative regulation.  

3.12 For further information on the benefits of pre-notification, please see CMA2, 

Chapter 5, paragraphs 6.39 to 6.43.  

3.13 The CMA will not make any pre-notification discussions public. However, 

during this period and throughout the investigation information may be shared 

between Ofwat and the CMA. Please see paragraph 3.6 to 3.8 above, and 

Appendix C. 

Fast track reference cases 

3.14 In some circumstances the CMA may accelerate a case to a phase 2 

investigation where there is sufficient evidence of an adverse impact on 

Ofwat’s ability to make comparisons for a reference and where this reflects 

the wishes of the merger parties.  

3.15 For a case to be fast-tracked the CMA must have evidence in its possession 

at an early stage of the investigation that it believes that the test for a 

reference to phase 2 is met and the notifying parties must have requested and 

given consent for the use of the procedure. For more information about fast 

track references please see CMA2, Chapter 6, paragraphs 6.61 to 6.65. 
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Water merger assessment  

3.16 A detailed discussion of the CMA’s phase 1 merger assessment process in 

the general merger regime is in CMA2. This discussion also applies to water 

mergers except as set out below. 

3.17 The assessment phase starts by the CMA issuing notice of commencement of 

the case on its webpages. An ‘invitation to comment’ to invite interested third 

parties to submit their views to the CMA on the transaction will also be issued 

around that time, although the CMA will also contact some third parties 

directly.  

3.18 The CMA will liaise closely with both the merger parties and Ofwat during the 

lifetime of the case. The CMA will also interact with third parties that may 

include other governmental bodies, industry, customer and consumer groups, 

to understand their views and request evidence to support them. The CMA 

will take account of the evidence provided by these stakeholders, including 

the merger parties and Ofwat, when forming its decision on the merger. 

3.19 There may be a need for additional or more comprehensive information from 

merger parties beyond what is provided to the CMA in order to start its 

investigation.40 Where the CMA identifies a need for further information it will 

ask for the data, information or documents as soon as it is clear that they are 

necessary.  

3.20 CMA has 40 working days to complete the initial phase 1 process.41 Ofwat 

and the CMA will work closely together throughout the phase 1 investigation.42 

Ofwat has a statutory role in phase 1 to provide the CMA with its opinion at 

key stages of the investigation. A table in Appendix B lists the principal stages 

in phase 1 and an overview of the responsibilities of Ofwat and the CMA at 

each stage. Ofwat will input into the merger process at the following stages: 

 Pre-notification: The CMA expects that the merger parties will engage 

with both Ofwat and the CMA during pre-notification. 

 

 
40 The CMA has the power under section 109 of the EA02 to issue a notice to require a person to provide 
information and documents or to give evidence. However, the CMA is likely to request information informally 
where possible. Section 109 of the EA02 applies to the CMA’s investigations of water mergers in both phase 1 
and phase 2 pursuant to regulation 30 of the Water Mergers Regulations and paragraph 22(19) of Schedule 1 to 
the Enterprise and Regulatory Reform Act 2013 (Competition) (Consequential, Transitional and Saving 
Provisions) (No. 2) Order 2014 (SI 2014/549). 
41 SI [to be confirmed]/2015. 
42 For information on how the CMA and Ofwat will work together in practice, see Appendix C: Statement of intent.  
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 Day 1: The CMA will not start the investigation until it has sufficient 

information and Ofwat has the necessary information it requires to carry 

out its assessment. 

 No later than day 15: Before the CMA’s internal state of play meeting, 

Ofwat will provide the CMA with its draft opinion on whether the merger 

has prejudiced or is likely to prejudice its ability to make comparisons and 

its view of whether any such prejudice is outweighed by any RCBs of the 

merger.43  

 No earlier than day 25: If the CMA decides to hold a case review 

meeting,44 Ofwat will attend the issues meeting with the merger parties 

and will submit its final opinion to the CMA no later than two working days 

before the CMA sends the issues letter to the merger parties. Ofwat and 

the CMA will discuss the issues letter before it is sent to the parties. The 

merger parties will be sent a non-confidential version of Ofwat’s opinion 

with the issues letter. 

 By day 40: The CMA will decide whether to refer the water merger for a 

phase 2 investigation. By day 40 the CMA will provide the reasons for its 

decision to the merger parties. The full non-confidential decision will be 

published on the CMA’s webpages at a later date. Unless otherwise 

agreed with the CMA, Ofwat will not publish its opinion or comment on the 

merger until after the CMA has published its full non-confidential decision. 

See paragraph 3.24 below for further information. 

3.21 If the CMA finds that it is under a duty to refer the merger for a phase 2 

investigation the merger parties have an opportunity to avoid this outcome by 

offering the CMA UILs at phase 1. The CMA cannot impose remedies on the 

merger parties at phase 1. 

3.22 Merger parties can discuss potential UILs or decide to offer UILs at any stage 

of the phase 1 investigation. The CMA strongly recommends that where 

merger parties believe a merger has the potential to raise concerns they 

consider possible UILs during pre-notification and in the early stages of the 

investigation and discuss these with the CMA and Ofwat. These discussions 

can help merger parties to identify if the UILs being discussed might be 

suitable to address any concerns. However the CMA will not be able to 

formally agree at this stage with parties whether the UILs being proposed 

would, or would not be, sufficient. These early discussions also help to ensure 

that if the CMA reaches a decision to provisionally refer the case for a phase 

 

 
43 This is no later than 15 working days after the investigation has started. 
44 See CMA2, paragraphs 7.34–7.49. 

https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure
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2 investigation the merger parties will be able to formally propose UILs quickly 

and maximise the chances of the UILs being accepted.45  

3.23 The latest the parties can offer such UILs is five working days after receiving 

the CMA’s reasons for its decision that the duty to refer is met.46 Where the 

parties make such an offer, the CMA must decide within ten days of the 

decision, taking account of Ofwat’s views, whether there are reasonable 

grounds for believing that the UILs offer or a modified version of them might 

be accepted by the CMA. If so, the CMA must reach a final decision on 

acceptance of the UILs within 50 working days from the date of the parties’ 

receipt of the CMA’s decision that the duty to refer is met. The CMA can 

extend this period by a further 40 working days if it considers there are special 

reasons for doing so.47 The CMA strongly encourages merger parties to 

discuss possible UILs as soon as possible after they receive the CMA’s 

reasoned decision. The high-level process and indicative timings following the 

receipt of the duty to refer decision are: 

 UILs day 0–5: During the five-day period that the parties have to offer 

UILs following receipt of the CMA’s decision Ofwat may attend meetings 

or calls with the CMA and merger parties on UILs. 

 UILs by day 9: Ofwat submits its provisional view on the UILs offered to 

the CMA by the ninth day following the CMA’s decision. 

 UILs by day 10: The CMA considers Ofwat’s view and the evidence 

submitted by the merger parties and decides whether there are 

reasonable grounds for believing that the UILs offered (or a modified 

version of them) might be accepted by the tenth day following the CMA’s 

decision. 

 UILs consultation: If the CMA decides to consult on the UILs offered 

Ofwat will give detailed consideration to the UILs offered and submits its 

final opinion to the CMA two days before the start of the consultation.  

 UILs by day 50: After the public consultation the CMA decides whether or 

not to accept the UILs offered and publishes its decision. 

 

 
45 For further information see CMA2, Chapter 8, paragraphs 8.7–8.9. 
46 SI [to be confirmed]/2015. 
47 For further information see CMA2, Chapter 8, paragraphs 8.23–8.26. 

https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure
https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure
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Publication 

3.24 By working day 40 of the phase 1 investigation the CMA is required to publish 

a notice of its decision and provide the reasons for its decision to the merger 

parties.48 In some cases this is accompanied by a press release. Following 

discussions with the merger parties and Ofwat a non-confidential version of 

the full CMA decision will be published at a later date. Ofwat will provide the 

CMA with a confidential version of its opinion for the purpose of the CMA’s 

decision on the merger. For publication purposes, the CMA may request 

Ofwat to provide it with a non-confidential version of its opinion. 

3.25  A link to the CMA’s and Ofwat’s publications related to the merger will be 

provided on each organisation’s respective websites. 

Phase 2 process  

3.26 If the CMA refers a water merger for a phase 2 investigation, in line with the 

general merger regime the CMA has 24 weeks for this investigation. This may 

be extended by up to eight weeks if it considers that there are special reasons 

why a report cannot be prepared and published within the deadline.49 A 

diagram outlining the process and the expected timelines that apply to general 

mergers can be found in Appendix A.  

3.27 All the CMA’s functions in a phase 2 investigation are carried out by inquiry 

groups and they are the decision makers for the water merger. Their role is to 

set the direction of the inquiry, review the evidence and analysis, and answer 

the statutory questions (which are outlined in Chapter 2, paragraphs 2.5 to 

2.7). The inquiry groups are supported by a CMA case team. 

3.28 In contrast to a phase 1 investigation, Ofwat does not have a statutory role in 

a phase 2 merger. However, it is likely that the CMA will continue to work 

closely with Ofwat throughout a phase 2 investigation. 

3.29 The process for phase 2 water merger investigations will follow the same 

procedure as general merger investigations. For more information about the 

phase 2 process and procedure see CMA2. 

 

 
48 See further CMA2, Chapter 9. 
49 Section 39(3) of EA02, which applies to water mergers pursuant to paragraph 1 of Schedule 4ZA of WIA. 

https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure
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4. Analytical approach and methodologies 

Introduction 

4.1 The question of substance that the CMA has to consider in its decision on 

water mergers is whether the merger may prejudice Ofwat’s ability to make 

comparisons between water enterprises, and if so, to what extent. The basic 

analytical framework on this question applies across both phases 1 and 2 of 

the CMA’s investigation.  

4.2 There are different legal tests that apply at phase 1 compared to phase 2 and 

as a consequence of this, there are different evidential thresholds on 

prejudice between the two phases. The question for the CMA at phase 1 is 

whether the merger is not likely to prejudice Ofwat’s ability to make 

comparisons between water enterprises. At phase 2 the question for the CMA 

is whether the merger has or may be expected to prejudice Ofwat’s ability to 

make comparisons. Given these different legal tests, and the time constraints, 

the amount and complexity of analysis conducted by the CMA is likely to differ 

between the two phases.  

4.3 The section below explains briefly the main areas where Ofwat makes 

comparisons, and the factors that the CMA may take into account in its 

assessment of prejudice, which make reference to Ofwat’s statement of 

method.50 

Use of comparators by Ofwat 

4.4 Ofwat is responsible for the economic regulation of the water sector in 

England and Wales. The WIA imposes duties and confers powers on Ofwat to 

regulate water enterprises in line with its statutory objectives, in particular to 

further customer interests, and to secure that water enterprises can carry out 

their functions and are able to finance their activities. Other duties include 

promoting efficiency and contributing to sustainable development. 

4.5 As each water enterprise is effectively a regional monopoly, comparative 

regulation has underpinned the way Ofwat has regulated the water and 

sewerage sector since privatisation in 1989. Ofwat uses comparisons both 

during the price review process, for example in setting price limits or service 

quality requirements, and between price reviews, for monitoring and 

enforcement, and spreading best practice. 

 

 
50 See also Ofwat’s draft guidance: Ofwat’s approach to future mergers and statement of methods. 

http://www.ofwat.gov.uk/regulating/pap_con201505mergers.pdf
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4.6 One of Ofwat’s primary functions is to set price control limits, which determine 

the amount of revenue water enterprises can receive during the subsequent 

price control period. Ofwat sets these limits for a five-year period following a 

price review, the latest of which (PR14) set revenues for the period 2015 to 

2020. The price control protects customers from excessive prices, while 

incentivising companies to make efficiency improvements, and enables 

efficient companies to finance their activities. 

4.7 Ofwat’s determination of revenue limits requires (among other things) 

identifying the level of allowed expenditure (costs). For example, at PR14 

Ofwat set separate price controls for wholesale and retail activities, meaning 

separate assessments of wholesale water, wholesale wastewater, non-

household retail and household retail costs were made. It used comparisons 

between companies for each price control to maximise the information 

available to it on likely future costs and to identify an efficient expenditure 

allowance. Comparisons help it overcome issues of imperfect and asymmetric 

information, to better allow it and other stakeholders to assess company 

performance. 

4.8 Within the wholesale price control process Ofwat uses econometric modelling 

and other benchmarking approaches to determine the level of efficient costs.51 

This comparative approach can improve cost estimation, as Ofwat is better 

able to assess the true costs of water enterprises by comparing costs across 

a number of independent firms operating in similar circumstances, and to 

control for differences between companies. The number and quality of 

comparators is of particular importance to econometric modelling since its 

statistical robustness depends on the number, independence, and degree of 

variation of observations. Comparisons between companies can also be used 

to consider special factor claims for areas not otherwise covered in the cost 

assessment. To ensure that identified cost thresholds represented reasonably 

efficient costs, at PR14 Ofwat adjusted the costs forecast by its models to 

reflect upper quartile performance, thereby using comparators for 

benchmarking purposes. 

4.9 As well as its econometric modelling, Ofwat typically uses comparisons 

between companies in a range of other ways in determining price controls. 

For example, at PR14 comparisons were used in: 

 

 
51 At PR14 Ofwat used a range of econometric models and unit cost models to determine wholesale cost 
allowances for water and wastewater, which were assessed separately. For water, it used econometric models to 
assess total expenditure (totex) using panel data from 18 companies over a five-year period. For wastewater, it 
used econometric models to assess base expenditure (for ten companies over seven years) and unit cost models 
to assess enhancement expenditure. 
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 assessment of household retail price limits; 

 cost of capital and financeability; and 

 business planning processes. 

4.10 Ofwat also uses comparisons to monitor and incentivise performance and 

service quality. For example: 

(a) As part of PR14 Ofwat conducted comparative analysis of companies’ 

performance commitment and outcome delivery incentive proposals, 

covering aspects such as: duration of supply interruptions; number of 

contacts from customers regarding quality of water; number of sewerage 

pollution incidents; and leakages. 

(b) Ofwat has in recent price controls set a service incentive mechanism, 

which comprises quantitative and qualitative components that measure 

customers’ overall satisfaction with service levels. Companies are 

rewarded or penalised financially for their performance relative to the rest 

of the industry. 

4.11 The CMA notes that beyond the use of comparators at periodic price reviews, 

Ofwat also makes comparisons between approaches taken by different 

companies to aid ongoing activities in relation to monitoring and enforcement 

activities, and to spread best practice. Examples of Ofwat’s use of 

comparators in these areas include its review of companies’ approaches to: 

board leadership and transparency; social tariffs; customer redress; and 

claims for interim changes in price limits during a control period. 

4.12 Ofwat’s approach to regulation and therefore how it uses comparators may 

change in future in response to developments in the sector. For example, the 

introduction of non-household retail competition may affect the use of 

comparisons to assess elements of the non-household control. Cost to serve 

benchmarks used by Ofwat in its retail price controls may also change in 

future. The CMA will have regard to foreseeable prospective changes in the 

use of comparators in its assessment of prejudice, in particular as Ofwat 

proceeds in developing its approach to the next price review.  

Impact of a merger on Ofwat’s ability to make comparisons 

4.13 The CMA considers that an increase in common ownership or control across 

one or more companies has the potential to affect the ability of Ofwat to make 

comparisons. A merger may have an adverse impact on Ofwat’s ability to: 

(a) set price controls (whether at the wholesale or retail level); 
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(b) monitor and incentivise service quality; and 

(c) use comparisons to carry out ongoing monitoring and enforcement 

activities, and to identify and spread best practice. 

4.14 The loss of a comparator resulting from a merger could affect Ofwat’s ability 

to make comparisons in a number of ways: 

(a) It may remove a high performing company from Ofwat’s set of 

comparators, which could impact on regulatory benchmarks used by 

Ofwat and reduce the scale of the efficiency challenge to the wider 

industry. 

(b) It would reduce the number of independent observations in Ofwat’s 

econometric and other models, and consequently could reduce the 

precision of those estimates or their susceptibility to outliers. To the extent 

that Ofwat can place less reliance on efficiency comparisons, water 

companies may expect future price caps to be based to a greater extent 

on factors related to their own costs and to a lesser extent on factors 

independent of their own costs, and consequently may have less 

incentive to achieve costs savings. 

(c) It may remove companies with important similarities or differences to 

other companies, where these aspects can be valuable in making 

comparisons between companies or in identifying best practice or the use 

of innovative approaches. 

4.15 Some examples of the type of factors that the CMA will consider (consistent 

with Ofwat’s statement of methods) when assessing the impact of the merger 

on the value of Ofwat’s comparisons are listed below and discussed further in 

paragraphs 4.16 to 4.22: 

 The extent to which the merger involves overlaps paragraph 4.16. 

 Whether the merger involves the loss of an independent comparator 

paragraph 4.17. 

 The extent to which the merger will change benchmarks paragraph 4.18. 

 The number and quality of independent observations that remain 

paragraph 4.19. 

 Whether the merger leads to the loss of a company with important 

similarities for comparisons paragraph 4.20. 
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 Whether the merger leads to the loss of a company with important 

differences for comparisons paragraph 4.21. 

 Whether Ofwat could amend its approach to reduce the impact of the loss 

of a comparator paragraph 4.22. 

4.16 Extent to which merger involves overlaps. As a general principle, the 

greater the degree of overlap in the scope of merging parties’ activities, the 

more likely a merger is to prejudice Ofwat’s ability to make comparisons.  

4.17 Loss of an independent comparator. A water merger brings under common 

ownership or control two or more water enterprises. In general, it is 

anticipated that companies under common ownership may behave in similar 

ways, and therefore a water merger may reduce the value of comparisons 

made by Ofwat. However, if a merger involves a water enterprise that Ofwat 

does not use to make comparisons, for example a small water company, 

Ofwat might not in practice lose an independent comparator. 

4.18 Extent to which the merger will change benchmarks. If at least one of the 

merging companies is high performing in some areas, there is a greater risk of 

detriment for customers than if both companies are poor performers. This is 

because there is a risk that a high performing comparator might be lost as a 

result of the merger, which would have an adverse impact on cross-industry 

benchmarks, reducing the scale of challenge for other companies in the 

sector. At the same time there may be potential benefits of a high performing 

company taking over a poorer performing company, since it might improve the 

performance of a poorer performing company by providing improved 

efficiency or service to a greater number of customers, though this would 

need to be evidenced. When assessing whether one or both merger parties is 

high performing the CMA will examine their performance at the last price 

determination and their expected ranking at the next determination. 

4.19 Number and quality of independent observations that remain. Any 

reduction to the number of comparators can have an impact on the 

robustness of Ofwat’s analysis by reducing the number of independent 

observations. Ofwat currently has a higher number of water comparators (18) 

than sewerage comparators (ten), so the loss of a water comparator is likely 

to have less impact than the loss of a sewerage comparator. The CMA will 

consider the impact of a merger on the number and quality of comparators, 

and whether this is likely to make Ofwat’s analysis less robust, for example by 

reducing the precision of its cost modelling. Other things equal, the impact 

from the loss of a comparator may be expected to increase for each 

successive merger that occurs, as fewer comparators would remain. 
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4.20 Loss of a company with important similarities. A merger can lead to the 

loss of a company with important similarities to the remaining companies. For 

example a merger between contiguous companies could affect Ofwat’s ability 

to make comparisons across companies that are operating in similar 

circumstances facing similar issues. 

4.21 Loss of a company with important differences. A merger can lead to the 

loss of a company with important differences from the remaining companies. 

These differences can take the form of best practice in some areas, or the use 

of innovative approaches. The loss of these important differences in approach 

as a result of the merger can have an adverse impact on Ofwat’s use of 

comparators. 

4.22 A change to Ofwat’s approach. It may be possible for Ofwat to change the 

way that it regulates to offset, at least to some extent, the potential detriment 

from the loss of a comparator. This could include using different econometric 

techniques or a different choice of benchmark within the sample. 

4.23 In considering the impact of a merger on Ofwat’s ability to make comparisons 

the CMA will take into account all the factors set out above. Hence the impact 

depends on the circumstances of the merger under consideration and it is not 

possible to state, for example, a minimum number of comparators below 

which Ofwat’s ability to make comparisons would be prejudiced. 

4.24 Consistent with previous merger investigations, the CMA might expect to take 

both a static and a forward-looking approach in its assessments. Under the 

static approach, the CMA would consider the potential impact a merger would 

have on Ofwat’s most recent price control review framework. Under the 

forward-looking approach, the CMA would consider potential future impacts, 

based on possible changes in the merged firm’s performance in future, and 

potential changes in Ofwat’s regulatory framework (where these are 

foreseeable).  

4.25 Where possible and appropriate, the CMA will seek to quantify the adverse 

effect of the merger. For example, the CMA may seek to estimate the net 

present value of cumulative customer detriment if there is expected to be a 

lowering of the efficiency benchmark as a result of the merger. The CMA’s 

decisions will be based on an assessment of both quantified and non-

quantified impacts. 

4.26 In reaching its decision at phase 1 the CMA will place significant weight on 

Ofwat’s opinion on whether the merger is likely to prejudice its ability, in 

carrying out its functions, to make comparisons between water enterprises. 

The prospect of a clearance at phase 1, on the basis of a lack of prejudice, or 
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acceptance of UILs is likely to be higher when the views of the parties and 

Ofwat on the impact of the merger are relatively aligned. In particular, where 

Ofwat considers that a merger is likely to lead to prejudice, but the parties 

disagree with its analysis, and a detailed analysis is required for the CMA to 

take a decision, the CMA would typically expect the case to progress to 

phase 2.52  

4.27 To ensure that there is no need to refer the case for a phase 2 investigation, 

the CMA needs to be able to make a decision that the merger is not likely to 

prejudice Ofwat’s ability to make comparisons within the phase 1 timetable. 

Therefore, even where there is agreement in principle between Ofwat and the 

parties on whether the merger is not likely to lead to prejudice, the CMA may 

conclude that the issues are sufficiently complex that a referral is necessary to 

come to a conclusion. This would need to be considered on a case-by-case 

basis, based on a review of the specific circumstances of the evidence 

provided.  

 

 
52 The time and resource constraints of the phase 1 merger process imply that the CMA will not be able to 
undertake extensive analysis at phase 1 in order to arbitrate between widely differing estimates of a merger’s 
impact provided by the parties and Ofwat. 
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5. Relevant customer benefits 

Introduction 

5.1 At phase 1, one of the exceptions to the CMA’s duty to refer water mergers for 

an in-depth phase 2 investigation applies if the RCBs in relation to the water 

merger outweigh any prejudice to Ofwat’s ability to make comparisons. 

Further, the CMA may also have regard to RCBs in deciding on any remedies 

in a phase 2 investigation.  

5.2 This chapter provides further information on potential RCBs and their role in 

water merger investigations.  

Relevant customer benefits 

5.3 RCBs may be taken into account during both phase 1 and phase 2 of the 

special water merger regime. RCBs are limited to benefits to ‘relevant’ 

customers in the form of: 

 lower prices, higher quality or greater choice of goods or services in any 

market in the UK; or 

 greater innovation in relation to such goods and services.53 

5.4 Relevant customers are customers of the merging enterprises at any point in 

the chain of production and distribution and are therefore not limited to final 

consumers, and include future customers. 

5.5 In addition to falling within the description of RCBs, the CMA must believe that 

the benefit has accrued as a result of the merger, or is expected to accrue 

within a reasonable time period as a result of the merger, and that the benefit 

was, or is, unlikely to accrue otherwise. 

5.6 The CMA will disregard any benefits that might arise from commitments that 

the parties may wish to offer but that do not meet the criteria of a relevant 

customer benefit. 

5.7 The paragraphs below provide examples of possible RCBs followed by an 

explanation of how they will be taken into account when considering whether 

a merger should be referred. 

 

 
53 Paragraph 7 of Schedule 4ZA to WIA (which applies in phase 1 pursuant to section 33A(5) of WIA), and 
section 30 of EA02 as modified by regulation 6 of the Water Mergers Regulations. 
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Possible relevant customer benefits in water mergers 

5.8 Mergers that lead to cost savings may generate RCBs if they lead to lower 

prices. A water merger might lead to cost savings due to economies of scale 

or scope in the supply of water and/or sewerage services. There may also be 

costs savings arising from improved water resource management, particularly 

if contiguous companies are involved. 

5.9 The CMA will assess both the expected cost savings and the extent to which 

any such cost savings can be expected to lead to RCBs by being passed on 

to the merged company’s customers. In assessing RCBs the CMA will have 

regard to the timing and relative certainty of the proposed benefits, including 

the mechanism by which cost reductions would result in lower prices.54 

5.10 An RCB may also arise from higher quality. Possible examples of higher 

quality may arise from improved security of supply due to improved 

coordination between companies in sharing water resources, or improved 

service standards due to sharing of best practices. Before deciding that such 

a benefit is an RCB, the CMA would have to be satisfied that it would be 

unlikely to accrue without the merger, for example that it could not be 

achieved through investment by one or both of the parties on an individual 

basis. 

5.11 In addition, an RCB could take the form of greater choice of goods or 

services, or greater innovation. Possible such other customer benefits that 

might be put forward by parties could include: 

 Greater choice of tariffs or services. Although choice for customers in the 

water sector is limited, a merger could lead to greater availability of 

special tariffs. Other elements of choice of goods and services may 

become relevant once non-household retail competition is introduced. 

 Positive impact on the level of innovation. A merger could in principle 

impact on the level of innovation, for example through greater 

effectiveness of research and development or the creation of innovative 

new company structures. 

5.12 As above, the CMA would have to be persuaded on the basis of compelling 

evidence that such benefits were merger-specific, realistic, and would be 

 

 
54 In its South East Water/Mid Kent Water report (in 2007) the CC thought it likely that the acquirer would achieve 
savings in operating expenditure of at least £3.1 million a year, as well as further savings in capital expenditure. 
The CC expected customers to receive these benefits in the foreseeable future, but was not persuaded that, in 
the absence of an imposed remedy, they would be fully reflected in the price determination at PR09 (in 2009). 
See CC (2007), South East Water Limited and Mid Kent Water Limited report, paragraph 35. 

https://www.gov.uk/cma-cases/south-east-water-ltd-mid-kent-water-ltd-merger-inquiry-cc
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passed through to customers. The CMA’s approach to assessing RCBs is set 

out in detail in its general merger guidance.55  

CMA approach to relevant customer benefits in phase 1 

5.13 Where the CMA concludes that a merger may prejudice Ofwat’s ability to 

make comparisons, it will further consider whether the likely prejudice is 

outweighed by RCBs in reaching its decision on whether the reference test is 

met. Quantitative and qualitative measures of both the prejudice and the 

RCBs may be considered. It is not sufficient that there are merely some 

theoretical benefits to customers: the merging parties must demonstrate that 

benefits will be passed on to customers and that those benefits will outweigh 

the identified prejudice. 

5.14 In reaching its decision on whether a merger should be referred to phase 2 

the CMA will place significant weight on Ofwat’s opinion on whether the 

prejudice identified is outweighed by any RCBs relating to the merger. 

5.15 At phase 1 the CMA may have regard to the effect of (or action on) any UIL in 

relation to any RCBs.56 In practice, this means that where the CMA may have 

a choice of two UILs that are equally effective in terms of remedying the 

prejudice on Ofwat’s ability to make comparisons, the CMA will prefer a 

remedy that preserves the RCBs. Where a benefit may have occurred absent 

the merger but would have taken longer than a reasonable period, the CMA 

may take into account the time gained as an RCB. For further information on 

UILs see Mergers: Exceptions to the duty to refer and undertakings in lieu of a 

reference guidance (OFT1122), Chapter 3, paragraph 3.23 and Chapter 6, 

paragraph 6.9 to 6.16  

CMA approach to relevant customer benefits in phase 2 

5.16 At phase 2, in deciding on remedies the CMA may have regard to the effect of 

any such action on any RCBs in relation to the merger, provided that: (a) a 

consideration of those benefits would not prevent a solution to the prejudice 

concerned; or (b) the benefits that may be expected to accrue are 

substantially more important than the prejudice concerned.57 If the first 

circumstance is applicable, the CMA will, wherever possible, seek to choose 

remedial action that would not adversely affect the RCBs.58 If the second 

 

 
55 Mergers: Exceptions to the duty to refer and undertakings in lieu of a reference guidance (OFT1122). 
56 33D (5) of the WIA. 
57 Sections 35(7) and 36(6) of EA02 as modified by regulation 11 of the Water Mergers Regulations. 
58 This was the approach followed by the CC in the South East Water/Mid Kent Water inquiry, in choosing a price 
reduction remedy in preference to a full divestiture remedy. The CC explained in its final report in paragraph 37: 
‘We noted that full divestiture would result in the loss of all relevant customer benefits arising from the merger. 

https://www.gov.uk/government/publications/mergers-exceptions-to-the-duty-to-refer-and-undertakings-in-lieu
https://www.gov.uk/government/publications/mergers-exceptions-to-the-duty-to-refer-and-undertakings-in-lieu
https://www.gov.uk/government/publications/mergers-exceptions-to-the-duty-to-refer-and-undertakings-in-lieu
https://www.gov.uk/cma-cases/south-east-water-ltd-mid-kent-water-ltd-merger-inquiry-cc
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circumstance is applicable it may be taken into account in the CMA’s decision 

on whether remedial action should be taken, and if so, what action that should 

be. 

 

 
We thought that a price reduction remedy would effectively mitigate the adverse effects we expect to result from 
the limited prejudice that we have identified, and would at the same time allow relevant customer benefits to be 
realised.’ 
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6. Approach to remedies 

Introduction 

6.1 The general aim of remedies in water mergers is to remedy, mitigate or 

prevent the prejudicial effect of the merger on Ofwat’s ability to make 

comparisons.  

6.2 The changes introduced to the special water merger regime by the WA14 

create the possibility of voluntary remedies at the phase 1 stage if the merger 

parties offer UILs, which may be of a comparable form to remedies that the 

CMA would be expected to implement in phase 2. 

6.3 The principles for remedies at both phase 1 and phase 2 in water mergers as 

well as guidance on what may constitute an effective remedy is discussed 

below. Further general merger guidance on remedies is given in the CMA’s 

exceptions to the duty to refer guidance59 and the merger remedies 

guidance.60 In addition, general process guidance is set out in Chapter 8 of 

CMA2. 

6.4 The procedure for the CMA’s engagement with Ofwat during the remedy 

process (at phase 1) is in Chapter 2. 

Range of potential remedies 

6.5 Remedies may be either structural or behavioural. 

6.6 Structural remedies are intended to restore all or part of the industry structure 

prior to the merger, for example: 

 Partial prohibition or divestiture (covering part of one or more of the 

merging companies’ businesses, for example either through a reduced 

equity stake; or through the sale of a non-contiguous part of the water 

company, which could create an additional independent comparator). 

 Prohibition of a proposed merger. 

 Divestiture of a completed acquisition. 

6.7 For divestitures at either phase 1 or phase 2 the CMA will approve the 

purchaser before the divestiture is allowed to be completed. Further guidance 

 

 
59 Mergers: Exceptions to the duty to refer and undertakings in lieu of a reference guidance (OFT1122). 
60 Merger Remedies: Competition Commission Guidelines November 2008 (CC8). 

https://www.gov.uk/government/publications/mergers-exceptions-to-the-duty-to-refer-and-undertakings-in-lieu
https://www.gov.uk/government/publications/merger-remedies
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on purchaser approval is in Chapter 8 of the general CMA merger guidance, 

in particular paragraphs 8.32 to 8.49. 

6.8 Behavioural remedies are intended to reduce the prejudice to Ofwat’s ability 

to make comparisons and any adverse effect resulting from the prejudice. An 

example might be an amendment to the company’s licence which could 

include: 

 a requirement to maintain separate management and/or separate 

accounting and reporting arrangements that are subject to external 

assurance assessments (this could, for example, involve the creation of a 

separate company to manage particular parts of the supply chain such as 

retail, water resources or networks); and 

 changes to prices and/or service quality commitments for customers of 

one or both companies. In such circumstances the time period that such 

commitments would apply must be clearly identified. 

Phase 1 – Undertakings in lieu of a reference 

6.9 Where the CMA decides in phase 1 that the reference test is met, the parties 

may offer UILs.61 The CMA will consider whether the proposed UILs would 

remedy, mitigate or prevent the prejudicial effect of the merger on Ofwat’s 

ability to make comparisons. When considering UILs the CMA must have 

regard to the need to achieve as comprehensive a solution as reasonable and 

practicable to the prejudicial effect on Ofwat’s ability to make comparisons. 

The CMA may have regard to the effect of accepting UILs on any RCBs in 

relation to the merger. Where UILs are offered by the merger parties the CMA 

must consider Ofwat’s opinion on the effectiveness of the UILs offered.62 

Guidance on the CMA’s general policies on UILs is available in the CMA’s 

exceptions to the duty to refer guidance (OFT1122) and Chapter 8 of CMA2. 

6.10 In order to accept UILs the CMA must be confident that the potential concerns 

regarding prejudicial effect that have been identified in its investigation would 

be resolved by means of the UILs without the need for further investigation. 

UILs are therefore appropriate only where the remedies proposed to address 

any concerns are both clear cut and capable of ready implementation.63  

 

 
61 Section 33D of WIA. 
62 See Chapter 3, paragraph 2.4 for further information. 
63 For further detail see Mergers: Exceptions to the duty to refer and undertakings in lieu of reference guidance 
(OFT1122), paragraphs 5.6 & 5.7. 
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6.11 The CMA will generally expect UILs to restore Ofwat’s ability to make 

comparisons between water enterprises to a level similar to that which existed 

pre-merger. 

6.12 Structural remedies are capable of being clear-cut solutions in water mergers 

as they are in the wider economy and in line with its general merger guidance 

the CMA will consider behavioural remedies for mergers in markets in which 

there already exists a significant degree of regulation (such as water 

mergers).64  

6.13 This reflects the need to identify UILs that can be implemented. Structural 

undertakings can satisfy these conditions and can be implemented in all 

markets. Within regulated sectors, an agreement to clear cut and enforceable 

licence modifications may be similarly effective. However, there would need to 

be a binding commitment to any such licence modifications, and the form 

would need to be clear and unambiguous. 

6.14 Whilst this provides flexibility to consider both behavioural and structural 

remedies on a case-by-case basis, the CMA will nevertheless expect UILs to 

remedy, mitigate or prevent the prejudicial effects to meet the test that no 

reference to phase 2 is required. The CMA would not accept behavioural 

remedies that are solely for the purpose of providing RCBs (ie benefits to the 

customers of the merging companies) in phase 1, where there is evidence of 

likely prejudice arising from the merger, and the behavioural remedies do not 

address that prejudice. This is comparable to the general merger regime, 

where RBCs are a potential exception to the duty to refer a merger to phase 2 

however any RCBs must outweigh the SLC and any adverse effects of the 

SLC in all affected markets at phase 1. A phase 2 investigation allows the 

CMA to take a balanced view of the remedial action required, the phase 1 

process should not attempt to pre-empt this if at phase 1 it is identified that a 

prejudice is likely to be arising from the water merger.  

6.15 Paragraph 5.13 of the Mergers: Exceptions to the duty to refer and 

undertakings in lieu of reference guidance states that: ‘the [CMA] will not 

accept undertakings in lieu that do not address the identified competition 

effects but which are designed instead to ‘lock in’ sufficient customer benefits 

to outweigh the risks of a substantial lessening of competition arising’. 

6.16 The CMA would expect parties to engage with both the CMA and Ofwat at the 

earliest opportunity to discuss potential UILs.  

 

 
64 For further detail see Mergers: Exceptions to the duty to refer and undertakings in lieu of reference guidance 
(OFT1122), paragraph 5.43. 

https://www.gov.uk/government/publications/mergers-exceptions-to-the-duty-to-refer-and-undertakings-in-lieu
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Phase 2 – Remedial action 

The remedy questions 

6.17 If the CMA has decided on a reference under section 32 of the WIA that the 

water merger results in a prejudicial outcome to Ofwat’s ability to make 

comparisons, the CMA has to decide whether to take action to remedy, 

mitigate or prevent the prejudice, or any adverse effect that might result, and 

to decide what action to take. In deciding what action to take, the CMA may 

have regard to the effect of any action on RCBs.  

6.18 The CMA should first consider whether the CMA itself should take remedial 

action to remedy the prejudice to Ofwat or any adverse effect which has 

resulted from, or may be expected to result from, the prejudice to Ofwat’s 

ability to make comparisons. This would take the form of either using its order-

making powers or accepting undertakings from the parties (see paragraphs 

6.20 and 6.21 below). The second question is whether the CMA should 

recommend that remedial action should be taken by others, such as ministers 

and regulators, including Ofwat. Such recommendations cannot bind the 

person to whom they are addressed. They can be additional or alternative to 

any remedial action taken by the CMA. The third question specifically asks the 

CMA to address what action should be taken and what it is designed to 

address.  

6.19 In deciding these questions, the CMA shall ‘in particular have regard to the 

need to achieve as comprehensive a solution as is reasonable and 

practicable to the prejudice to Ofwat and any adverse effects resulting from 

it’.65 

6.20 In general, the CMA’s decision as to which form of remedy to use will be 

determined by issues of practicality. When the particular circumstances of the 

case point to the need for action to be taken speedily, the CMA may choose 

to implement the remedy by way of an order to avoid delay while undertakings 

are negotiated.  

6.21 The CMA welcomes the possibility of accepting undertakings that the parties 

put forward as being those they are willing to enter into and which the CMA 

considers would provide a comprehensive solution. However, even if the 

parties do propose undertakings, the CMA may consider alternative remedies.  

 

 
65 Sections 35(6) and 36(5) of the EA02. 
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Consideration of appropriate remedies 

6.22 Although the CMA must always consider the appropriateness of any remedial 

action, it is likely that it would decide to take remedial action if it has decided 

that a merger results or is expected to result in a prejudicial outcome. 

Examples of exceptional circumstances where the CMA might conclude that 

no action was appropriate might be where the costs of any practicable remedy 

seemed disproportionate in the light of the extent of the prejudice to Ofwat. 

However, even in these circumstances, the CMA, having decided that no 

action should be taken by it, might recommend action to be taken by others. 

6.23 The WIA enables the CMA, under certain circumstances, to take into account, 

any RCBs that arise from the merger, when deciding upon remedial action. 

Those circumstances are: first, when the consideration of those benefits 

would not prevent a solution to the prejudice concerned; and second, when 

the benefits that may be expected to accrue are substantially more important 

than the prejudice concerned.66 This consideration too might lead to the 

decision that no action should be taken. The circumstances in which RCBs 

can be considered, and what constitutes an RCB, are described above in 

Chapter 5. 

6.24 The remedial action that the CMA will decide should be taken will always 

depend on the facts and circumstances of the case. The CMA will consider 

remedy options proposed by the merger parties and others in addition to its 

own options. When deciding what an appropriate remedy is, it will consider 

the effectiveness of different remedies and their associated costs and will 

have regard to the principle of proportionality. These are discussed in the next 

sections. 

The cost of remedies and proportionality 

6.25 The CMA must have regard to the reasonableness of any remedy, and this 

will include consideration of the costs of any action it might decide is 

appropriate. It will not require a remedy that it considers is disproportionate in 

relation to the prejudice to Ofwat’s ability to make comparisons or any 

adverse effects resulting or expected to result from such prejudice. If it is 

choosing between two remedies that it considers would be equally effective, it 

will choose the remedy that imposes the least cost to the parties or that is 

least restrictive.  

 

 
66 Sections 35(7) and 36(6) as modified by regulation 11. 
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6.26 The CMA will generally include in its consideration of parties’ costs the costs 

of implementing a remedy. However, for completed mergers it will not 

normally consider the costs of divestiture to the parties as it is open to the 

parties to make merger proposals conditional on competition authorities’ 

approval. It is for the parties concerned to assess whether there is a risk that 

a completed merger would be prohibited subsequently, and the CMA will 

normally expect this risk to have been reflected already in the acquisition 

price.  

6.27 The CMA will endeavour to minimise any ongoing compliance costs to the 

parties, subject to the effectiveness of the remedy not being reduced, and will 

have regard to the costs to the CMA and/or Ofwat in implementing, and 

monitoring compliance with, any remedies that the CMA may put in place or 

recommend. 

Effectiveness of remedies  

6.28 Before the several types of remedy are considered in more detail, a few 

general observations can be made about the effectiveness of remedies. 

6.29 First, a factor bearing on the effectiveness of any remedy is whether the 

remedy is clear to the person to whom it is directed and also to other relevant 

interested parties, for example the CMA, which has responsibility for 

monitoring compliance, and Ofwat. Other examples of interested parties 

include consumer groups (notably the Consumer Council for Water), other 

regulators including the Environment Agency and the Drinking Water 

Inspectorate, competitors, suppliers and customers, each of whom may have 

an interest in ensuring compliance and may bring to the CMA’s attention any 

concern that a remedy is not being complied with. 

6.30 A second consideration is the prospect of the remedial action being 

implemented and complied with. Some remedies are a commitment as to 

future behaviour or to a standard of acceptable future behaviour. There may 

be less certainty with some remedies compared with others that the remedies 

will have the desired effect. A relevant factor will be the ease of monitoring 

notwithstanding the possibility of establishing a compliance programme. The 

effectiveness of any remedy is reduced if elaborate, and possibly costly, 

monitoring and compliance programmes are required. One-off remedies that 

change the structure of the market (so-called structural remedies) are (subject 

to the proportionality test as described in paragraph 6.27) likely to be 

preferable to remedies that impinge upon the behaviour or conduct of firms 

(so-called behavioural remedies) as they address the effect of the merger 

directly and, once implemented, will require comparatively little, if any, 

monitoring or enforcement of compliance. 
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6.31 A third consideration is the timescale within which the effects of any remedial 

action will occur. Some remedies will have a more or less immediate effect, 

for example in eradicating any prejudice to Ofwat’s ability to make 

comparisons, while the effects of others will be delayed. There may be 

particular uncertainty about the timescale within which results can be 

expected when the remedy calls for action by some other person, for example 

a recommendation to government to change regulations. The CMA will tend to 

favour a remedy that can be expected to show results in a relatively short time 

period – provided it is satisfied that the remedy is both reasonable and 

practicable and has no adverse long-run consequences. 

Types of remedies 

6.32 A summary of the potential types of remedies that the CMA will consider is set 

out in paragraphs 6.5 to 6.8 above. 

Addressing the prejudice to Ofwat’s ability to make comparisons 

6.33 In addressing the question of whether a particular remedy would be 

appropriate, and would provide as comprehensive a solution as is reasonable 

and practicable to address the prejudice to Ofwat’s ability to make 

comparisons and any adverse effects resulting from the prejudice, the CMA 

will take account of how adequately the action would remedy, prevent or 

mitigate the concerns caused by the merger. 

6.34 The CMA’s starting point will be to choose remedial action that will prevent the 

prejudice to Ofwat’s ability to make comparisons and any resulting adverse 

effects. Given that the effect of the merger is to change the structure of the 

industry, remedies that aim to restore all or part of the status quo ante 

industry structure are likely to be a direct way of addressing the adverse 

effects. However, issues such as the effectiveness of the remedy, the costs 

associated with the remedy and RCBs that would be forgone may mean that 

other types of remedy need to be considered. The CMA may decide to 

impose more than one type of remedy.  

Prohibition and divestiture 

6.35 With a proposed merger, the most effective remedy will often be the 

prohibition of the merger. A complication may be that the potential acquirer 

has invested in a partial shareholding in the target company that it is seeking 

to increase through a proposed further transaction. This may need to be 

reduced to a specified maximum level, below which the CMA judges there 

could be no possibility of material influence, within a specified and reasonable 

time period.  
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6.36 For mergers that have already completed, the most effective remedy may be 

divestiture of the acquired business. The CMA would expect remedial action, 

including divestiture, to occur within a specified and reasonable time after the 

CMA has published its decision. The length of the period will depend on the 

circumstances but will normally be a maximum of six months. Until the 

divestiture is complete, measures intended to safeguard the competitiveness 

of the business, including the appointment of a trustee or other person to 

monitor the process, may be implemented. The CMA will generally insist on 

having the right to approve the prospective purchaser and the divestiture 

agreement before the parties may proceed with the divestiture.  

6.37 As an alternative to either prohibition or divestiture of the acquired business, 

the CMA may consider divestiture of the acquirer’s holdings in other water 

enterprises, where this would appropriately restore Ofwat’s ability to make 

robust comparisons. 

Partial prohibition and divestiture  

6.38 Partial prohibition and divestiture (rather than outright prohibition or full 

divestiture) may be an appropriate remedy in some cases. This would be the 

case when Ofwat’s ability to make comparisons would be restored by 

divestiture of part of one of the merging companies. A partial divestiture might 

be of a stand-alone, going-concern business or of physical assets, for 

instance those serving part of a company’s licence area or the retail operation 

(separated from its wholesale operation). The Merger Remedies: Competition 

Commission Guidelines (CC8) outlines the CMA’s general approach to 

defining divestiture packages (see Part 3: Divesture and intellectual property). 

6.39 There are two key questions that will help to determine whether partial 

divestiture can be an effective remedy in a water merger case: 

 whether the business or assets to be divested provide the basis of a 

viable business that can operate independently of the merging firms and, 

in a reasonably short time, say within one year, can be expected to 

provide an effective comparator to Ofwat; and 

 whether there is a suitable purchaser of the assets who will be capable of 

operating the assets and running a viable, independent and competitive 

business. 

6.40 As with other remedies, the CMA will have regard to RCBs in considering 

partial prohibition and divestiture. 
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Behavioural remedies 

6.41 The CMA will also consider whether to recommend that action be taken by 

others, in particular Ofwat. This could include changes to the merging 

companies’ price caps; performance commitments and incentives; business 

separation; and licence conditions requiring the provision of information to 

Ofwat. Paragraph 6.8 of this guidance reviews a range of potential 

behavioural remedies. 
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Appendix A: Principal stages and interaction between the 

CMA and Ofwat during a phase 1 investigation  

Day67 Stage CMA Ofwat 

Typically at least 

two weeks before 

notification 

Pre-notification The CMA and Ofwat discuss the transaction with the parties, including 

the relevant information required from the parties necessary to start 

the investigation. 

1 Commencement of phase 1 The CMA publishes on its 

webpages the notice of 

commencement of the initial 

period of investigation 

 

1 Information gathering The CMA and Ofwat will continue to liaise with the parties throughout 

the 40 working day period and request further information as 

appropriate. 

1-10 Invitation to comment The CMA will publish an invitation 

to comment notice on its 

webpages inviting views from third 

parties. 

 

The CMA will provide Ofwat with 

any responses received by third 

parties that are relevant for its 

assessment. 

 

15–20 State of play meeting The CMA will hold a ‘state of play’ 

discussion with the merger parties  

 

Ofwat will attend the state of 

play meeting. 

 

Ofwat will provide the CMA with 

a draft opinion on the transaction 

no later than day 15. 

Phase 1 decision (for cases raising no serious concerns) 

By day 40 Phase 1 decision (for cases 

raising no serious concerns) 

CMA clears the transaction and 

issues a clearance decision. 

 

Phase 1 decision process (for cases raising more complex or serious concerns) 

By day 40 but 

typically no earlier 

than day 25 

Issues letter CMA will share and discuss the 

issues letter with Ofwat before 

sending it to the merger parties. 

 

CMA sends an issues letter to the 

parties. 

 

CMA organises an issues meeting 

 

Ofwat provides the CMA with its 

final opinion on the issues raised 

by the merger no later than two 

working days before the issues 

letter is sent to the parties. 

 

Ofwat provides the CMA with a 

confidential and non-confidential 

version of its opinion; the parties 

will receive the non-confidential 

version when they receive the 

issues letter. 

Issues meeting The CMA will consider any 

response Ofwat subsequently 

makes to the parties response to 

the issues letter. 

 

The CMA may ask Ofwat to 

provide supplementary information 

in relation to its opinion or 

additional evidence submitted by 

the parties. 

Ofwat will attend the issues 

meeting. 

 

Ofwat will be available to meet 

the CMA case team and explain 

the reasoning and analysis in its 

advice.  

 

Where appropriate Ofwat will 

provide the CMA with its reply to 

the parties’ response to the 

issues letter and issues meeting. 

 

 
67 Working days. 
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Day67 Stage CMA Ofwat 

By day 40 Phase 1 decision (for cases 

raising more complex or 

serious concerns) 

CMA holds an internal case review 

meeting. 

 

Publication of the decision CMA publishes notice of its 

decision (whether the test for 

reference has been met). 

 

After day 40 At a later date the CMA will 

publish a full non-confidential 

decision. 

Ofwat will issue a non-

confidential version of its advice 

to the CMA following the 

publication of the CMA’s full 

decision. 

Undertakings in lieu of a reference  

Before day 40 Preliminary discussion on 

UILs 

The CMA will inform Ofwat as 

soon as practical of any material 

discussions on UILs. 

 

The CMA will share with Ofwat 

any relevant information provided 

by the parties on potential UILs. 

(Where appropriate) Ofwat may 

attend meetings and/or calls 

between the CMA and the 

merging parties when discussing 

UILs. 

 

Ofwat will provide the CMA with 

a written or oral provisional 

review68 on any potential UILs 

that have been raised by the 

parties. 

0–5 days after 

reference decision 

Parties offer UILs If no UILs are offered within 5 days 

of the decision the CMA will refer 

the merger for a phase 2 inquiry. 

 

CMA will share with Ofwat UILs 

offered. 

 

0–10 days after 

reference decision 

Consideration of the UILs The CMA considers the UILs and 

makes a decision whether to 

provisionally accept or reject the 

UILs offered.69 

Ofwat provides the CMA with a 

provisional view on the UILs 

offered by the parties no later 

than 9 days after the reference 

decision. 

Within 50 days of 

the reference 

decision 

Agreement and acceptance The CMA gives detailed 

consideration to the UILs offered 

and publishes draft UILs for 

comment. 

 

If UILs are agreed the CMA 

publishes notice of acceptance; if 

not the transaction is referred to 

phase 2. 

Ofwat submits its final views to 

the CMA on the UILs offered by 

the parties no later than two 

days before the consultation 

period begins.70 

 

 

 
68 This provisional review may not reflect Ofwat’s final formal view and may not have approval from its board. 
69 Where there is a disagreement between the CMA and Ofwat on the UILs offered, the CMA will inform Ofwat 
before it takes its final decision. Where UILs proposed by the merger parties are rejected by the CMA the merger 
will proceed for a phase 2 investigation. 
70 Please see Appendix C: the statement of intent for further information. 
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Appendix B: Principal stages of a CMA merger 

investigation  

1. Figure 1 below provides a high-level summary of the principal stages in phase 

1 and phase 2 merger investigations undertaken by the CMA under the EA02 

from initial contact with the CMA, through to a full phase 2 investigation. 

Figure 1: CMA merger investigations – principal stages 

 

Timetable Key steps

up to 40
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* Extendable by up to 40 WD

** Extendable by up to 8 weeks
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Appendix C: Statement of intent  

1. The purpose of this statement of intent is to set out the working arrangements 

between Ofwat and the CMA in relation to the review of mergers involving 

water and sewerage or water only companies (water enterprises) in England 

and Wales under the WIA as amended by the WA14.71 These mergers are 

referred to in this appendix as water mergers. 

2. The working arrangements set out in this statement of intent are not legally 

binding and are reflective of the relevant provisions of the WIA. This appendix 

also takes account of the merger control provisions of the EA02 as amended 

by the Enterprise and Regulatory Reform Act 2013. This statement of intent is 

restricted to Ofwat’s role in giving an opinion to the CMA in phase 1 

assessments of mergers between water enterprises and does not consider 

any competition issues resulting from these mergers that the CMA may also 

be investigating under the EA02. The CMA routinely consults with regulators 

about mergers that they are likely to have sector specific knowledge. This is 

equally the case during a phase 2 water merger investigation. For further 

information please see CMA2. 

3. These working arrangements should be considered alongside the existing 

memorandum of understanding between the CMA and Ofwat in relation to 

their concurrent competition law powers in the water and sewerage sector.72 

General principles 

4. Ofwat and the CMA will observe the following general principles in relation to 

Ofwat’s opinion regarding prejudice to its ability to make comparisons, RCBs 

and UILs:  

(a) The CMA and Ofwat will cooperate with each other in the exercise of their 

respective functions under Part 3 of the EA02 and sections 32 to 35 of the 

WIA. 

(b) The decision as to whether the CMA refers a water merger for a phase 2 

investigation is for the CMA alone. 

(c) The views that Ofwat presents in its opinion will be its own, independent 

of the CMA. 

 

 
71 A water enterprise is an enterprise carried on by a company appointed under section 6 of the WIA to be a 
water and/or sewerage undertaker.  
72 CMA and Ofwat memorandum of understanding (2014). 

https://www.gov.uk/government/publications/cma-and-ofwat-memorandum-of-understanding
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(d) Ofwat’s opinion is not binding on the CMA, but the CMA will give 

significant weight to it when making decisions in relation to prejudice to 

Ofwat’s ability to make comparisons, RCBs and UILs. 

(e) The CMA and Ofwat will work in close contact throughout the 

investigation, and will have particular regard to the timing requirements 

placed on both the CMA and Ofwat in phase 1 of the inquiry. 

Pre-notification period 

5. Ofwat and the CMA will liaise with each other as to whether they are satisfied 

that the information submitted by the merger parties is sufficient to start their 

respective assessments.  

6. The CMA will liaise closely with Ofwat as to whether the information received 

with respect to Ofwat’s ability to make comparisons and RCBs will allow it to 

start its assessment and provide an opinion to the CMA within the CMA’s 

phase 1 timetable. This information is required to be provided in the merger 

notice form of the CMA. 

7. If the merger parties decide not to make submissions in relation to the 

information required for Ofwat’s assessment, or aspects of the required 

information, and they indicate their decision in writing to Ofwat, then Ofwat will 

inform the CMA of the merger parties’ decision as soon as reasonably 

practicable.  

8. The CMA will not commence a merger review until it considers that the 

merger parties have provided sufficient information required for the respective 

assessments of both Ofwat and the CMA.  

Assessment period 

9. In the special merger regime the CMA has a statutory period of 40 working 

days for phase 1 of the investigation (after the CMA has confirmed with the 

merger parties that their merger notice form is complete or, when such a form 

was not provided, the CMA has sufficient information to begin its 

investigation). These are the same time periods that apply by statute to the 

general merger regime.  

10. In general the CMA will apply to the special merger regime the same 

procedures used in the general merger regime except for any differences set 

out in this statement of intent and the final version of this guidance. The CMA 

starts the assessment stage of its phase 1 investigation by publishing a notice 

of commencement of the initial period on its webpages. The CMA will also 
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publish an invitation to comment, which is typically open for a period of ten 

working days. The invitation to comment will make clear that the CMA will 

provide Ofwat with any comments received regarding prejudice to Ofwat’s 

ability to carry out its regulatory functions and/or RCBs and/or UILs. During 

this period the CMA and Ofwat continue to progress their respective 

assessments. Ofwat and the CMA will discuss respective views on an 

ongoing basis.  

11. The CMA will have a ‘state of play’ discussion with the merger parties around 

days 15 to 20 of the statutory timetable of a phase 1 investigation. The 

purpose of this discussion is to give the merger parties information on any 

comparative regulation concerns, whether or not the CMA is to take the 

merger to a case review meeting and send the merger parties an issues letter 

and, if so, the theories of harm that the CMA proposes to include in the issues 

letter.73 The CMA will invite Ofwat to attend the state of play discussion. 

12. To inform the state of play discussion with the merger parties Ofwat will 

provide the CMA with a draft opinion in writing on the matters listed in 

paragraphs 2.2 (b) and (c) of this guidance by no later than working day 15 of 

the phase 1 investigation. 

13. For cases that raise no serious issues, it is possible that the CMA, taking 

account of Ofwat’s opinion, may decide to clear the merger on the grounds 

that one of the circumstances described in paragraph 2.2 of this guidance 

applies. The CMA will then issue its clearance decision within the phase 1 

deadline. 

14. In cases where the CMA intends to proceed to a case review meeting, and 

consequently sends an issues letter to the merger parties the CMA will notify 

Ofwat of that as soon as practicable and share and discuss the draft issues 

letter with Ofwat before it is sent to the parties.  

15. Ofwat will then provide its final opinion on the issues raised by the merger to 

the CMA as soon as practicable but no later than two working days before the 

issues letter is provided to the parties. The issues letter will normally be sent 

on or after day 25. Ofwat will provide the CMA with a confidential and non-

confidential version of its opinion. The merger parties will then be provided 

with Ofwat’s opinion alongside the issues letter. The CMA will share with 

Ofwat the issues letter (or a non-confidential version of it) at the same time as 

 

 
73 This process is described in CMA2, Chapter 7. In the state of play discussion the CMA will also raise any 
competition concerns arising from the merger of the parties’ non-water activities. 

https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure
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it is sent to the parties.74 The CMA will consider any response Ofwat 

subsequently makes to the parties’ response to the issues letter.  

16. Ofwat staff involved in producing the opinion will make all reasonable effort to 

be available to meet the CMA case team to explain the reasoning and 

analysis underlying the opinion provided. The CMA may ask Ofwat to provide 

further information in relation to arguments it raised or in relation to additional 

evidence provided by the merger parties in response to the issues letter.  

Meetings with the merger parties 

17. Meetings with the merger parties will generally be held separately by Ofwat 

and the CMA. However, both Ofwat and the CMA expect the merger parties to 

be transparent with the information that is shared between the parties and the 

respective authorities. Where appropriate, joint meetings may be held 

between the merger parties, the CMA and Ofwat in order to facilitate the 

phase 1 investigation and ensure administrative efficiency.  

18. Ofwat will attend the state of play call and issues meetings between the CMA 

and the parties. Moreover, Ofwat will be given the same time period as the 

parties to submit any further written responses to the CMA as a result of 

evidence submitted or discussion at the issues meeting.  

19. If necessary, both Ofwat and the merger parties will be given individual 

access to the phase 1 decision maker during the issues meeting.  

Undertakings in lieu of a reference to phase 2 

20. The CMA has the ability to accept UILs offered by the merger parties at phase 

1 of the investigation but cannot impose remedies on the merger parties. Both 

the CMA and Ofwat will strongly encourage merging parties to consider the 

possibility of offering UILs early in the investigation and to liaise with both the 

CMA and Ofwat as soon as possible if the merger parties are considering 

undertakings.75 

21. The merger parties can offer UILs at any point during the phase 1 

investigation; however the latest the parties can offer such UILs is five 

working days after receiving the CMA’s decision that the duty to refer is met 

(the ‘duty to refer decision’). 

 

 
74 Whether Ofwat receives all of the issues paper or an excised version of it will depend on disclosure gateways 
available to the CMA including Part 9 of the EA02. 
75 See also CMA2, paragraph 8.7. 

https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure
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22. In the special water merger regime, the CMA can accept UILs in order to 

remedy, mitigate or prevent the water merger’s prejudicial effect on Ofwat’s 

ability to make comparisons between water enterprises that the merger has 

had, may have had or may be likely to have. When forming a view on UILs the 

CMA must have regard to the need to achieve as comprehensive a solution 

as is reasonable and practicable to the prejudicial effect on Ofwat’s ability to 

make comparisons. The CMA may also have regard to the effect of any action 

on any RCBs in relation to the merger.76 

23. Before the CMA makes a decision on any UILs offered, the CMA must 

request and consider Ofwat’s opinion on the effect of the UILs.77  

24. Within the statutory timetable the CMA has until the tenth working day after 

the parties have received the CMA’s duty to refer decision to decide whether 

there are reasonable grounds for believing that the UILs offered might be 

accepted by the CMA. The CMA must reach a final decision on acceptance of 

the UILs within 50 working days from the date of the parties’ receipt of the 

CMA’s duty to refer decision, although the CMA can extend this by a further 

40 working days if it considers there are special reasons for doing so.  

25. The CMA will take into account Ofwat’s opinion in deciding whether to accept 

the UILs, to extend the period in which the decision will be made, or to reject 

the UILs and proceed to phase 2.  

26. Where the merger parties are willing to initiate discussion on potential UILs 

before the CMA duty to refer decision has been taken, the CMA will inform 

Ofwat as soon as practicable about any material discussions on UILs with the 

merger parties and will endeavour to include Ofwat in any substantive 

discussions with the merger parties. In any case, it will share with Ofwat any 

relevant information provided by the parties on potential UILs.  

27. If the parties offer UILs after receiving the CMA’s duty to refer decision, the 

CMA will share with Ofwat any formal offer in writing (or, if appropriate, a non-

confidential version of it).  

28. In these circumstances, Ofwat will provide its opinion to the CMA as soon as 

practicable after the merger parties’ submission of their formal offer and in any 

case Ofwat will provide its opinion no later than the ninth working day after the 

parties have received the CMA’s duty to refer decision. In light of the CMA’s 

timetable to make a decision on the UILs offered Ofwat may consider this its 

provisional decision and if the CMA decides to consult on the UILs offered 

 

 
76 Sections 33D(2), (4) and (5) of WIA. 
77 Section 33(6) of WIA. 
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Ofwat will provide its final opinion on the UILs at least two days before the 

start of the consultation period. In previous general merger cases 

consultations have been launched between three to four weeks after the 

reference decision. The CMA will notify Ofwat as soon as it can as to when it 

intends to begin the public consultation.  

29. If the CMA does not agree with Ofwat’s opinion on the UILs offered by the 

parties, it will inform Ofwat before making its final decision and take into 

account Ofwat’s representations before making its final decision. 

Publication of the decision and related documents78 

30. By working day 40 of the phase 1 investigation the CMA publicly announces 

its decision. In some cases this is accompanied by a press release. The 

CMA’s communications team will liaise with Ofwat to provide it with advance 

notice of when the press release will be issued and its content, in strict 

confidence. Ofwat will not issue any press release or announcement on the 

merger prior to the public announcement of a CMA decision. 

31. Following discussions with the merger parties and Ofwat a non-confidential 

version of the full CMA decision will be published at a later date. Ofwat will 

provide the CMA with a confidential version of its opinion for the purpose of 

the CMA’s decision on the merger. For publication purposes, Ofwat will also 

provide the CMA with a non-confidential version of its opinion. 

32. The publication of Ofwat’s opinion will not occur until after the non-confidential 

decision is published by the CMA unless otherwise agreed with the CMA.  

33. Ofwat’s opinion may contain information that is confidential (either as regards 

the merger parties or other confidential information known to Ofwat). As set 

out above, Ofwat may share such information with the CMA. To the extent 

that the merger parties consider that information they provide to Ofwat should 

not be included in the published version of Ofwat’s opinion, they should 

submit a non-confidential version of such submission to Ofwat and state 

clearly what information should remain confidential to Ofwat, together with the 

reasons for this. 

34. A link to publications related to the merger will be provided on each 

organisation’s respective websites. 

 

 
78 See also CMA2, Chapter 9. 

https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure
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Requesting and sharing information  

35. To minimise the burden on merger parties, where appropriate, Ofwat and the 

CMA will coordinate information requests. The CMA will request a waiver from 

the parties to facilitate disclosure of information between the CMA and Ofwat. 

36. Sharing of information (including data) between the CMA and Ofwat is crucial 

for the effective fulfilment of their respective duties under the special water 

merger regime and should reduce the burden on merger parties which could 

otherwise arise, for example from duplicative information requests. The CMA 

and Ofwat may, where appropriate, discuss with each other water merger 

issues that the merging parties bring to their attention; informal advice they 

will be providing or have provided; pre-notification drafts; and information 

obtained throughout the phase 1 investigation. 

37. Any disclosure of information between the CMA and Ofwat, and any use by 

the recipient of such information, shall only be to the extent permitted by law, 

including by reference to the provisions of section 206 of the WIA and Part 9 

of the EA02. The information and data sharing from the CMA to Ofwat will 

include information that the CMA considers will facilitate the exercise of its 

statutory functions under the WIA. If either or both of the merger parties 

request that the CMA should not share with Ofwat some or all of the 

information or data submitted to it, they should submit a non-confidential 

version of such submission and state clearly what information should remain 

confidential to the CMA, together with the reasons for this. However, in certain 

circumstances, whilst having regard to the confidentiality requests, the CMA 

may nonetheless decide to disclose information to Ofwat without the consent 

of the merger parties. This may occur, for example, where it considers that 

disclosure is necessary to enable the CMA to exercise its statutory functions, 

including the need to have regard to Ofwat’s opinion.79 This is likely to include 

the parties’ written response to the CMA’s issues letter.  

38. Information with respect to any particular business which has been obtained 

by virtue of any of the provisions of the WIA and relates to the affairs of any 

individual or to any particular business is subject to the restriction on 

disclosure in section 206 of the WIA. Such information may only be disclosed 

by Ofwat or the CMA where permitted by section 206 of the WIA or as 

otherwise allowed by law. For example, the CMA and Ofwat may share such 

information between them for the purpose of facilitating the carrying out by 

Ofwat or the CMA of any of their functions by virtue of the WIA or for the 

 

 
79 The CMA’s obligations and policy as to confidentiality generally in phase 1 merger investigations are set out in 
CMA2, paragraphs 7.21–27. 

https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure
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purpose of facilitating the carrying out by the CMA of any of its functions 

under the EA02. Where the CMA shares with Ofwat information and data to 

which Part 9 of the EA02 applies, it will only be used by Ofwat for the 

purposes necessary to carry out its functions in relation to the review of the 

water merger, and (unless it is already publicly available) will not be further 

disclosed by Ofwat. If Ofwat requires any of the information held by the CMA 

to facilitate the exercise of its other functions it can request the information 

from the CMA for disclosure specifically for that purpose, in which case the 

CMA will conduct a separate assessment of the disclosure of confidential 

information.80 

 

 
80 Sections 241(3) and 244 of the EA02. 
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