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Opinion 

1. On 16 April 2012 the Department of Health hunched a consultation on 

whether it should promote legislation to require standardized packaging of tobacco 

products. This would mean,according to paragraph 4.6 of t.'le consuh:ation 

docu.'J'lem, i:h,r (among other thing$); 

• All t¢A1. ,:,n the pack, including br;,nd n,unes, to be in a .tmdard 
colour and typeface. 

• No branding, advertising or promotion to be permitted on the 
oursld.¢ ,:,r inside of packs, <>r atta.ch«I 10 the package, or on individual 
tobacco prom= iliemse!ves. For this purpose 'branding' includes logos, 
oofoun or o,her foamres a.Ssociar«I with 11 tooocco b=d. 

2.. 1n paragraph 52 of the consulmrion document, the Depm:mem sought vk-ws 

on the legal impli=ions of its proposals.. 

3. 1n many czses, the ~brandini;" which it i.s proposed to prohibit will be the 

si,bjea matter of a r<cgmered trade mack. The question w hicll I propose to address is 

whet!:urr" prohibition 0J11he u,;e of such a trnde mark (ar any rate; without payment 

-Oi rompensarion) would oo contr.ll)' ro Article l of the Fmt Protocol(" AlPl'') to the 

European Convention on Human Riglus, as incorporated in the Schedule to the 

H=-. Ri{;h~ Aet 1998: 

Every 11atur.il or lei,al person is entitled to the peaceful enjoymen~ of his 
po=ssions. No one shall be depriv¢d of ·his p()s;esstons ,:c,;,:«pr in the 
public .interest and subject to the conditions provided toT by law and by 
the general principles of international law. 

The preceding provisions shall nm, however, .in any way unpair the 
right of a State to enforce such lav.,; as i, deems necessary to ccimrnl the 
1m of property in accordance with the general interest or to secure t;be 
payment of ta= or other conrn1mtions or penalties. 

----------~---------------~--·---· --- ---· -----------



4. Tho.-.: is 11 sL"l1.ilar do,;trine fa the law of the Eutop<,-)n Union, "'hid. =s 

di=.tssed in the =e of Case C49 J/()1 R '{,> Sei--rettn'J r,f Stttte for Hl'l3lth, a p.,rt,;, 

British Am$>'i"4tt TPl,,m, {ln~'f#r111p;;t) Ltd [40(12] ECR 1·11451 ("the BAT ~j, 

That~ wnteraed the ,,,.!idi1y ,:,fDir,]('{ive 20:))/)7 rcquiiirig.health w.u:nings on 

mh:ic1x, pro.:foa. ·,uid tl,ere(;;m, ... ~ :i q11escio11 of European la"'·. Jr Is nc,. dir«ily 

applic;;,bk to the presmt ca;e, L'i ·011tidb n:1.rlon:lil ie&i~htrion it proposed smd .du, 

poillt th,;rdore a!lil$ under the Humaa Rights Act 1m. B"c ,he applk,hl,;, 

prniciplt:1i \l.n: tl11: saroi, and ther,fo,., t:h,, O~'al tio.ru of Adv0<;Jte G.m~"1 

Ged:had :md die Courr an; ""''Y ;.!evint-

~ ~pem.ssioi:i.~- !!Jc "PP"~"' to be settl~d in ru.e j"risprudenc~ of die Ewoi)<!!'tn Co\llt 

nf ii\lmll" Righ~ (• fCP..R ") that tiitcUcct~l pro?,rty righu we ~i<>fl.s,: ~ee 

A ;1i>ei,ser.l!if1Jeil l,1c v Port1rg11l (iOji) 45 EHRR 36., p:a= 66,?S, fo wl:iida an 

applle.uo:i to n.i;tsti:er "rrade mark was held to be" pc»,,,,.~~ioo fot th;c porpo;es of 

A 1!'!. fa r:he BA 1' aisc, Adn,am, Genera! GeeUioed r~mMk¢1 rh:>.t 

il ... the t:~ci;d m,ib,;,t~i:e of a rl".'toe1n~.rk ri.g!J~ cl= not collSfSt in rui 

encit:le.ruent as ;,g,;;i,,si d;e ,;mho:riti~"S to urea tn1demark unimpeded by 
im,Ykions of ;mblic faw_ Oil cl~e c,:,n~·, a 1tr.11:l,om;u:k ri!;Jlt is 
e.i:;;.i:,;cu!ly " right. 1'1Lfon::e11bie against od,er iudiv,duali lf thi,y i.nm::.SI' 
the rue made by the holder.~ 

!;,, !,: j~ ,::,f C{>~"S'1! tru~ ·Df trTu:lt, mitrks artd OOlet ll'itelhoi:U.W :f'OOP,,!'cy rii;b~ sud; 

"" p~ thtt th" n#,m.iM of the ri:gbt dm not ttl!'~t,; ll !!itamre.iy rlgl.ix rn use 

it. Th~ Tnde Mirk Rq;;ulati.on is toncemi:d only ,,riili remedi~ for fomngero= 

by c,rhers. The right to us,e the nurk o;;:i$'i> umlef the i;er;er.J bw a!ld it i. the 

combination cl this rltln (or, properly ::u:ialped, liberty) lmd the exclrui,i,y 

~om erred by the Tm:.k, Ji..wk Re~tiO!!'. which givts !he mark irs wiJ:u., and m.a~ 

i:r .i ~po,smfor.~ for t:he pmpo~ of All"l. Tu.: rith.rs .::oruerred by the R~!itioo 

vtoold be U.$el;::;.ss v,-lthOllf the 11~, lx;;a~ there is no point in beint ~Me m 5.!<lp 

orlu:z peopk from using the mark if ymi c.m:,oi YS<: lt you=lf. Ad,·ocAtc Gei:icral 

Geelliad ~· to ha•<e rcwtruud tli:at, fw the p••:rpoiq of .the qui:sclon bcl'ore 

him, h~ 1111~;'$iJ of ml! right c,;,rJ~ed by" !li~dt led oowhere b=.= he w<:11i on 

t(HilY> 



'It is on! y if normal U.Sillle is no longer pos,;ibl"'"" a result of prm'll<i,ms 
of publk h:w toot a firuatlona:i atri.e Ill which Ul!l' S,.,~¢ .:,! Ule 
right is a ffoctcd by reason of t:hose provisions.~ 

7. l we .this to mean that u change in public !.rwwhicb nrnkes "norm~l USllge" 

o·f d:te m~rk no Io;igcr po,fibk c.an dfccr the S1.1bi;rMJce of the right ru:id may, in 

3ppmpdme qr<;,1111,$'<.an{~, ~owirurl\'1! diipr<>poniottimi imerforent1: '.\'hich 

"u:ridermiue.t the 1/~'t)' .tub,t;nice of ilie r:igb,", :,;ee p=gnph 24,0 of the Adv,;,cat~ 

Geruc.-.tl's n;,~011< 

s. Thr: j1>.r.ispro<kncc of the ECHR on A1P1 h <:omplic:1~ ru:id l do not thwk 

!l WQrJld b<l h~lpful 10 S\lh)t:i:, h 10 ; prolonged 11n;,lyru. Generally spe.r.lng, ,he 

Court mqcirts into wh'°"l:h~ die owm,r Im~ "d.prii.·edff o:f hls po~~otl!l or 

whether the St:i.te h:.l$ merclj• t¢g',>L.,i«! tb¢ir ~,;, fu ci.the:r c.ti,t, the iegu.l;ttion or 

de:pri,"'rion m= ho (•t l~st fo di,:; opi1:1fon ofd;,; Srute) in rue !)ublic .uiR're!.t, but 

in :be ai:e of dcptl,·,.cion, fairnet~ '1!ld pn:,poition.ility will ordin~rily rcqul.,; th<t 

p.iymem of compc,15,i.fon. On the mhr::r bimd, the; ~!,.tioo of= d= not 

noJimill,, require o:>m_pe."l$aU<>IL E=npl<':s o! ~ wiuclt fall 01:1 cid1.er side of th,; 

fo11a' ,,,., compti!rol)' putc:i~~ of fa .. ..,d for public pu~, in which compem~:tion ii 

n,qwn,d, 2i;d pkim1i:og ccnrml of The use of IIDd, w he.re no rompens:nlon is p:ld. 

(1 di~ ~ dlstmctions fu ~v'filg me: opinion of the Pri,·y Cou.'icil in Gt,,pe: 

MJf ltd tr iftt.()rni!f-Gerrafll of &:rmnd.-i [2iX:v] l WLlt 574.) fa Euro_p,,iln bw, as 

a:i;piied in the JUT~. the: notion of •depri;,·~ti;;,nff is conveyod by saying that 

~t..~• v,:i:y sialm"'m" of die right# m= ii~ve been ,;;ke'tt or utt,ietmtuerl. 

9. ~ "'r" C::!5J!j; in whtch deprlv,.don in 11:!e public ~st does oot hn,.., rn 

b,e ~mp~ by eo~l>¢1i$:l;!1¢A. 111<:$¢ .. r¢ ~.;$¢$ fa wltlclt the purpo~ of the fa'-\• 

is ti:> deprive wmroru; of propim:y ,.-bieh he should not have ~ot; for enmp1Co, 

w her~ th~ L!w p;,;,,,jd.l; for ih~ c:o:;ifisca1km of th,, proceeds of crime, It woold 

olnrlously defea:t the purpose of weh ;i law ii «impem:;itio.n h.id 10 he p;,1:1. But the 

w,e of ~trre:t, 11.hhooi;h ~ubje.ct to =t:r1ctions m the m~i,,m of p,oolie h~tl:i, 

hs ?iever be,::i unlawful :md ffil:.'i< ii no p~ m pIPffihit it. MaJJ1,1famir!$ of 

cig,uttret hi,;w, tb.erefore been "ble to a,;quire mdc mark rights by b,x.ful m= 



md therefore I think 1.hat the c.l.Si!$ in which eorupeusatiou has been denied c-.w 

have no application here. The question is therefore likely to be: would the 

proposed ban on the use of a given trade mark (a logo, for e:s:amp!e) ;,mount to a 

complete depri,,ation of that right? 

10. At this point it is necessary to look at the reasoning in the BAT=, where 

the impugned Directive required (by "11:icle 5) that a part of the surface of the 

package be devoted ro a he<1!th warning <1nd also (by article 7) prohibited the use of 

certain n1arks (for example, including the word "Mild~} which might give the 

impression that 1be cigarette.,; were less harmful than others. It is important to 

notice that, with the exception of A.rticle 7, the Directive did not prohibit the use 

of any trade mark, although it reduced the area within which it could appear. 

11. The Advoc~te Gener.,! ~ccepwd (a, paragraph 265) that m;de marks fell 

wltliin I.he general principle which I ha.,·e discussed.: 

Ir is also the = in regard to n"'ldemark rights tba, their e.~cise may be 
made subject to restriction$ on grounds of general imeresr, bur the very 
sub7..ance of the right:> themselves may nor be u.ndermined. 

12. On the facts of the cast, however, the requirement under article 5 ofthe 

Dire. .. 4:ive to resen·e space for health warnings did not have this effect: 

266. . 1 fail to see how the obligations resulting from Article 5 = be 
regarded as undermining the very substance of the tr~demark right. The 
trademark mn normally be displayed on rhe packaging. Only p= of 
the packaging-which itself amount,~ to eve.n less than 50%- must be 
reserved for the staterne.rits and warnL'lgs prescribed in Article 5. 

13. Th.'lueasoning.is clearly i.ruipplic:ilile to the present~, in which the use 

of a logo mark would be altogether prohibite<I. 

l 4. ln the ca,;e of those marks which were prohibited by :article 71 ihe Ad,·ocare 

General said that they "'·ere in any event liable to be invalidated as tending ro 

mislead ihe public:, or a.ltem:11:ively, that the.ii' m.isl.t.'.lldlng conmu: provided" public 



inter¢St juicilk.atfon for 1m:,hibicing their use w:iuiom eompe!i$.ltion. Thh 

r&..wonlng all!;llS r!ie, cai.; whh those in wbith ihim., is a publk limmlSi iw;;i:i:fii;arioll 

for depri\·!!clon wi!l101.1t wrnp,i=tion, web i1,1 the pr~¢~ 9f crime ~­

iiov.'¢v.;r, it ~mr tQ me t,;, h.n·;, i:iO rdc,'•!ltt iti c:~t.$ li.h, die ptcs:ellt, in which it 

is not suggested d,at then• is rut)'thlrrg harmful or mis!eadi:nt ht the logo m~rk~. 

Although the point,~ c00,u-o,er,ial, P.trli~mem may w emid.d to we the view 

th;,1 th""" is" publie IBt<'~c,t jL1Stri'iai.tion in extinguishing the "5e of the m:rrks Qn 

the gri;mm,! th.-it thdr us,, eocQuragc:;; pwple 10 smoke, But that i, 11ot cftough to 

justi.fy e:...in!;)lidm:rem of ,hi: ru:ttks wfr}x,1(1; rompr:n:.1tfon. Deprivlng the O'lt'ner of 

propeny without compensation on gmund> of puhtie interest cm be ja>tifiecl only 

in th,, um:sm,l case in v.·hich rt gh""' effect. to a public interest wh.id1 would be 

defoated if com~n~tlon had ro h!' paid. 

15. The judgment of the Court {at p;,.:rni;r.J.ph 150) :>(:eepted the =,ml:J;lg of the 

Ad,·=Ul' Geri&r.tl in p~r•g..-.,p,.'i 12 above on me effe-ci of .imde S: 

• ••• the onk df1:ct produced bv .~de 5 m the Directive is to restrict 
tM ri~I .;f rumufacmrers of;oblteeo pr,:,;l,icrt t0 t;S,i;· Iii,:; ip~t<l on ·tome 
$i:di;;s oi cjg,:r,;tti, po.d<et.l' <;,,nn:iit. i"-'"'k.,,t,; of u,b~eeo pn,ducts w show 
th::! r u-ad,; m•r};;s, wi>Ju;mc p~dicing ch, "!.>bsum;;,; <;if thei,: q:;u:k mark 
d~J+·~, 

16. How;;ver, in refat:ioa to tlio;;e n,;tr}:s which 'Wttt illo{;trher prohibji¢d by 

~rode 7, die Ct,i:u,: a,:fopte-d .a som-ew hiit .fliffe:1tnt ~oni.ng {i11 p:m:gr:iph 152) 

fr,:,m truit of the Adv=re ·~ 

'WhJi<' th,u ~rifrl~ ~m:;tifa o:rohibitfoll, in tcl:;J,1fo11 oi:!1;- nl me o~i:l"'J!:i!:l!]; 
of wbacco prod1icr;;, on ~ing a =de lll'1.tk. lncorpo~,fog on; of th'e 
d=nptor:s r<;fl!ITM to in that pn:,,~mr, th~ fact rn=i.ins drat a 
lil!ru'.l.ttfatmttt of tohacco produe".s ID.a)" continue. n.oi.witlutandini: tht: 
f¢IDO\'aj of d:;,i, d.!=ipli,;m f= th~ p~~i;~_gmg, IP di>tirig,;rhh i\$ 
produa l;,y uiing o,h~r dl~r:im:,r,e sign,. 

17. The -ques-Jon ls "'"he.tlrex tbls p1tr~~1\tj>li~uw,:,m the lt1iJ.ililent thitt 

prohihI1 ion c,f the- u~ of a mar'k e:in n~,'!'T imp;ilr the $U\>f!lan~ of dn, rltht b.::,,,11tmi 

tl1-<t propri~ror c;;n ~ay$ 111',l; wm~ other m~rk {f,:,.r ~pl!.',,.; mm\\< ,,,rithO'llt 

ref~,¢ IO All)' p.micuJJU' f)"P{>gt~phy) {(; d,$1:illgi,~h fit$ g,.'Od$:. !l, !,'¢)' Qj>!lifoll k 

doe. no, go ®arlr so tar. Th,; Coun WIIS e-0nc.emed wi,h a gene!"~l prohibkion 



(u:nder ar,idc 7) of marks ·~~c~tir.1, th:.u a pinicul~r produ,1: i, l""" hannfu! th,n 

orhcr;". hi d1h context, it i~ unden,rni,dable that the Cou:1 ofJ1mic¢ ~h<:mld h"'I: 

thoui:,ht dut the mm\lfacrnr"" c,:mld eq11~!!r wdl 1,,;e" m::irk wliidi did not ,coaver 

lim ims,re~k,n, 1-1anknlarly ,ince (,;.: tl,., C.:m.'t r"=>rhd) fr h~d ken givcrJ.;; 

,u b,unci.tl ttm;, fo whld, m m;ke die cha11ge. If, howev.,t, tht pri,,tiple is , 

~;;,:ended t,, S&)'-ing ,h,1 pr<l'.hlbitioJt ,;,f dw- \l~ of ir.y in~rk d<r.s m,t impair the 

;ult,tantc of the right cm:tferred hy that ,nllf'.; bcG1use ~be prnpri('l,:,r c,;ri 

di~UlY;,'Ui:il:i 11,, goods iu ~orne oth<'r wrny, th<w l tlcinl,; it is (vl'!WJl'J! t<> r,:,c~m 

Europc-,m j:1.lri,prndenc~ on ili;:; foncion of"' !nlde =irk. 

llt !t ,,,ed 10 be thm,ght, at ~"l'' rnte in the United Kingdom, rhac the sol" 

fom:tim, of• trade =k Wl!S to dcnrne the o;il,';in nf the g:,;;,:xl,, ro dia, 'l,fi)' mark 

wl:kh h•d thi, fff~ v.'J:> ;i;; i;Ci!'.1d;,,; ""?" otb~ •• Uut ,he Cm,rt of Justire has m•cl~ it 

dezr tiut this is not the case. fo ~ C4&i /t17 L "Orci!d SA w &Him: NVf2C($J ECR 

I,5!85 the Ll)Ut, ofJu,tiee said that while the ~=tial func,,,m~ of rhe mark,,_.~ 

to "g.<J:;r.mtee IO emm,m"""" the or,gin of rbe gs:,,:yl._.s or ,~,-,,;=·, i, also bd orher 

f,;1.1.1;erlo:i~ 'fX'bkh ln~fud~d ~~ltl~ffillt~iug the: .q~a!it;~~ of th.<: g:¢¢dtf Ot U."fV'i~ i.n 

qt~e-~ion "~ _@:nd {~<Ath.t-:f :nort> obs(titl:'li") ¥;.,.,ffimu:nit.";11iont :ill\*EStt.."ient or 

~d.ve1-dsing1
\ In t>ther ~;1rorcls, 1.!u; m:uk rruay do-f:J.r mor:c r_h~n con,~~ 'fnf-Offll-j.tio;i 

a!>,,:,:, tM idc;ithy .;,f die m.tt:il!.'i<'!'JJ:er. E>."?c,a on bn.-.dmi; wr:.dd no dao,bt be 

.,bit w gi;cc s,vidcnce ubi::mt the w,:y in wrucli sud., m.u"KI <i!:!J>bl" ,~ CO.tb<tml1'.!" ro 

1m1k<c di<:>icc~ in Ji:\:i:rrofo,; with hl! im~,;~ of ~JI .md th., inug,, he wishe,; to 

ea,wey to oti,ers. Tl:rns the =Ik =y """""Y o. brand im11g:e wh3cl! m;:ri:­

ideritifi.':lltio.ti of the m.ttmfact-Jr<'r is u:,:,hle to da. In pmcti,;e, ""'!'}' large imms of 

mo11ey :ire invc~ted in cri:::itlor; tuch a bnm! i,n;,g,, :attached to w.inctive m:u:h. 

19. 1 therefore do not think tk,t rhe ]\!4grn.mt 9f-d1t BAT;;;,-'1;[..; C'.lll be g,'v;,n the 

hm~d inl<'9re,11ric,n wrud1 I SU!l,!:C$led .in r=i;raph 17 migbi; be put upon it. A 

prohibition on the use of a =irk i$ hi my vi~w :t tom!}lct;, d~pl'h>atiori of th<: 

P"'~'"'Y in rli,r m;i,.rk, n=iili~tm;.fu;i; Ui:\t the pr,:;,pneu:.r might b,;, abk to 

dh,~uish his goods ht ow UJ>l1 of =e OU+<,1' =rk. 



20. Ap;.rt from this point, J ,::,an i,ee no r""5Q!l why <lepri,•ing wn1e<:me of hi, 

p.r,;,pi;i,m,ry imere,;1; in ;; mu:k mcark for a toba-;xo product (however much h m;y 

t-.., m ,h,; p,;bli;; m,~n,~110 4,~ ~o) ~hou!d ~ differvm fo principl;; from ~ny o,hor 

dep::-i,·arion m 'wlritb tomp,;r.s,tion is requiro:;L The ;;,nlr ,O!llJ'.uy ,1rg,,1n1e[lt ~ 

it,~i mbaet'O trude m~Jb fall ittio the s:une rnte"ont of no,1~omL'lel'JSllu1bJe • . . ti, .. "' 

,foprlvitiom :., d;e procd;;. of cr1:ne, be,.n11ie ~moking l$ ddetenm;s m health. But 

tl1is, a, I ha,·i: alre.,dy sugges:.cd, .llt'ems m me m he ~ eonfu~ioll ,:,f rh,,;ught. k 

>1'omd, J think, be hw:fol oo suth gro~ to prohibit trnde in to~.11c"<:o ;iltQ!l<:ch~r. 

One m;;y comp= lalf Edg,;r(Lilwrp,;li) l.td"" IJ,iiwJ King;.ir,m (AprliGicioti No 

:576S3/97), • decisfon of the ECBK :ari:si.'!i; out o! che le,,,i,;fation banning !,andgum,. 

int.""1ured alter th1: Dunbhmc m;icssacre. The legislation pmvidd. for owner:; and 

,;t¢;\.krs m b~ paid eomp<.m5"rlon for t.ifil whkh had ro be s-urr:endett>d, but some 

d,t.1l~r,. d;1,im<'.d Wl'l.lf"'!'h"'1t:ion fork,,, of fomr·e b,.;&im,,:;,;, «Ji ,,,,,e]t The ECHR 5'tld 

tbt it '1'S>S not dt,,nnt:ion of"' pos;emon OeQUSi; they had no iei:icirnate 

e:>:~,cio~ th;tt th, r wo,Jl<l ~ lble to <t0miei.ie dei!ittg m gims for th~ indefinite 

<hi:'•~•l'.>re s~:u51.o be wr,:,llg ,<> ai~e thot a prohibhlon o,i r.l'ie ti:it of" trad, tru1tk, 

w-hic'h li:as d1~ ['ff~ csf t1i~di·;:1~~_ing thc1.~ ~'irli Sf!D:fl£ ID;'U'.k,z .;1;~Jn.,sr tl105;e wI-th 

;;.~i;..~k m.n.rb" CJJ1: be just.ifietl {Jn the ksis dl~t {;el!ing cig.p.rt."tt,es: ~- u.n-dc:str.;1ble .. 
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