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General remarks

We were surprised to see the number of licence modifications that DECC believes are
necessary to implement the Third Package.

We believe DECC's aim in this process should be only to introduce additional licence conditions where
there is no effective alternative. The Third Package does not oblige member states to use licensing as a
means of implementation, and we believe that where existing industry codes, agreements, practices and
the like already have the effect required by the EU legisiation, that is sufficient for the UK to demonstrate
compliance. To make additional licence modifications to reflect something that is already happening does
not seem to us to be a good use of public time or money.

Our responses to the specific questions are set out below.

1 on'é.ultees are invited to comment on Governi-nent proposais to implemeﬁt
he consumer protection measures of the Third Package.

Final bill within six weeks

We have some concerns with the proposed new licence condition to require energy suppliers to issue
a final bill within six weeks of customer transfer to a new supplier.

Customers want timely and accurate bills, and suppliers clearly have a commercial interest in sending
out the final bill as socn as possible. To ensure accuracy, a final meter read agreed by the customer,
the new supplier and the incumbent supplier is required, but in practice there may be cases where this
meter read needs to be clarified (for example, a customer may misread the meter and inadvertently
provide an erroneous reading}. It is not in the customer’s or supplier’s interest to produce an
inaccurate “final’ bill that will need to be corrected later; it is our experience that customars prefer to
wait in these circumstances to ensure that the last bill that they receive is indeed final.

The Billing Code, of which E.ON UX is a signatory, states that:

Your supplier will provide a final bill within 30 working days of the supply end date. Where this
is not possible the supplier will provide you with an explanation as to why the bill has not been
issued.

The Billing Code is a clear example of successful self-regulation, working for the benefit of customers




and is independently audited by KPMG.

We believe that a license condition requiring a final bilt in all cases within six weeks is not necessary,
and indeed that it may in fact reduce the level of service to customers.

Availability of consumption data

We believe that customers already have sufficient consumption information to presentto a
prospective new supplier. They have access to their consumption data directly from the meter, and
the introduction of licence condition 31A requires suppliers to provide annual statements to
customers detailing actual and projected consumption as well as tariff details, which could easily be
resent to the customer if they lose it.

Our interpretation of this requirement would be to respond to a customer request by sending a copy
of the customer’s last annual statement to the designated supplier. We would reguire safeguards
within the proposed licence condition to ensure that the requirement did not present an unnecessary
and costly administrative burden upon suppliers.

For example we would envisage a potential interpretation of this being a requirement upon suppliers
for consumption information to be passed only where a statement had been generated for a customer
by the supplier (i.e. the customer has been with the supplier for over 12 months} and for this to be
done by a pragmatic cost effective means (e.g. e-mailed).

Without these safeguards there is a significant risk that the industry would need to develop highly
complex data transfer systems to meet this requirement, as well as processes with sufficient controls
and safeguards to restrict access, subject to individual customer instructions. In any event, such
arrangements are likely to become redundant with the advent of smart metering central
communications functionality.

2 I:n respect of the requirement to switch customers within three weeks, subject
0 contractual terms, we propose to put in place a new Licence Condition

requiring the new supplier to give new customers a 14 calendar day period
fter the contract has been entered into, to consider whether they wish to

E)roceed with this. Unless the customer notifies the supplier they do not wish
o proceed, the Licence Condition will require the new supplier to give

customers the right to change their mind within 14 calendar days and then be
witched within three weeks, subject to outstanding debt {(and, in the case of

Elon-domestic customers, contractual conditions). Do consultees agree with
his proposal?

We believe that any initial 14 calendar day period should reflect existing statutory requirements that
give customers the right to cancel the contract, as set out in the Distance Selling Regulations, for
example. We do not believe that the customer’s cancellation rights should be extended to the end of
a 14 day period, but think that this time should be used for the supplier to carry out the checks
necessary to aliow switching to proceed.

in a small number of cases, existing industry systems and processes can prevent switching within three
weeks. This occurs in the gas market when the switching period includes non-business days, such as
bank holidays, and would result typically in minor delays of one or two days. To rectify this situation
would require extensive investment in industry systems, including those operated by the gas




transporters’ agent xoserve, as well as on gas shippers’ and suppliers’ own systems. We do not believe
that this cost, which would ultimately be borne by customers, is proportionate to the issue it seeks to
resolve, so we suggest that any license condition should define the three week period in terms of
‘working days’. This is in line with the usual approach to standard licence conditions.

1t should also be noted that the switching process can be frustrated by incorrect information provided
by customers, such as incorrect meter reference numbers. This could result in a supplier, through no
fault of its own, being unable to satisfy a three week switching requirement. We therefore believe that
any license requirement should be set out on a ‘reasonable endeavours” basis.

We propose that as well as the existing enforcement mechanisms discussed earlier, contracts should
enable consumers to take legal action for breach of contract if they are not switched within three
weeks, after the end of the 14 calendar days, as described above.

Itis highly likely that any loss suffered by a customer as a consequence of a late transfer will be
extremely small, and there are already existing routes for customers to seek recourse under the CEAR
Act via their supplier, Ombudsman or where appropriate Consumer Focus. We have concerns that a
licence condition specifically requiring a supplier to reference in their contract that a customer has a
right to take legal action could result in spurious claims which will increase administration and lead to
higher costs overall to the industry, which will ultimately be borne by customers.

3 Do consultees consider that the requirement on supply undertakings which

re not registered in Great Britain, to provide a GB address for the service of
he documents, poses any difficulty for these suppliers? Evidence of costs to
hese suppliers would be particularly welcome.

A robust regime for licensing companies to operate in the British energy supply market is in the best
interests of both customers and other companies, and can contribute to the prevention of fraud and
money laundering,

Woe do not think it unreasonable to require supply businesses to have a British address to enable
customers to pursue disputes with them without incurring potentially high costs trying to serve papers
in another country.

4 |Do you have any comments relevant to our consideration of which
unbundling models should be available in the GB market?

e

We are happy with DECC's proposed approach to unbundling of TSOs in GB. To avoid any
inconsistencies in the interpretation of the ownership unbundling provisions, it should be clarified in
the legislation or licence regime that the Article 9(9) derogation is available to all TSOs that need to be
certified against the Third Package unbundling requirements. Furthermore, we would reiterate the
comments that we made in our response to DECC's earlier consultation on the implementation of the
Third Package, and in our later response to Ofgem on the certification of TSOs.

Whatever model is in place must be shown to be at least as effective as the options set out in the Third




Package. We accept that different arrangements are in place for the Scottish transmission businesses,
but would stress that full functional separation of these activities from generation and supply activities
is vital for the effective operation of a competitive market.

5 [Do you have any views or concerns with how we intend to apply these new
Third Package requirements on TSOs and DSOs?

As we said in our response to DECC's initial consultation on the implementation of the Third Package,
and in our response to Ofgem on the certification of TSOs, a number of significant infrastructure assets
already in operation were constructed on the basis of exemptions from the unbundling requirements
and other aspects of the current regime. We remain of the view that the exemptions for these assets
should be extended, and that they should be exempt from the ownership unbundling requirements of
the Third Package, as would be possible for new infrastructure.

The approach proposed by Ofgem for the certification of interconnectors seems reasonable, and in
particular, we support the proposal that the certification process should take into account the
circumstances under which an interconnector was constructed {for example, on the basis of a
regulatory exemption or rules equivalent to an exemption). We share Ofgem’s view that where
existing exemptions or equivalent rules are still valid, as is the case for BBL and Interconnector (UK),
these exemptions or equivalent rules should endure and the interconnectors should be exempt from
the unbundling provisions of the Third Package. We agree that the exemption should apply to the
whole capacity of the infrastructure.

We believe that these exemptions should be formally set out in the certification procedure or
applicable legislation.

Regarding DSOs, we believe that the business separation regime already in place in England and Wales
is robust, and we believe that it is already in line with the requirements of the Third Package.

Finally, consideration should be given to the treatment of offshore transmission owners (OFTOs). They
are not an ISO and may not fit the description of a TS0, as National Grid is designated the system
operator for offshore transmission. They also do not qualify under the 9(9) derogation, as no OFTO
existed prior to September 2009, A possible suggestion is that they could be considered as a TSO, but
that they subcontract the SO function, either to National Grid as NETSO or a third party.

In relation to the OFTO certification process, there is a suggestion that this may take several months.
This could extend the timescales required to appoint an OFTO, which is already expected to be a 12
month process. It may be helpful if OFTOs are certified as part of the pre-qualification process in the
OFTQ tender.




Chapter 3 — Gas Infrastructure

6 | Should "the"Gas Directive requirements for storage and LNG'operators be
fintroduced through a new licence regime or by amending existing legislation?
Please provide evidence of costs and benefits wherever possible.

We agree with DECC's view that gas storage facilities that are exempt from offering third party access
should also be exempt from the unbundling requirements of the Third Package.

We note that the transparency requirements in article 19(4) of the gas regulation would apply to
exempt facilities. We would like to see the data required defined clearly so that all operators provide
the same information in the same format, and would also suggest that the information for the various
facilities be collated and published in one place, perhaps on National Grid’s website. This will make it
easier for users,

We do not believe there is a need for a licence for gas storage operators in GB, and are not aware of
any other Member State considering one. A licensing regime would add uncertainty to a market that is
already functioning well, and could adversely impact on investment in GB. We are convinced that the
existing light touch approach remains appropriate and proportional.

7 |fl;lp|él.l‘lel;l..ﬁ.ng b“i'hdi;g“decisior'ls

For the reasons we have set out in the consultation document, the
overnment proposes to replace the current collective licence modification[
bjection arrangements with a process that allows Ofgem to reach its
ecisions subject to appeal to an appropriate body. This would reinforce
fgem’s power to make decisions in accordance with their powers and duties’

under the Third Package, and would give all licensees the same right of]
ppeal. Ofgem’s decisions, as now, would need to be reached following
onsultation and subject to the principles of better regulation. This proposal
ould include all Ofgem licence modification decisions and not only thosel
overed by the Third Package. We would be grateful for your views on these

proposals.

We have significant reservations regarding DECC’s proposals to change the collective licence
madification process, and are unconvinced that they are in fact required in order to comply with the
Third Package.

The current regime fosters early engagement, dialogue and partnership through a well established
system of consultation and discussion, and the right of appeal of major regulatory decisions is a
fundamental element of a balanced regulatory model. We believe that the existing arrangements
encourage debate, discussion and negotiation between Ofgem, companies and other stakeholders,




and are more likely to result in the timely implementation of properly considered, balanced solutions.

We will respond more fully on this issue in our response to DECC’s Third Package consultation on
licence modification appeals.

8 Do you have any views or concerns wifil hdﬁ .we intend to iﬁtroduce the
regional co-operation elements of the Third Package?

DECC’s proposal for Ofgem to represent the UK at ACER, taking account of the views of the Northern
Ireland regulator, seems sensible. We recognise that the All Istand market has some fundamental
differences from the GB market, but would like to see continued cooperation between the regulators

to avoid further divergence.




