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January 2015

Freedom of Information Request 

Dear 

Thank you for your email of 12 January in which you asked for the following information in respect of the Civil Procedure Rule Committee:

Ref: Civil Procedure Rule Committee: Pre-Action Protocol for Debt Claims.

In your letter to Consultees dated 1 September 2014 there is mention of letters from organisations representing creditors 

Could you send to me, or publish, copies of these letters. I should also like copies of the responses to the consultation and to know the date by which any decision on the new protocols will be made/announced. 

Are minutes of the CPRC meetings published ? If not could I have those related to the Pre-Action Protocol for Debt Claims please. 

Your request has been handled under the Freedom of Information Act 2000 (FOIA).

I can confirm that the CPRC did receive unsolicited correspondence prior to the consultation being undertaken. This correspondence does not form part of the basis of any decision making process-either to launch the consultation or form part of the consultation itself.  However at this juncture this correspondence will not be  disclosed  for the reasons set out below.

One letter was addressed personally to a committee member and may be subject to privilege. The other correspondence was sent to the committee as a whole but was, as mentioned above, not acted upon. In any event permission of all parties would have to be granted prior to releasing the correspondence. 

As the Debt Pre-Action Protocol is subject to further consideration by the committee, it would be premature to release the requested consultation documents at this juncture. 

In general terms all third party papers that are referred to and/or tabled during proceedings of the CPRC are released. For more information on FOI and the CPRC please see the following hyperlink https://www.gov.uk/government/organisations/civil-procedure-rules-committee.

I attach copies of the minutes of the CPRC when Pre-Action protocols were discussed. Please note that the December 2014 minutes are not yet available. Should you require copies of any of the papers referred to therein please do get in touch.

No decision has been taken on the form of the new pre-action protocol, or indeed when it will come into effect. However to assist you I should be delighted to add you to our list of Stakeholders; allowing for circulation relevant documents by e-mail.

You can also find more information by reading the full text of the Act (available at http://www.legislation.gov.uk/ukpga/2000/36/contents).
You have the right to appeal our decision if you think it is incorrect. Details can be found in the ‘How to Appeal’ section attached at the end of this letter.
How to Appeal
Internal Review

If you are not satisfied with this response, you have the right to an internal review. The handling of your request will be looked at by someone who was not responsible for the original case, and they will make a decision as to whether we answered your request correctly.

If you would like to request a review, please write or send an email to the Data Access and Compliance Unit within two months of the data of this letter, at the 

following address:

Data Access and Compliance Unit (10.34),

Information & Communications Directorate,

Ministry of Justice,

102 Petty France,

London

SW1H 9AJ

E-mail: data.access@justice.gsi.gov.uk
Information Commissioner’s Office
If you remain dissatisfied after an internal review decision, you have the right to apply to the Information Commissioner’s Office. The Commissioner is an independent regulator who has the power to direct us to respond to your request differently, if he considers that we have handled it incorrectly.

You can contact the Information Commissioner’s Office at the following address:

Information Commissioner’s Office,

Wycliffe House,

Water Lane,

Wilmslow,

Cheshire

SK9 5AF

Internet address: https://www.ico.gov.uk/Global/contact_us.aspx
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Agreed Minutes of the Civil Procedure Rule Committee


Friday 11 October 2013, Room E200 Royal Courts of Justice



Members attending 


Lord Justice Richards (Chair)


Mr Justice Sales



Master Fontaine



District Judge Lethem


HHJ McKenna



District Judge Hovington


Edward Pepperall QC



Nicholas Bacon QC



William Featherby QC



Qasim Nawaz



Amanda Stevens



Tim Lett


Apologies



1.
Apologies were received from the Master of the Rolls and Mr Justice Coulson.



Minutes



2.
The minutes of the July meeting were approved, subject to amendment of typographical errors.


Matters arising 



3(a).
Designated Civil Judges – members suggested that it would be useful if a list of Designated Civil Judges could be published.



Action: Andy Caton to investigate if a list could be included on the judicial website.



3(b).
Paragraph 10, Correspondence from the Law Society and FOIL on the Low Value Personal Injury Scheme: The Chair confirmed that responses had been sent to the Law Society and FOIL.



3(c).      Paragraph 25, Time limit for appeals – The Chair reported that further to the discussion in July he had written to the Senior President of Tribunals indicating the provisional view formed by the Committee, that the appropriate time limit should be 21 days for all chambers.     The Senior President is circulating that view amongst all the chamber presidents and also the Court of Session of Scotland as it is desirable that there is  a unified approach across the tribunal system.  Once a response had been received, the matter would return to the Committee.



3(d).     Paragraph 26, PD52B Table A: The Chair confirmed that all Designated Civil Judges had been contacted and asked to confirm the information in the table setting out where appeals are to be lodged.  The responses and proposed amendments would be considered when the Committee discuss amendments in relation to the Single County Court. 



3(e).     Paragraph 29, Part 36: The work of the Part 36 subcommittee had previously been deferred until the Jackson reforms were in place.  In the interim, the chair of the subcommittee and the judicial member Mr Justice Henderson had both left the Committee. David di Mambro had kindly relinquished chairmanship of the subcommittee, but had asked to stay on as a member in order to complete his particular section of the work.  Edward Pepperall had been asked and agreed to take over as Chairman, with Amanda Stevens and Qasim Nawaz to continue as members.   Mr Justice Sales agreed to join the subcommittee as the judicial member. 



3(f).       Paragraph 30, Registered Design Tribunal:  At the July meeting the Committee was asked to consider changing an amendment already agreed in respect of the Intellectual Property rules.  The amendment was effectively to omit certain provisions to enable them to be dealt with by primary legislation.  The explanation for the proposed change had been circulated by email after the meeting and agreed.



Update on the Pre-Action Protocols subcommittee’s work



4.
District Judge Burn reported that the revised Guidance for Experts was nearing completion.  However, at the recent Expert Witness Annual Conference a number of points had been made which would need to be taken into account.  There had also been strong representations from experts that the Guidance should remain annexed to PD35.  As the Committee had already concluded that PD35 was not an appropriate place for the Guidance, District Judge Burn thought it appropriate to bring to the Committee’s attention the strength of feeling amongst the conference attendees.  After further discussion, the Committee decided that their original decision to move the guidance from the rules should stand. 



5.
District Judge Burn updated the Committee on the progress of the review of the individual protocols and reported that it may be necessary to undertake some limited consultation, particularly where changes in the benefit system may have an effect.  The Pre-Action Protocol on Conduct may present problems in that there was some potential overlap with work Mr Justice Ramsey is doing on the outstanding Jackson recommendations.  



6.
In view of the heavy agenda for November and December, the Chair suggested that it would be sensible to circulate the PAPs as they became available so that any small points or comments could be addressed by the subcommittee.  Any major points raised could be considered by the full committee with the benefit of the subcommittee’s considered view. 



Mesothelioma consultation



7.
David Parkin took the opportunity to update the Committee on the MoJ consultation on Mesothelioma which closed on 2 October.  One of the proposals in the consultation is for a specific Mesothelioma PAP.  The consultation had excited strong feeling both about the detail and its purpose and the extent to which a PAP is needed.  MoJ is considering the responses and the Government’s response would be published in due course.  District Judge Burn commented that work on the Disease PAP could not be completed until the proposals for Mesothelioma are finalised.  



Letter from Law Costs Lawyers:  Conduct of Litigation CPR(13)53



8.
The Committee’s attention was drawn to the correspondence from the Society of Law Costs Lawyers that expressed concern that neither the rules nor the PD make provision for conduct of litigation by their members, at the costs stage.  In Senior Costs Judge Hurst’s absence Master Howarth put forward the view of the costs judges.  The Committee agreed that the distinction between rights of audience and the representative who is on record needs to be clear in the rules. The practical problems that may arise if Part 42 is amended to allow costs lawyers and other legal representatives in a similar position to come on record, in particular if there are matters still proceeding under the main action, were discussed.  Nicholas Bacon agreed to look at the issue further and return to the Committee with his findings in November or December. 



Action: Nicholas Bacon to report back to the Committee in November or December.


Letter from the Coalition for Access to Justice for the Environment CPR(13)54 



9.
The Committee considered the letter from the Coalition for Access to Justice, which raised three issues relating to the recent amendments to judicial review procedures:  (i)  whether guidance would be issued to the judiciary as to the exercise of their discretion with regard to extensions of time, the award of costs and totally without merit certifications in litigant in person cases; (ii) an indication as to how the Committee’s  duty in respect of consultation had been met; and (iii) how the Committee had taken into account the duty in the statute in relation to ensuring a fair, efficient and accessible justice system.   The Chair noted that some issues raised were matters of policy for the MoJ and that a similar letter had been sent to the MoJ.  The Committee agreed that it was not appropriate to issue guidance and that the application of the rules should properly be left to the discretion of the judiciary; that the changes recently made had been introduced following a public government consultation and the Committee’s view was that no further consultation was necessary in the circumstances; and that the Committee considered the amendments to be compatible with their obligations as set out in the statute.  It was agreed that a response in those terms would be sent to the Coalition.



Action:  Chair to write to the Coalition.



Letter from Lambert Pugh CPR(13)55



10.
The Committee agreed that the request that QOCS be extended to consumer credit cases was a matter for policy for the MoJ and that the Chair should respond along those lines. 



Action:  Chair to write to Lambert Pugh.



Precedent H CPR(13)56 and CPR(13)59



11.
The issue raised by Treasury Solicitors in relation to certification of Precedent H had been addressed by MoJ and Mr Justice Ramsey.  Various solutions had been put forward and the views of Master Howarth were sought.  Master Howarth felt that the Treasury Solicitors’ approach would not cause a problem but that the issue was slightly wider than Precedent H and that the certification on bills of costs and summary assessment may need to be considered.   Historically, estimated costs had not been the subject of certification by the parties, it was introduced with Precedent H. Senior Costs Judge Hurst had after consultation with his colleagues formulated a phrase which could be applied in respect of all budgets.  District Judge Lethem said that he had discussed the matter with Master Howarth and thought that it would be advisable to give Mr Justice Ramsey and others the opportunity to consider Senior Costs Judge Hurst’s draft and to bring the matter back in November when agreement had been reached.  The Committee agreed that rather than give the Treasury Solicitor informal advice now, it would preferable to reach an agreed formal decision that could be implemented quickly.  Committee members were asked to send any comments on the proposed wording to District Judge Lethem who would take the lead on this matter.


Action:  Matter to return to Committee in November. 



Service of Trust Claims Out of the Jurisdiction CPR(13)57



12.
The Committee considered the proposals which the Chair indicated had the support of the Chancellor and the Master of the Rolls and a strong endorsement on behalf of the Chancery Division.   The Committee agreed that the views of a wider audience such as the Bar Council, Law Society, and Chancery Bar Association should be sought through a short formal consultation.  The matter would return to the Committee once the consultation has closed and the responses considered. 



Appeals against determinations of the Pensions Ombudsman CPR(13)58



13.
The Committee were asked to agree the proposed form of words to amend Part 52 to provide for a permission filter in appeals against determinations of the Pensions Ombudsman.  The Committee agreed the amendments.



Costs Budgeting Consultation



14.
Mr Justice Sales updated the Committee on the costs budgeting consultation exercise that had taken place in July.   Following consideration of the responses and a further subcommittee meeting Mr Justice Coulson would present a paper with conclusions to the November meeting. 



Transcripts at Public Expense



15.
Mr Justice Sales noted that the authority for ordering transcripts at public expense is difficult to identify and does not appear in Part 52.  The Chair noted that there was provision in PD52B allowing application to the appeal court for a transcript but there was no corresponding provision in PD52C.  In any event it might be appropriate to include a broader power in the rules. The Committee agreed that further consideration is needed before any draft amendment is proposed.  The Chair agreed to pursue the matter and bring it back to the Committee at a later date.



Action:  Chair to consider and bring back to a meeting in due course.


Single County Court CPR(13)52



16.
District Judge Lethem gave a brief overview of the background to the changes and the decisions the subcommittee had made in respect of a number of issues such as points of entry, terminology, harmonising the procedures between the business centres and the courts, transfer of work, hearing centres.  A particular problem that had been identified, and was as  yet unresolved,  concerned the changes to the County Courts Act 1984  that allow all judges to be judges of the county court, and the implications that has for the identifiable jurisdiction of the district judge as distinct from the circuit judge.  Judge Lethem thanked Andrew Currans the drafting lawyer for the enormous amount of work done in getting the amendments ready both for the subcommittee and the full committee. The Chair endorsed the expression of thanks and extended it to the subcommittee for the extraordinary work done.  



17.
The Committee considered the draft amendments in detail and recommended a number of changes to the drafting.  The Committee debated at length the issues raised by the amendments to the County Courts Act 1984 that brought a long list of judges within the definition of “judge of the county court”.  It was decided that further thought needed to be given to the policy behind the amendments to the Act, and to the intended manner of deployment of judges to sit in the county court, before the appropriate drafting amendments can be made.  



The meeting finished at 14:30


Jane Wright



Secretary 



October 2013


Attendees:



Master Howarth


District Judge Burn



David Parkin (MoJ)



Alasdair Wallace (MoJ)



Andrew Currans (MoJ)



Andy Caton (Judicial Office) 



Jane Wright (Secretary)


Clare Galloway (HMCTS)



Paul Downer (HMCTS)



Meg Oghoetuoma  (MoJ)
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 Minutes of the Civil Procedure Rule Committee


Friday 8 February 2013, Room E201 Royal Courts of Justice



Members attending


Master of the Rolls


Lord Justice Richards


Mr Justice Coulson


Mr Justice Sales


His Honour Judge Stewart QC



Master Fontaine


District Judge Burn



District Judge Lethem



Nicholas Bacon QC



William Featherby QC



Qasim Nawaz


Amanda Stevens


Edward Pepperall


David Grant


Tim Lett



Apologies



1.
Apologies were received from Katy Peters.



Matters arising from minutes of 7th December 2012


2.
The minutes of the meeting were agreed subject to minor amendments.  The following matters arising from the minutes were noted.



Pre-Action Protocols for LVPI in RTA and EL/PL Claims (paragraph 3)


Members confirmed that they had received copies of responses to the CPRC consultation on the protocols together with a digest of the responses.



Costs rules and practice directions (paragraph 10)


The transitional provisions would be raised as a substantive matter under item 2 on the agenda.



Orders in respect of costs insurance policies in clinical negligence cases (paragraph 14)


It was agreed that a redraft of the provisions tabled at the meeting on 7th December would be circulated.  Following a discussion between Moore-Bick LJ and the MoJ subsequent to the meeting, they agreed that no further change or amendment to the rules was required.



Small Claims Mediation Service (paragraph 15)


The documents for this item have been prepared and will be discussed as a substantive item (brought forward from Any Other Business). 


Right of Prosecutor to appeal to the HC against grant of bail (paragraph 20(b))


Mr Justice Ramsey flagged that provisions would need to be made to accommodate appeals to the High Court against grant of bail.  Amendments have now been drafted and will be considered as a substantive item (brought forward from Any Other Business).  


Progress of the Statutory Instrument for the 60th Update to the CPR


3.
The secretary reported that the Statutory Instrument had been finalised and signed by Committee members and, subject to the approval of the Minister it would be made and published shortly.  The PD Making Document had been drafted and would be published once approved by the Master of the Rolls and the Minister. The Chair asked the MoJ what the position would be should a further sweeping up Statutory Instrument be required further to any decisions made today.  John Hall agreed to make enquiries and advise the Chair of the position.  Alasdair Wallace confirmed that there was time to prepare a supplementary Statutory Instrument to come into force on 1 April 2013.  The Committee also asked for an update on the standard directions website and in particular if it would be live by 1 April.  The secretary confirmed that it would be ready by 1 April and would possibly be live before then giving users the opportunity to access the site and download material of interest. 


Action: John Hall to report back to the Committee on the possibility of an additional Statutory Instrument.



CPR(12)02 Proposed Amendment to the revised version of CPR 3.12 – Memorandum from the Chancellor



4.
The Committee considered revised drafts of new CPR 3.12(1) proposed by the Chancellor of the High Court.  The new rule, in the form previously agreed, provides the Admiralty and Commercial Courts with an exemption from costs management.  The Chancellor set out that the intention behind the proposed amendment is to: provide parity between jurisdictions as commercial claims can be brought in any of the Commercial Court, the Chancery Division, the TCC and the Mercantile Courts; prevent forum shopping and thus maintain the balance of work between courts and ensure that the calibre of judges in these jurisdictions is not diminished. A common approach across the courts for high value cases is desirable.   The proposals had the support, in principle, of the LCJ, Master of the Rolls and the President of the QBD.  


5.
The Master of the Rolls voiced his support and agreed that an adjustment to the rule was required in the short term but said that the rule as a whole should then be reviewed.  He also emphasised that it was important to let the professions know of the impending change quickly.


6.
The Committee accepted the force of the argument about lack of parity and the risk of forum shopping.  It felt that it would not be reasonable at this stage to remove the exemption for the Admiralty and Commercial Court without hearing representations from those courts.   It agreed that an amendment should be made, subject however to subsequent review of all the exemptions from costs management. The Committee discussed the form that the amendment should take, including the question whether it was possible and desirable at this stage to include the relevant criteria in the rule itself rather than providing for directions to be given. The outcome of the discussion was agreement to an amendment in substantially the form proposed by the Chancellor, save that the power of direction in the case of the TCC and the Mercantile Courts was to be that of the President of the QBD. The Committee discussed whether the issue of guidance by the President of the QBD or the LCJ would set a precedent for the routine publication of practice directions or notices outside the CPR.  The Chair confirmed that this was not the intention and that these steps are being taken as a temporary measure due to the time constraints.  The precise final wording of the amended rule would be agreed out of Committee.


7.
Publication of the intended measures was discussed.  Time did not permit the inclusion of the amended rule in the Statutory Instrument already made, but the material would be included in a further Statutory Instrument.  As an exceptional emergency step, to provide clarity for parties, an interim notice setting out the intended change to the rule and the proposed directions would be published. 


8.
The Chancellor of the High Court agreed to provide a draft of the notice to the Committee before publication.  Mr Justice Sales and Mr Justice Ramsey would assist in drafting of the notice.   



9.
 A subcommittee would be convened to review the exemption in new rule 3.12(1) as so amended.  A number of members of the Committee volunteered to serve on the subcommittee.  It was left to the Chair to determine the composition of the subcommittee. 


Action: Chancellor in consultation with the HoDs to prepare a notice setting out the proposed changes to rule 3.12(1) (Sales J and Ramsey J to assist).  A copy of the notice is to be circulated to the CPRC out of committee. The final wording of the notice is to be circulated to the Committee before being posted on appropriate websites. The amended rule to be tabled at the March meeting with a view to its inclusion in a supplementary statutory instrument.


Letter dated 7 February 2013 from the President of the Law Society


10.
The Chair asked the Committee to consider the letter from the Law Society which sets out their concerns in respect of transitional provisions for QOCS, timing of application of the proportionality test, recovery of success fess for counsel instructed after 1 April, and ambiguity in rule 44.14(1).  He noted that certain of these points had also been raised by APIL in a letter to the Master of the Rolls.   



Transitional provisions for QOCS



11. 
Committee members recalled that this point had been previously discussed by the Committee and at length at the CJC meeting with stakeholders.  The Committee agreed that the simplicity of the rules would be eroded if exceptions were made.  Parties had sufficient time to take out the appropriate insurance and the Committee did not expect more than a few cases to be affected.  The Committee agreed that no change to the rules should be made.  


Transitional provisions for new rules on proportionate costs



12. 
A number of Committee members felt that the changes had been heralded in good time for practitioners to prepare, but it was agreed that on balance and in the interest of fairness an amendment should be made to allow the costs regime in force before 1 April 2013 to apply to work done before 1 April 2013 for a case commenced after 1 April 2013.  The amendment would be included in the supplementary Statutory Instrument.


Recovery of a success fee in respect of counsel 


13.
The point raised concerns the provisions set out in s.44 of the LASPO Act 2012, and is not one the Committee can address.  The Law Society would be advised to contact the MoJ on this point. 


Ambiguity of Rule 44.14


14.
The Committee noted that this had been raised and discussed by the Committee previously.  The consensus was that it was unlikely that the rule could be interpreted in the way suggested by the Law Society and that no amendment was necessary.  


Action:  The Chair would respond to the Law Society setting out the Committee’s response.  The agreed change to rule 44.3 would be drafted to be included in the supplementary Statutory Instrument. 


CPR(13)06 Right of prosecutor to appeal to the High Court against grant of bail



15.
The Committee considered the short amendment to Order 79 to make provision for right of appeal by prosecutors to the High court against the grant of bail in the Crown Court which had been introduced by s.90 of the LASPO Act 2012. The amendment to Order 79 was agreed and would be included in the supplementary Statutory Instrument.  A practice direction had also been drafted, and the wording agreed but further consideration of how this would be published is required as RSC Orders do not usually have supplementary practice directions.  The nature of the guidance would be agreed with the Master of the Rolls.  


Action: Agreed rule to be included in the supplementary Statutory Instrument. The nature and publication of the guidance to be agreed with the MR.  



CPR(13)05 Small Claims Mediation Service.  Proposed Extension of the Automatic Referral Pilot



16.
The Chair introduced the matter which is an extension of the existing Small Claims Mediation Automatic Referral pilot (PD51H) which concludes in March.  HMCTS explained that the extension was intended to capture more cases by including cases issued through the CPC and MCOL providing more material for the evaluation.  The Committee were unclear how many additional cases will be captured by including the CPC claims as the majority would be consumer credit cases. HMCTS reported that many users with utility debts sought mediation, and although it would not be a large number it was expected that about 6% of cases going through CPC would be mediated.  The Committee approved the extension of the pilot and the practice direction.  The Chair thanked Nick Albrow the HMCTS representative for his contributions to the CPRC.  Nick would be taking up a new post in Wales and Paul Downer would be the new representative for HMCTS on operational matters. 


CPR(03)01A, 1B, 1C, 1D The RTA and EL/PL Protocols for Low Value PI Claims



17.
Before turning to the protocols the Chair asked the MoJ to update the Committee on the Government’s present position on the proposals.   Rory Munro reported that in response to a judicial review Letter Before Claim from APIL the Secretary of State had conceded the first limb of the review in respect of an evaluation of the scheme upwards, and indicated that he would consider afresh his position as to timing.  The MoJ consultation on the fixed recoverable costs garnered over 700 responses which are currently being analysed. MoJ expected that an announcement would be made in late February, on fixed recoverable costs and implementation timing, following analysis of the responses.  MoJ invited the Committee to consider the draft rules without the costs figures, with a view to the structure of the rules.


18.  
The Chair thanked the subcommittee for the work done on the protocols and Mr Justice Sales set out the particular points the Committee were asked to consider.  Mr Justice Sales also extended his thanks to the subcommittee; he reported that although there had been significant areas of disagreement the subcommittee had remained on good terms.   The view of the full Committee was sought on points which they had not been able to resolve, as set out in the papers.  A further paper originally discussed at the November meeting was before the Committee again today as it had not been concluded. 


Submission of claims (all claims submitted on or after 1 April 2013 Option 1 or claims in relation to accidents occurring on or after 1 April 2013 Option 2)


19.
Andrew Parker set out the case for Option 1 in that the transitional provision will: only affect those cases already within the scope of the protocol (under £10,000); avoid a backlog of claims proceeding under the old protocol; and be consistent with the CPR transition rules.   Amanda Stevens set out the case for Option 2 in that the transitional provision will: meet the expectations of stakeholders; affect those firms already on a retainer who have not submitted a claim; assist with the development of software. The majority were in favour of Option 1. The Committee felt that the implementation date would be significant and any decision made may have to be revisited once the implementation date was known.  



Advice on quantum – fees for counsel 


20.
The Committee considered the arguments in favour of including a fee for counsel - complexity of cases up to £25,000 requiring specialist advice; safeguard against inadequate recompense; and against - assessment of quantum in a defined costs band are within the competence of a solicitor, payment for counsel’s advice should not be part of fixed costs.  The Committee felt it would be appropriate to provide for a fee and discussed whether a blanket fixed fee in all cases or a fee paid on a case by case basis would be appropriate.  The Committee agreed that the subcommittee should agree a form of words based on the suggested paragraph in CPR(13)01C.  


Settlement between stage 3 and issue of Stage 3 proceedings



21.
The Committee agreed with the proposition that provision should be made for recovery of costs incurred in preparation of the court proceedings pack where the claim is settled before Stage 3 proceedings are issued.  The trigger for payment of costs was discussed but it was left to the subcommittee to draft the form of words, and for the MoJ to consider the appropriate fixed costs. 


22.
The Committee consider the protocols prepared by the subcommittee, and the draft rules and forms prepared by the MoJ. 



Protocols



23.
The Committee noted some inconsistencies in the contents table and the contents and other typographical errors to be rectified in the final version.  Subject to these changes and the drafting and approval of the wording to address the issues set out in paragraphs 19-21 above, the protocols were agreed. 



CPR(13)04 Extension of the RTA Scheme


Rules



24.
The Committee made some minor drafting amendments but were content with the structure of the rules.  Further consideration would be given to them once the details on costs were available.   



Forms



25.  
Subject to the insertion of a footnote in the court proceedings pack forms to indicate that the offer in part B may differ from the total heads of damage.  Amanda Stevens agreed to provide a form of words. 



Action:


Drafts in respect of paragraph 19-21 to be agreed by the subcommittee.



MoJ to consider the appropriate fixed costs (paragraphs 20 and 21).


Amanda Stevens to provide form of words for the court proceedings pack.



Any other business



Pre-Action Protocols



26.
The Chair reported that the CJC had accepted the suggestion that the Pre-Action Protocols are better considered by the CPR Committee than the CJC.    The Committee agreed that it would be appropriate provided engagement with stakeholders was maintained where necessary.  A subcommittee would be convened to consider the redrafting already undertaken and to consider the remaining protocols. 


Action:  Subcommittee to be set up and plan of work agreed. 


Late papers


27.  
The Committee agreed that late papers gave members insufficient time to consider in depth the proposals being made.  This may lead to ill-considered decisions.  It was agreed that if papers were received too late, the Committee would contemplate deferring consideration of the papers to another meeting.



Committee Dates


28.
Dates for the remainder of 2013 and 2014 would be circulated by the Secretary with papers for the next meeting. 



Action: Secretary to circulate dates.


Statutory Instrument



29.
The Chair thanked members for their detailed consideration of the Statutory Instrument.



30.
The meeting closed at 3.30pm.



Jane Wright



Secretary to the CPR Committee



February 2013


Attendees:



Chancellor of the High Court



Mr Justice Ramsey



Senior Cost Judge Hurst


David di Mambro



John Hall (MoJ)



Andrew Parker



John Spencer 



Rory Munro (MoJ)



Nick Albrow (HMCTS)


Paul Downer (HMCTS)



Alasdair Wallace (MoJ)


Katie Fowkes (MoJ)



Peter Farr (Judicial Office)



Andy Caton (Judicial Office) 



Jane Wright



Amendments to drafts


RTA Protocol



1.1(9) delete “and”; (10) change full stop to semi-colon(and EL/PL protocol);


5.1 change portal address to www.claimsportal.org.uk (and EL/PL protocol);


6.6 delete “personally”; insert “do so” after legal representative (3rd line), delete “sign the statement of truth on behalf of the claimant” (and EL/PL protocol);


7.16 (b) lower case for “Where” – alignment of paragraphs to be rectified;


7.43(2) insert “allowed disbursements in rule 45.19”, delete “disbursements”; make same change throughout RTA protocol; and


7.46 change may be required is Stage 2B fixed fee is introduced – may revert to original wording. 



EL/PL Protocol



1.3 reference to website incorrect; 


5.3 cross reference to 1.1(3);


5.5 (1) delete; 


5.5 (2) and (3) renumber and amend cross references to 6.11 and 7.33; 


6.6 insert reference to judiciary website; 


6.15 insert previous provision “For admissions  …”  see 6.17 of RTA”;


7.2 and 7.3 reverse order; 


7.8 insert “of liability” after “admission”;


7.16 s/c to provide revised draft to be circulated by email ,out of committee, for comment;


7.40 amend as in the RTA protocol;


7.40(3) “any success fee” check consistency with other paragraphs is “any” used throughout; and


7.50 amend cross reference to read 7.48.


Rules


45.19(a) delete “and” insert “or”



49.29C “practises” to replace “practices” here and throughout


Table 6B - consistency in headings, commas, last heading under (c) £15,001 – check all other entries of a similar nature. 



49.29F (a) delete “and” insert “or”
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Minutes of the Civil Procedure Rule Committee


Friday 8 March 2013, Room E201 Royal Courts of Justice



Members attending


Master of the Rolls


Lord Justice Richards


Mr Justice Coulson


Mr Justice Sales


His Honour Judge Stewart QC



Master Fontaine


District Judge Burn



District Judge Lethem



Nicholas Bacon QC



William Featherby QC


Katy Peters


Qasim Nawaz


Amanda Stevens


Edward Pepperall


Tim Lett



Apologies



1.
Apologies were received from Edward Pepperall and David Grant.  The Chair noted that Edward Pepperall had been awarded silk in the 2013 list and offered congratulations to him in his absence.


Matters arising from minutes of 8th March 2013


2.
The minutes of the meeting were agreed subject to minor amendments.  The following matters arising from the minutes were noted.



2(a) Paragraph 3: Supplementary Statutory Instrument


John Hall had confirmed that a further Statutory Instrument could be made and a draft had subsequently been circulated to members for approval.



2(b) Paragraph 9: Amendment to Rule 3.12(1)


The drafted amendment to Rule 3.12(1) had been circulated together with the notice containing the draft joint direction of the Chancellor of the HC and the President of the QBD and had been approved out of committee.  In addition members of a subcommittee to evaluate the exclusions in Rule 3.12 had been identified.  Coulson J would chair, with Sales J, DJ Lethem, Edward Pepperall and Qasim Nawaz as members.   An additional member nominated by the PQBD would represent the interests of the Commercial and Mercantile Courts, and the subcommittee would have power to co-opt other members if they felt it necessary.  


2(c) Paragraph 14: Letter from the Law Society 


As agreed the Chair had written to the President of the Law Society setting out the Committee’s views (copy attached to the papers).  The response had prompted a further letter from the Law Society which would be dealt with as a substantive matter under item 4 on the agenda.  


2(d) Paragraph 15:  Right of Prosecutor to appeal to the HC against grant of bail 



The amendments to RSC Order 79 had not been included in the supplementary statutory instrument as the detail of the accompanying guidance had not been settled.  It was intended that they should be included in the next update to the rules.  Committee members suggested that this would be an opportunity to move all of RSC Order 79 out of the Scheduled Rules rather than make an amendment.   The Chair agreed that this was desirable, and the aim was to get all of the Scheduled Rules moved into the body of the CPR by the end of the year, lawyer and other resources permitting, but there was not sufficient time to tackle it now.


2(e) Paragraphs 22-25: Extension of the RTA Scheme


This matter would be discussed as a substantive matter under item 2 on the agenda.



2(f) Paragraph 26: Pre-Action Protocols


The Committee had agreed to take over responsibility for pre-action protocols from the Civil Justice Council.  The constitution of a subcommittee to undertake the work would be discussed as a substantive item. 


2(g) Committee Dates



Dates for 2013-2014 had been included in today’s papers. 


RTA Scheme: Fixed Recoverable Costs, Lord Chancellor’s Direction to the CPRC  


3.
The Chair welcomed Catherine Lee (Director, Access to Justice, Justice Policy Group, MoJ) and her team, attending for the discussion on the Lord Chancellor’s Direction. He summarised the recent events and brought the Committee’s attention to the Lord Chancellor’s rapid and robust response to the Law Society’s letter questioning the vires of his written notice, copies of which had been tabled that morning.  The Chair invited the Master of the Rolls to speak on the matter.   


4.
The Master of the Rolls reported that there had been a lot of activity since the Committee last met, much of which had been summarised by Richards LJ.   The MoJ response to the RTA fixed costs consultation was published on the same day that the Lord Chancellor gave written notice to the Committee with regard to fixed recoverable costs.  The power, which Committee members might previously have been unaware of, was set out in Civil Procedure Act 1997 (as amended) :



“This section applies if the Lord Chancellor gives the Civil Procedure Rules Committee written notice that he thinks it is expedient for Civil Procedure Rules to include provision that would achieve a purpose specified in the notice.”


5.
The scheme was controversial, and the consultation attracted over 760 responses. The majority of responses were from claimants who felt the costs were unreasonably low; the defendant interest was documented as being diametrically opposite, with costs too high.  The Government’s policy decision was set out at Annex A of the response document.  Considerable concern had been raised about the consultation process.  Some of the concerns expressed as to the merits of the scheme and the early implementation had been dissipated by the Lord Chancellor’s announcement that the financial increase in the RTA scheme and the overall extension to EL/PL claims were postponed to the end of July.  The reduced fixed costs in the existing RTA scheme would commence at the end of April 2013.   The consultation point had been resolved, a decision had been made by the Government and the Committee’s task had been made simpler as they were obliged by statute to make rules to give effect to the purpose specified in the Lord Chancellor’s notice.  Although the power might have been exercised in a narrower way than the draftsman contemplated – putting in figures prescribed by the Lord Chancellor – the Master of the Rolls was satisfied that the Committee had no choice other than to comply. The Committee might be concerned that this would usher in a new era of the power being exercised readily, taking away the Committee’s discretion, but he had spoken to the Lord Chancellor and knew that there was no intention to act in that way; the power had been used on this occasion in an exceptional situation.  He was grateful to note that an MoJ representative at Director level was present to discuss the exceptional circumstances.


6.  Catherine Lee thanked the Committee for the opportunity to present the Ministry’s view.  During her time in post she had been aware of the work that the rule committee does, without which it would not be possible to put into practice Government policies.  She thanked the Committee for the many hours spent on Committee work and for the invaluable expertise committee members bring.  In relation to the RTA Scheme consultation, the key point was that this was a very controversial matter, with a strong polarisation of views, and that no amount of consultation would elicit any real agreement.   In view of this, any decision would be controversial and the Lord Chancellor felt that it was his duty and responsibility to make the policy decision and relieve the Committee from any further obligation to consult should they consider that the Government’s consultation process or the outcome of that consultation was not satisfactory.   That is why, in essence, the Lord Chancellor had given the Committee a written notice, and Catherine hoped that the Committee would agree with the Master of the Rolls’ assessment that it enabled the Committee to make the appropriate rules to reflect the Government’s preferred level of fixed recoverable costs without further consultation.  Catherine reiterated that the circumstances were very unusual and taking this exceptional step did not indicate that the Lord Chancellor intended routinely to give such notices or to impede the discretion or consultative powers of the Committee. 


7.  The Chair confirmed that he shared the views expressed by the Master of the Rolls as to the appropriateness of the procedure adopted and invited any questions or comments.   William Featherby remarked that he understood that that this step had been taken because of the impact the policy would have with regard to the reduction of insurance premiums which had been the Government’s stated policy, which went beyond amendment of the rules.  Catherine Lee confirmed that was the case and that under the “cost of living” agenda the Government were committed to ensuring that reduced costs were passed on to the consumer, and that working with the insurance industry was one way of implementing the policy intent. Nicholas Bacon noted that the protocols had been drafted by the subcommittee and agreed by the full Committee without seeing the proposed figures, and that it had been difficult to make provisions without having all the details of the scheme.  The Chair agreed that whilst it was difficult for the subcommittee to draft, the final versions of the protocols had to be agreed by the Committee before the Lord Chancellor could determine what decision to make in relation to the fees structure.  


8.  Amanda Stevens felt that there had been a change in policy, in that previously assurances had been given to the Committee by the MoJ that there would be a review of the scheme before further policy decisions were made. The previous scheme had been brought in following a long period of negotiation and with the involvement of practitioners.  It was based on a genuine compromise, and delivered on the basis of a review in due course.   Amanda invited the Master of the Rolls to consider a CPRC review of the new scheme a year after its introduction.  The Committee had consulted independently before and if there was no Ministerial desire to undertake one, it would be a proven way of testing the scheme.    Catherine Lee responded that no comprehensive review was indicated in the Lord Chancellor’s decision letter.  The reason for that was the difficulty in obtaining information and data.   If the Committee felt they were able to work with practitioners and come up with information as to how the scheme was operating, the Lord Chancellor had indicated that he would be open to assessment of the scheme.   The Master of the Rolls indicated that it would be for the profession to produce cogent evidence that the scheme was not working, on which basis representations could be made to he MoJ, but at this stage it would be premature to make a general statement or commitment without evidence.  


9.  
Mr Justice Ramsey suggested that the Costs Committee of the Civil Justice Council could have a role in carrying out any future review. The Master of the Rolls indicated that the terms of reference of the Costs Committee had now been agreed with the Lord Chancellor, and that the Costs Committee would have the power to monitor costs, after consultation with the Government, as the CJC itself has the power to monitor the working of the civil justice system.   


10.  
DJ Burn felt that it was arguable whether the Lord Chancellor’s letter dated 27 February set out any purposes, and the Committee should bear mind that the Civil Procedure Act 1997 also states that “The power to make Civil Procedure Rules is to be exercised with a view to securing that the civil justice system is accessible, fair and efficient. “.  DJ Burn also commented that she found the response to consultation paper rather long and that it did not clearly explain how the figures proposed had been achieved; the Committee were being asked to make rules that contained controversial figures without the supporting information. 


11.
 The Chair reminded the Committee that it was not appropriate for them to consider the vires of the notice, or the consultation process behind the Lord Chancellor’s decision.  On that point, the Committee’s duty to consult where appropriate before making rules was not in the context of these amendments apposite as there was nothing that could usefully be consulted on.  The Committee agreed with this conclusion. 



CPR(13)14 Extension of the RTA Scheme, Fixed Recoverable Costs 


12.
The Chair introduced the paper and amendments, setting out the amendment of recoverable costs in the existing RTA scheme with effect from 30 April 2013, and extension of the scheme for claims up to £25,000 and to EL and PL cases commencing 31 July 2013.  Rory Munro (MoJ) confirmed that there were two matters to be addressed: costs for claims settled between stages 2 and 3; and fees for advice on quantum.


13.
The Committee considered the drafts and a number of minor drafting amendments were identified.   The interaction between the fixed costs and the Damages Based Agreements regime was discussed.  The Committee agreed that this was a matter for MoJ to consider in relation to the DBA regulations but that any amendments could be more properly considered once the Ministry’s had considered this aspect.     The Committee raised the issue of fixed costs where cases are not allocated to track but decided at a disposal hearing or summarily disposed of. The Chair reminded the Committee that as the Ministry had consulted and the Lord Chancellor had determined what the fixed costs were and the circumstances in which they should be applied, any concerns should be raised and addressed in the first instance by MoJ rather than the Committee.    Amendments to the tables were suggested to ensure that the costs recoverable were cumulative.  The drafting lawyer was to consider the terminology used in respect of “agreed/awarded” costs in the tables.  The suggestion that the new text in rule 45.29 should be amended to reflect the existing text in Part 45 was agreed. A number of other matters which had not been addressed in the rules were raised by Andrew Parker.  These included defendant’s costs, interim order costs, counterclaim costs, the effect of QOCS and Part 36 offers. It was agreed that as there was sufficient time these issues could be considered by the subcommittee, taking account of any MoJ policy indication.  


14.
The Committee considered again the issue of costs for those cases settling between Stages 2 and 3.  Subject to further consideration by the subcommittee, the Committee agreed that it would be appropriate to allow for Stage 3 costs to be given where a case settled after the end of Stage 2.  This would not require the introduction of any new stage or fixed costs for that stage.  A draft of the form of words would be circulated.   


15.   The protocols were considered in the light of the Lord Chancellor’s notice and the commencement dates were amended as appropriate.  A number of cross-references were corrected.  A redraft of the wording in respect of special advice on quantum was suggested and agreed to read “a sum equivalent to Type C fixed costs”.   An amendment was made to capture claims that are exempt from the EL/PL claims process where there are multiple employer defendants. 



16. 
The Committee were unable to sign off the protocols formally as some further amendments were required.  It was agreed that they should be considered again with the rules at the next meeting. 


Action:  Subcommittee to consider whether amendments were required in respect of defendants’ and counterclaim costs, costs on interim orders, costs following a Part 36 offer, effect of QOCS.


Draft of wording to be included in the protocols on costs incurred between Stage 2 and 3.



CPR(13)8 Letter dated 13th February from the Law Society


17.
The Chair referred to a further letter from the Law Society giving additional information on the QOCS transitional provisions and requesting the Committee reconsider the issue.  The Committee agreed that the additional information was not sufficient to cause the Committee to depart from its long-standing decision, which was reaffirmed at the last meeting.  The Chair agreed to write to the Law Society saying that the Committee had considered the point raised but had resolved to adhere to the position previously decided on.


Action: Chair to respond to the Law Society



Letter dated 6th March from DAC Beachcroft


18.
The Committee considered the letter and the draft response circulated by William Featherby QC.  The Committee felt that the transitional provisions should relate to the majority of cases, and whilst sympathising, were not persuaded that it was appropriate to make exemptions for what would be a small number of cases. 



CPR(13)12 Defamation: Early Resolution of Key Issues   


CPR(13)11 Defamation: Libel Tourism


18.
The Committee considered the Ministry’s invitation to consider amendments in preparation for the enactment of the Defamation Bill. Two issues were highlighted: procedural changes to allow early rulings, and handling of actions against persons not domiciled in the UK, an EU Member State or a State which is a contracting party to the Lugano Convention.    The Chair suggested that a subcommittee should be formed to consider both aspects on the assumption that the bill would become law.  The MoJ official reported that he was confident that the bill would be passed. Nicholas Bacon reported that a CJC subcommittee was currently looking at media issues and costs issues including voluntary QOCS and would be reporting shortly. Master Fontaine was appointed chair of the subcommittee, with Nicholas Bacon and William Featherby as Committee members, and the appropriate MoJ official and lawyer. Master Fontaine asked if a High Court member with expertise in defamation cases could be co-opted to the subcommittee. The Chair indicated that Mr Justice Tugendhat had expressed willingness to join the subcommittee, and that he would write to him with details of the subcommittee composition.    The subcommittee were also asked to consider the Defamation PAP, a new draft of which had been prepared by the CJC, but which might need revision in conjunction with the amended rules and practice direction.   


Action: The MoJ agreed to circulate a copy of the Libel Working Group paper to the subcommittee.  


Pre-Action Protocols



20.
The Chair referred to the minutes of the February meeting which recorded that a subcommittee to review Pre-Action Protocols should be set up. The subcommittee would look at all the PAPs with the exception of the Defamation and RTA LV PI Scheme Protocols.  District Judge Burn indicated she would be interested working on the protocols and a number of other committee members indicated their interest in particular PAPS.  It was agreed that the subcommittee should also consider the Guidance to Experts recently revised by the CJC.  The Chair thanked the volunteers and agreed to write to them once he had considered the balance of the subcommittee and whether any other expertise should be co-opted.  


Action:  Chair to set up a subcommittee on the Pre-Action Protocols.


CPR(13)10 Road User Charging Enforcement Regulation


21.
Mark Fletcher from the Department of Transport outlined the introduction of civil enforcement for non-payment of charges on highways where charges are applicable but there are no collection facilities, similar to the congestion charge. It was proposed that the amendments to the practice direction would be made once the Enforcement Regulations were made and  would come into force in October 2013.  The Committee agreed to the proposal and would consider the form of words once drafted. 


CPR(13)09 Solicitors Disciplinary Tribunal 


22.
The Committee considered correspondence in respect of changes to time limits for making appeals against decisions in Solicitors Disciplinary Tribunal cases.  In such cases the reasons for the decision are given at a later date than the formal announcement of the decision, but the revised PD52 provides for an appeal against a decision to run from the date when the decision is announced, with the result that time may have expired before the reasons for the decision are known.  A member of the original subcommittee confirmed that the change had been made on the assurance of the Registrar of Civil Appeals that applications to extend time would be allowed where appropriate.  The Committee agreed that the provisions for these and other similar appeals should be reconsidered, and the Chair agreed that a form of words would be drafted and presented to the Committee in due course.


Action:  Revision of PD52 in respect of Solicitors Disciplinary Tribunal Appeals



CPR(13)13 Expressions of expectation in the Criminal Procedure Rules


23.
The paper, setting out the criticism expressed by the Joint Committee on Statutory Instruments (JCSI), in respect of terminology used in the CrPR was considered by the Committee.   The Chair reported that the CPR had also been reported by the JCSI for the same reason.  The Chair’s view was that the position that the Committee had adopted worked well and reflected the element of discretion available to the court and that no amendments should be undertaken.  The Committee agreed with this view.  The Chair agreed to write to Lady Justice Rafferty DBE, saying the CPRC had no objection to the CrPR adopting the course they were 


proposing but that the CPRC did not regard it as something that affected the  drafting of the CPR.



Action:  Chair to write to Lady Justice Rafferty DBE


Any other business 


24.   
Judge Hill advised that he had been asked for clarification of the table in Part 36 setting out the additional amount payable on an amount awarded by the court and had been asked to bring it to the Committee’s attention.  The Committee felt that the table read in conjunction with the Regulations was clear and did not require any change. 


The meeting closed at 1:30pm


Jane Wright



Secretary to the CPR Committee



March 2013


Attendees:



Mr Justice Ramsey



Senior Cost Judge Hurst


Catherine Lee (MoJ)



John Hall (MoJ)



Rory Munro (MoJ)



Anne Marie Goddard (MoJ) 



Tony Jeeves (MoJ)



Andrew Currans (MoJ)



Alasdair Wallace (MoJ)



Robert Hill



Andrew Parker



Andy Caton (Judicial Office) 



Mark Fletcher (DfT)



Jane Wright
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Minutes of the Civil Procedure Rule Committee 


Friday 10 October 2014, Room E200, Royal Courts of Justice 


Members attending 


Lord Justice Richards (Chair)


Mr Justice Coulson



Mr Justice Sales


Master Roberts


HHJ McKenna


District Judge Hovington


District Judge Lethem


Edward Pepperall QC



Richard Viney


Amanda Stevens


Tim Lett



Andrew Underwood


Kate Wellington



Apologies



1.
Apologies were received from the Master of the Rolls and Nicholas Bacon QC.


Committee members


2.
The Chair welcomed two new members:  Master Richard Roberts (High Court Master member) and Mr Richard Viney (barrister member).  The Chair extended an apology to Qasim Nawaz, in that his appointment as a member ended in August but the opportunity to say farewell at the last meeting was overlooked.   Qasim would continue as a member of a number of subcommittees and there would be another chance to express the thanks of the Committee in the coming months.   The Chair congratulated Mr Justice Sales, soon to be sworn in as Lord Justice Sales, on his appointment.  October would be his last full meeting, but he too would continue to serve on a number of subcommittees.  It was expected that Mr Justice Birss would replace Mr Justice Sales on the Committee and he was welcomed to the meeting as an observer.


Minutes and matters arising


2.
 The minutes of the July 2014 meeting were approved.  The Chair reported there were no matters arising, but brought members’ attention to a judicial review letter before claim in respect of the amendments to the pre-action protocol and rules relating to whiplash claims which came into force on 1 October 2014.  The letter before claim raised issues concerning the adequacy of the MoJ’s consultation and the wide definition of “associate” and “associated”.  A response was being prepared by the MoJ and would be considered by the Master of the Rolls and the Chair on behalf of the Committee.  


Low Value Soft Tissue Personal Injury (Whiplash) Claims arising from Road Traffic Accidents  CPR(14)57 and 58


3.
Richard Mason (MoJ) introduced the paper which outlined further proposals for reform of claims for whiplash injuries, adding that this work continued to be a priority for Ministers.  He apologised for the late submission of papers, due to the limited time available to consider all the responses, secure Ministerial approval and complete the drafting.   He thanked Amanda Stevens and Andrew Underwood for their assistance with the drafting.   The Chair asked what process led to the amendments set out in Annex A and what was the proposed timetable for implementation.    Richard Mason responded that all the changes were linked to the MoJ consultation, including written responses and points raised at the open meetings that had been held with stakeholders.  The timetable was yet to be finalised and was dependent in part on the readiness of the MedCo Portal, the anticipated go-live date of which was early 2015.    Abigail Culank added that during this period there would be mandatory registration of experts, followed in due course by mandatory accreditation of all experts signed up to the Portal.  The Committee discussed a number of issues raised by the amendments, including whether the definition of “accredited medical expert” should incorporate reference to the date when the expert’s report was prepared, and whether there should be greater clarity as to the start date for the defendant’s obligations in a case where the CNF was sent without a unique reference number but was subsequently resent.  A revised draft would be presented to the November meeting together with the detail on commencement dates.   



Report of the subcommittee on Costs Payable by a Child/Protected Party CPR(14)59


4. 
District Judge Hovington outlined the problem which had been identified at the May meeting, arising out of applications at approval settlement hearings for payment out of the party’s damages to meet the success fee.  The consensus of the subcommittee was that the court should have the power to deal with such applications and that it would be desirable if the court could summarily assess the costs if appropriate.   Amanda Stevens suggested that it would not be appropriate to apply such a regime to high value claims and that a distinction would be required in the rules.  Mr Justice Coulson observed that it would not always be possible or desirable to conduct a summary assessment immediately following the approval settlement hearing and that it would be open to the judge to adjourn for fuller consideration of summary assessment rather than going down the route of detailed assessment. Other committee members suggested that any amendment might be constrained by statutory requirements in solicitor/client matters. DJ Hovington observed that whilst not perfect, a pragmatic approach would be to apply the expenses rules to costs. The subcommittee agreed to reconsider the issues and check the statutory requirements.  Richard Viney was invited and agreed to join the subcommittee, which would report back to the November meeting. 



Implementation of the Secure Data Transfer Solution CPR(14)56



5.
The Chair reported that the drafting of PD7C to accompany the paper had not been finalised.  If available in good time, a draft would be circulated out of committee.  The Committee noted the proposed implementation date of 31 October 2014.



Recast of Brussels I CPR(14)60



6.
The Committee agreed the further amendment to CPR 6.33 to ensure that the amendments agreed previously did not unintentionally narrow the circumstances where a claim form might be issued out of the jurisdiction. 



Presumption of Death Act 2013 CPR(14)51


7.
The Committee agreed the proposed amendment to Practice Direction 57 for information on the missing person’s usual or last known address to be included in the claim form.  



Implementation of the EU Regulation on mutual recognition of protection measures in civil matters (No. 606/2013) CPR(14)55



8.
The Committee noted the Regulation and the proposal to bring rule amendments to support implementation to the November meeting. 



Applications for writ of Habeas Corpus CPR(15)50



9.
The Committee considered the redraft of Part 87 and agreed that: the rules should allow for a choice of using affidavit or witness statement in the proceedings; that a provision should be included in rule 87.4 to allow for an oral renewal following dismissal of the application on the papers; that a practice direction was unnecessary; and that Practice Forms Nos 87, 88 and 90 be deleted.   The Committee’s attention was brought to a suggestion by the Family Procedure Rule Committee (FPRC) that any application for a writ of habeas corpus for release in relation to the custody, care or control of a child should be made to the Family Division, irrespective of who the applicant was. The Committee agreed with this suggestion and with the consequential deletion of rule 87.7 and the insertion of an appropriate signpost in rule 87.1.  The relevant amendments would be reflected in the next draft before the committee.  



Guidance for Experts CPR(14)54



10.
The Committee agreed the amendments to Practice Direction 35, subject to noting that the guidance had been issued by the Master of the Rolls, not the Civil Justice Council . 



Joint Committee on Statutory Instruments – Inert material CPR(14)52


11.
The Committee considered the suggestion by the JCSI that the wording in signposts set out below rules should be in italics to differentiate between the rules and the signposts.    The Committee did not accept the suggestion.  The current style had given rise to no problems and no confusion or difficulty would be caused by retaining it, whereas there was a real risk of confusion if the changes suggested by the JCSI were adopted for the future. 


Any other business


12.
Committee members were advised that copies of the annual appraisal reports were available from Andy Caton if any member wished to see their appraisal.



13.  
Programme of work.  There would be an opportunity at the November meeting for members to raise any topics they considered the Committee should consider.  Mr Justice Coulson noted that further work might be needed on costs in environmental cases (Aarhaus) and offered to assist with any drafting. 


14.  
Register of members’ interest.  Members were reminded to return the completed forms to the secretary.



15.
Pre-Action Protocols.  The consultation on the draft Pre-Action Protocol on Debt Claims had closed.  A large number of responses had been received, raising substantive issues such as concerns about the volume of material the claimant was required to provide and the disproportionate costs that might thereby be incurred.  The subcommittee would consider the issues raised and it was likely that a report would be given to the December meeting.   The consultation on the draft Pre-Action Protocol for Judicial Review had commenced and the subcommittee would be reporting back in due course.


16.
Service of trust claims out of the jurisdiction.  The Chair reported that the issue raised by the Trust Law Committee has been referred to Lord Mance’s Committee and a response was awaited.


17.
Mr Justice Coulson reported that the subcommittee on diversion of cases to London would be reporting to the December meeting.



18.
Edward Pepperall QC reported that the draft amendments in relation to Part 36 would be ready for the November meeting.



The meeting closed at 13:30 pm.


Jane Wright



Secretary



October 2014


Attendees:


Senior Costs Master Judge Gordon-Saker


Mr Justice Birss


Mick Collins (MoJ)



Richard Mason (MoJ)



Abigail Culank (MoJ)



Alasdair Wallace (MoJ)








Andrew Currans (MoJ)


Katie Fowkes (MoJ)



Joanne Harris (MoJ)







Andy Caton (Judicial Office) 
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Minutes of the Civil Procedure Rule Committee 


Friday 6 June 2014, Room E200, Royal Courts of Justice


Members attending 


Lord Justice Richards (Chair)


Mr Justice Coulson



Master Fontaine



HHJ McKenna,



District Judge Lethem



District Judge Hovington



Nicholas Bacon QC



Edward Pepperall QC



William Featherby QC



Amanda Stevens



Qasim Nawaz



Tim Lett



Andrew Underwood


Kate Wellington



Apologies



1.
Apologies were received from the Master of the Rolls and Mr Justice Sales. 


Minutes and matters arising


2.
 The minutes of the May 2014 meeting were approved. Matters arising:


2(a) Paragraph 12 usage of will/must The Chair reported that the paper presented at the May meeting and the Committee’s decision from that meeting had been sent to the Family Procedure Rule Committee (FPRC) for discussion at their meeting on 16 June.  The Chair would respond to the JCSI once the decision of the FPRC is known. 


Fixed costs for medical reports in low value soft-tissue injury PI (whiplash) claims arising from Road Traffic Accidents CPR(14)31 



3.
Robert Wright (MoJ) apologised for the late submission of the papers.  He explained that the uncontroversial proposals before the Committee take forward the next stage of costs reform which is a Government priority. In particular the Government is concerned with the cost of fraudulent cases.  143 responses had been received to the consultation launched on 2 May, and the Government response to the consultation has been drafted and would be finalised and published before the next CPRC meeting. The proposals before the Committee are the result of the consultation, the outcome of working group meetings and two open sessions which have been held recently.  He confirmed that Ministerial approval for the way forward had been secured.  He thanked Andrew Parker (DAC Beachcroft) for his assistance in drafting the rules.  



4. 
The Committee expressed concern about the rules intended to ensure that experts recommending treatment were not associated with and did not have a financial interest in practices providing treatment, and suggested the definition of associate should be tightened up.   Members agreed to send to Robert Wright and Andrew Parker alternative wording. 


5.
The Committee also expressed concern about the proposal to impose a ban on offers before medical reports are obtained, and the proposal that the claimant can recover costs up to the date of acceptance of an offer even if the offer was made before the defendant received a fixed cost medical report.  The MoJ was asked to give further consideration to those points. It was agreed that: “defendant’s account” was preferable to “defendant’s version of events” (eg protocol 6.19A); and that the reference to “psychologist” in protocol 7.8A should be removed as it was covered by the definition. Other minor drafting points were agreed. 


6.
Ed Pepperall QC asked to be copied into any discussion in respect of Part 36, as it may affect the issues being looked at by the Part 36 subcommittee.  A more general request was made for any revised proposals to be circulated to members by email to enable any further comments to be made before the matter returned to the Committee in July.


7.  
The Chair reminded the MoJ that the protocols are made by the Master of the Rolls on the advice of the Committee and that careful consideration should be given to the concerns expressed by the Committee. 


The Anti-Social Behaviour, Crime and Policing Act 2014 – implementation of provisions for (a) injunctions to address ASB, and (b) Public Spaces Protection Orders CPR(14)29


8.
Subject to the amendment of typographical errors the amendments were approved.  The Committee queried the courts selected to hearing applications for gang-related violence injunctions, as some major areas such as Leeds and Teesside were not covered.  The secretary agreed to check the criteria for selection of the courts.


Action:  Secretary to check with HMCTS how the courts selected to hearing gang-related violence injunctions have been selected.



Recast of Brussels I Regulation CPR(14)35


9. 
The Committee thanked Nic Turner for his comprehensive paper.   The Committee agreed that the transitional provisions should be included in the overarching SI rather than the rules and that the PD should house a link to the eur-lex website rather than the Regulation being annexed to Part 74.  Master Fontaine offered to check if the register of Community judgments and Euratom inspection orders as described in PD74A 3(6) is still maintained. The drafting suggestions put forward by Master Fontaine in respect of Part 74 and PD74 would be incorporated in a redraft which would come back to the Committee in July.  


Action: Master Fontaine to check if the register of Community judgments and Euratom inspection orders as described in PD74A 3(6) is still maintained.



Pilot scheme for the automatic transfer of cases from business centres to the County Court at Central London CPR(14)36



10.
The Chair outlined the objective of the pilot which is that multi-track cases issued in the business centres and destined for one of the London hearing centres be funnelled direct to the CC at Central London (CCCL) for initial “triage” consideration by a judge.  The CCCL would either retain the case or send it on to the appropriate hearing centre.  The proposals address the delays currently arising from cases being sent first to the local hearing centres and then transferred to CCCL for trial, and the UK’s low position in the World Bank’s rankings for the efficiency of enforcing contracts (a measure based on the performance of the CCLL).   


11.
The Committee expressed concern that the CCCL, which already has a very poor reputation for efficiency, would be taking on additional work.  Members felt that this was premature particularly as the hearing centre has only just relocated to the RCJ and the administrative problems apparent at the previous location had not yet been shown to have been resolved by the move.  The issue of docketing was also raised as circuit judges at CCCL are likely to be on crime work for 6 months a year which would make it difficult for the same judge to case manage throughout and then hear the trial.  The Committee asked to what extent additional judicial and administrative resource will be available at CCCL.  Sarah Rose (HMCTS) said that the pilot would give the CCCL an opportunity to test the procedure from the start of relocation and address the problems of delay in the feeder courts; however details of any additional resources to be allocated were not available today. Whilst the Committee understood that the pilot was supported by the DCJ and the London Association of District Judges, its concerns were such that it was not willing to approve the practice direction for the pilot on the evidence available.  It requested that the DCJ and the Court Manager of CCCL be invited to attend the Committee in July to provide clarification and further details on the scheme, before any decision was taken. 


Legal Advisers within the civil jurisdiction CPR(14)37



12.
The Committee noted that the proposal would be before them in full in July.  The Committee did not object in principle to the proposal but would want to see the details.  The Committee noted that the timetable for implementation was ambitious, particularly in respect of the training of the legal advisers.


Claims under section 70 or 71 of the Solicitors Act 1974 – PD67 CPR(14)34



13.
The draft amendments to PD67 were approved.  



Enforcement reforms – lacuna in relation to the time for executing a hybrid writ or warrant CPR(14)30


14.
The Committee approved the substitution of rule 83.6 to remedy the lacuna and ensure that a hybrid warrant or writ cannot be executed on protected days.



Approval hearing provisions under Part 21 and PD21 CPR(14)28



15.
The Committee considered two alternative drafts to address disparity between the rule and PD on the lodging of documents for approval hearings in PI cases and lodging of medical reports.  The Committee preferred the shorter version and the amendments, with some modification, were approved. 


Allowing family provision applications before a grant of representation CPR(14)32


16.
The redraft of the amendments incorporating the suggestions made by the Committee in May were approved. 


Presumption of Death 2013 – implementation – rules of court and practice direction CPR(14)33



17.
The Committee approved the redrafted rules subject to any references to “will” being checked for compliance with the Committee’s revised policy. 



Access to court documents



18.
The Chair reported that the Committee would need to consider the issue of access to court documents.  In particular the Court of Appeal wished to examine the existing rules relating to availability of skeleton arguments and other documents to the media.  A subcommittee under his chairmanship, together with Deputy Master Sally Meacher from the Court of Appeal, would take this forward.  The rest of the membership of the subcommittee would be considered in due course.



 Current subcommittees


19.
The opportunity was taken to review the position in respect of subcommittees generally.


Standard or Model Directions



19(a) A subcommittee had been set up with HHJ McKenna as chair.  The subcommittee would be considering how the current standard/model directions can be kept up to date, how suggestions for new or modified directions can be relayed to the subcommittee and how practitioners can be alerted to changes.  DJ Lethem reported that it was likely the subcommittee on LIP would ask for the standard directions to be considered with LIPs in mind.  He suggested it would be helpful if draft directions could be put out for consultation. 


Litigants in person



19(b) The subcommittee chaired by DJ Lethem was to have its first meeting after the CPRC today.


19(c) Schedule Rules



Master Fontaine had agreed to chair a subcommittee looking at the remaining CCR in Schedule 2 with a view to seeing what is left, what needs to be done and setting a timetable.  Katie Fowkes and DJ Hovington would join the subcommittee.  



Work on the RSC in Schedule 1, in particular Habeas Corpus had been started some time ago but had then been suspended.  The Chair would pick up the Habeas Corpus work.  Mr Justice Coulson mentioned that DJ Hill who had been working on the schedule rules previously but had now retired was still active, sitting as a Deputy District Judge, and could be approached if required.    A large section of Schedule 1 concerned criminal rules. The LCJ would like to transfer the criminal procedure rule making power from the CPRC to the CriminalPRC, and a legislative vehicle to transfer the powers is being sought.  A decision would need to be made on whether to move the rules in the interim or to defer making any changes pending complete removal of the rules from the CPR.


19(d) Wales – standing subcommittee



The Chair noted that legislation being promoted or considered by the Welsh Government (currently in the areas of housing and planning) would involve a substantial departure from the legislation applicable in England and would be likely to require amendments to the CPR for its effective application.  A standing subcommittee under his chairmanship would provide a point of contact for the administration in Cardiff and would enable consideration to be given to the handling of any necessary rule changes. 


19(e) Cost budgeting – diversion of work to London



Mr Justice Coulson reported that the subcommittee was at the information gathering stage, but that it had proved difficult to find a way of identifying the cases and obtaining information on those cases.



19(f) Costs in child settlements



DJ Hovington reported that work was progressing.



19(g) Part 36



Edward Pepperall reported that the subcommittee had met twice and would be bringing to the July meeting a report setting out the points on which the view of the full Committee is required.  The subcommittee had also considered a number of other issues which did not need to come to the full Committee.  Drafting of amendments would be undertaken over the summer, with drafts coming back to the Committee in the autumn.  


19(h) Pre-Action Protocols



Nicholas Bacon reported that work was progressing on the Professional Negligence PAP and that a targeted consultation is being undertaken and it is possible that a draft would be available for the July meeting.  The Chair reported that the Debt Protocol and the Pre-Action Conduct Practice Direction should also be ready for July.


Review of the Civil Procedure Rule Committee and Civil Procedure Rule Websites CPR(14)38



20.
The Committee agreed that the CPRC website would be the most appropriate for advertising forthcoming areas of work, consultations and publishing draft rules.  The secretary reported that a feed was available on the website, and interested parties who subscribed would receive notification of any updates to the page.  It was agreed that a distinction be made between “rules” and “other material” on the CPR pages and that some of the out of date material could be removed.  The provision of links to web pages rather than individual items such as Statutory Instruments and court guides was agreed.  The rules would also be updated; with links replacing annexed documents, for example EU Regulations, and forms such as those attached to PD3C being removed. The Committee considered whether the Glossary still had any value to users.  It was agreed that this should be considered further by the subcommittee looking at reforms to assist LIPs.   Kate Wellington agreed to assist the secretariat with the website material.



The meeting closed at 15:25 pm.


Jane Wright



Secretary



June 2014


Attendees:



Master Howarth



Robert Wright (MoJ)



Scott Tubbritt (MoJ)



Sarah Rose (HMCTS)



Andrew Parker (DAC Beachcroft)



Nic Turner (MoJ) 








Alasdair Wallace (MoJ)








Andrew Currans (MoJ)


Katie Fowkes (MoJ)








Andy Caton (Judicial Office) 



Jane Wright (Secretary)
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Minutes of the Civil Procedure Rule Committee 


Friday 7 November 2014, Room E200, Royal Courts of Justice 


Members attending 


Master of the Rolls



Lord Justice Richards (Chair)


Mr Justice Coulson



Master Roberts


HHJ McKenna


District Judge Hovington


District Judge Lethem



Nicholas Bacon QC


Edward Pepperall QC



Richard Viney


Tim Lett



Andrew Underwood


Kate Wellington



Apologies



1.
Apologies were received from Amanda Stevens and Mr Justice Birss.  The Chair welcomed Nick Pryor of (Berwin Leighton Paisner) and David Hamilton (HMCTS) attending as observers.  The Chair welcomed Qasim Nawaz attending as a member of two subcommittees.  The Chair took the opportunity to thank Qasim for his work on the Committee during his term of office which had now ended. 


Minutes and matters arising


2.
 The minutes of the October 2014 meeting were approved.  The Chair reported there were no matters arising, except in relation to PI reform (whiplash) which would be dealt with under the substantive item on the agenda.



Part 36 Report of the Subcommittee CPR(14)66  


2.
The Chair thanked the subcommittee for their work on the Part 36 amendments and for the clear paper setting out the points for discussion. Edward Pepperall QC took the committee through the issues to be considered.  The majority of the proposed amendments were agreed, but the subcommittee were asked to reconsider a number of specific issues.   


3.
It was agreed that a revised draft would be presented to the Committee in December, and the subcommittee were asked to consider whether there should be a consultation on the proposed amendments.  


4.
Tim Lett raised a general point about the complexities of Part 36 and how it could be made more intelligible to LIPs.  The Chair agreed and thought it important that the rules were as clear as possible and that additional provisions did not add to the complexity.   Edward Pepperall QC added that the subcommittee had had this point in mind when drafting and hoped that in many instances the answer could now be found in the rule rather than users having to search case law.  The Master of the Rolls thought the clarity of the redrafted rules very good considering the underlying complexity; noting that it is difficult to find the right balance between covering the bare essentials and covering every eventuality within the rules.  District Judge Lethem added that Part 36 is probably within the “top 10 rules” the LiP subcommittee would be looking at but having attempted simplification he found it difficult to do so because of the inherent complexity of the topic. Edward Pepperall QC suggested that as a self-contained code Part 36 was easier to use than the more general rules, but welcomed any suggestions from Committee members on simplification before the next draft was produced. 


Pilot for legal advisers within the civil jurisdiction CPR(14)68


5.
Paul Harris (HMCTS) introduced the paper addressing the issues and concerns raised by the Committee at the July meeting, in particular vires, business model, categories of work, training and evaluation of the pilot.  The Chair invited DJ Hovington, a member of the working group, to give his views.  DJ Hovington responded that his main concern had been that of the training of the legal advisers, but that a considerable amount of work had been done, set out at Annex D of the paper, and he was now satisfied with the training programme devised and that he supported the pilot.   



6.
The Master of the Rolls expressed his concern, not with the principle, but the work types identified as being suitable for legal advisers to exercise jurisdiction and the expertise of the legal advisers.  Of the work types identified, a number concern matters of substance requiring judicial discretion rather than technical issues, and the restrictions placed on other work types are not sufficient.  For example, where the legal adviser may make an order “if all parties agree”, no account is taken of the status of the parties, whether they are represented or litigants in person, and whether a litigant in person’s consent is meaningful. He suggested that a less ambitious pilot would be acceptable.    District Judge Hovington outlined the plans for ensuring that the legal advisers, who are qualified solicitors or barristers, are supported during the pilot.  The same pool of six legal advisers would work on the pilot for its lifetime and they would be working closely with the Deputy District Judges who regularly deal with the box work for the business centres.   Paul Harris added that the work types had been identified by Her Majesty’s Association of District Judges and that the list comprised work of a generic rather than original discretion and as a consequence was much shorter than the list of work previously considered.  Some Committee members were not reassured by the distinction between generic and original discretion and considered that careful consideration should be given to each application to ensure that decisions taken at the business centres did not cause difficulties at a later stage in the proceedings.  District Judge Lethem was satisfied that sufficient safeguards will be in place, as legal advisers would be able to refer queries directly to Deputy District Judges, and was not anxious as to extent of the work types. Committee members also indicated that the proposal did not accord with assurances given to them by HMCTS in respect of allocation of judges to the business centre when the rules for the establishment of the County Court Money Claims Centre were considered.  


7.
The Committee reviewed the list of work types and indicated those considered unsuitable for the pilot.  The Master of the Rolls commented that whilst he understood the economic restraints of HMCTS, that should not mean that judicial functions are diluted and the clear view of the meeting was that whilst agreeing in principle with the proposal, there are issues of real concern in respect of the type of work that may be allocated.  Paul Harris indicated that HMCTS would consider the Committee’s views and consider their next steps. 



Low Value Soft Tissue Personal Injury (Whiplash) Claims arising from Road Traffic Accidents CPR(14)67 


8.
The Chair reported that the amendments in respect of RTA PI claims (whiplash) and in particular the term “associate” which came into force in October 2014 had given rise to correspondence including the threat of judicial review proceedings.  The MoJ had responded to the correspondence and a copy of their response, together with the response sent on behalf of the Master of the Rolls and the CPRC, was tabled.    MoJ had subsequently issued a statement elucidating the policy intent of the original drafting and advising that the wording of the protocol would be reconsidered.  The Committee supported the proposed amendments to the Pre-Action Protocol and agreed that they should be submitted to the Master of the Rolls for approval and publication as soon as possible.  


Implementation of the EU Regulation on mutual recognition of protection measures in civil matters (No 606/2013) CPR(14)71


9.
Paul Ahearn (MoJ) outlined the intention of the Regulation and its translation into rules of court.  He indicated that as the types of orders the Regulation covers are made in both the civil and family jurisdictions similar rules had been considered by the Family Procedure Rule Committee and the draft rules included their observations and comments.   With the Regulation coming into effect on 11 January 2015 the aim was to make any adjustments to the proposals before the Committee today and for a final draft to be presented to the December meeting.  One of the main points to address was the concurrent jurisdiction of family and civil. The President of the Family Division, with the concurrence of the Family Procedure Rule Committee, had proposed that the procedure should be restricted within the High Court to the Family Division.  The Chair indicated that the CPRC would be content with that approach provided that the President of the QBD was also content.  The Committee agreed in principle and otherwise agreed the draft subject to the following amendments:  a minor change to the wording of rule 74.36 concerning an application for an Article 5 certificate; the inclusion of provision in the rules to cover applications under Article 11 and Article13; and amendments to rules 74.41(1) and 74.47(1) so as to express them as being subject to clause (2) in each instance.



Temporary Appellate Jurisdiction for BSB Entity Regulation – Practice Direction 52D, paragraph 27.1A CPR(14)63


10.
The Chair introduced the item which proposed a temporary solution to allow appeals against certain decisions of the Bar Standards Board to be considered by the High Court for a short period, until the appropriate secondary legislation is in place.  The proposal, which had the support of the President of the QBD, was approved by the Committee subject to minor revision of the wording.  Alasdair Wallace would produce a revised draft for consideration by the Committee. 


Request for amendments to PD30 CPR(14)64


11.
Nicholas Blaney (Department for Business, Innovation and Skills) outlined the proposal to enable transfer of certain competition cases to the Competition Appeal Tribunal. The Committee agreed in principle but suggested a number of drafting amendments to be made before final approval was given.  Mr Justice Birss noted (by email) that the draft regulation provided for rules of court to prescribe the procedure for transfer but that the s16(3) of the Enterprise Act 2002 already included that provision.



Pre-Action Protocols – Introduction and Progress since July 204 CPR(14)69


12.
District Judge Burn reported that the Pre-Action Conduct Protocol, the Housing Disrepair and the Rent Possession Protocols were ready for sign off, and subject to a small amendment to the Pre-Action Conduct document the amendments were agreed.  District Judge Burn further reported that the Mortgage Possession protocol was still under discussion after the Department of Communities and Local Government (DCLG) and the Council of Mortgage Lenders (CML) had flagged up concerns about the introduction of a new paragraph in respect of the making of possession orders where an authorised tenant might be in occupation of the property.  A meeting with the DCLG and CML would take place shortly and it was hoped a compromise could be reached in time for the protocol to be considered at the December meeting.  Drafts of the Personal Injury and Clinical Negligence Protocols would be available for the next meeting.  


13.
The consultation on the new Protocol for Debt Claims had resulted in  a large number of responses, which required careful consideration.   Consideration would also be given to co-opting onto the subcommittee a member with specific experience from the creditors’ standpoint.  It was unlikely that the revised document would be available for December.  The consultation on the Judicial Review Protocol ended 7th November and the responses  received would be forwarded to Mr Justice Sales for consideration.  Mr Justice Coulson reported that he would now take over the review of the Technology and Construction Protocol, check what progress had been made so far and report back in December. 



Professional Negligence Pre-Action Protocol CPR(14)70  


14.
Nicholas Bacon QC summarised the work of the subcommittee and in particular thanked the subcommittee members for their work and commitment. He outlined the three issues that had generated the most debate: introduction of an adjudication scheme, disclosure and parties’ obligations to disclose, and the stock take provision.  The adjudication scheme was going forward and reference to it was included in paragraph 12.2 of the protocol.  Arguments in respect of limitation of disclosure and costs of disclosure were considered by the subcommittee who decided on a compromise as set out in paragraph 6.2(c).   More contentious was the stock take issue, with some members of the subcommittee in favour of inclusion of the provision in all PAPs whilst others were doubtful about the utility of the provision in this particular protocol.  The Committee considered the points raised: consistency across the protocols; possible front loading of costs; delay in self-funded cases; forcing parties to take a step in a narrow field of work where specialist practitioners considered it unnecessary.  The Committee agreed that although there had been strong views in favour of excluding the stock take provision, it should be included.  The Committee were asked to note one further amendment in section 5 to ensure that interested parties, such as insurers, were made aware of a possible claim at an early stage.    The Committee agreed that it would recommend the Master of the Rolls to adopt the revised protocol. 


New Part 87 Applications for Writ of Habeas Corpus CPR(14)62


15.
The Committee considered the amendments to the draft including the suggestions made at the October meeting, together with the consequential amendments, and approved the drafts. The Committee were informed that amendments to the forms were being considered by the Administrative Court and the necessary changes to Part 4 and PD4 would be made and included in the SI and PD Making Document.  



Any Other Business



Implementation of the Secure Data Transfer Solution CPR (14)56



16.  
The Committee confirmed approval of the amendments to PD7C circulated out of Committee.  



Standard Model Directions Subcommittee terms of reference


17.
The terms of reference were agreed. 


Procurement Disputes


19.
Mr Justice Coulson reported that there had been a significant increase in procurement disputes in the TCC, some as a result of EU regulations.  He suggested that a framework for handling of such disputes, including prioritisation of cases, listing and timing of cases, could be set out in a short Practice Direction or guide.  He would consider how this should be approached and if necessary would return to the Committee with a paper next year. 



Centralisation of Charging Orders 



20.
Tim Lett raised the issue of the centralisation of applications for charging orders and the consequent listing of hearings in hearing centres that were not the defendant’s local hearing centre, contrary to the CPR.  The Chair noted the point but observed that it was not a  matter for the CPRC.  He understood that it had already been raised directly with HMCTS and was being examined by them. 


The meeting closed at 15.40 pm.


Jane Wright



Secretary



November 2014


Attendees:


Senior Costs Master Judge Gordon-Saker


District Judge Burn



Mick Collins (MoJ)



Paul Harris (HMCTS)



Greg Watkins (HMCTS)



Clare Galloway (HMCTS



Abigail Culank (MoJ)


Michael Johnstone (MoJ)


Alasdair Wallace (MoJ)




Andrew Currans (MoJ)


Katie Fowkes (MoJ)



Joanne Norris (MoJ)



Paul Ahearn (MoJ)



Andrea Wright (MoJ)



Andy Caton (Judicial Office) 


Ewen McLeod (Bar Standards Association)


Nicholas Blaney (BIS)


Qasim Nawaz 



Nick Pryor (Berwin Leighton Paisner)


David Hamilton (HMCTS)
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Minutes of the Civil Procedure Rule Committee 


Friday 4 July 2014, Room E200, Royal Courts of Justice


Members attending 


Lord Justice Richards (Chair)


Mr Justice Sales


Master Fontaine



HHJ McKenna


District Judge Hovington



Nicholas Bacon QC



Edward Pepperall QC



William Featherby QC



Amanda Stevens



Qasim Nawaz



Tim Lett



Andrew Underwood


Kate Wellington



Apologies



1.
Apologies were received from the Master of the Rolls, Mr Justice Coulson and District Judge Lethem. 


Committee members


2.
The Chair noted that this was the last meeting for members Master Barbara Fontaine and William Featherby QC who were due to retire from the Committee after six years.   He recorded his thanks for the extraordinary amount of hard work they had put into the Committee and expressed the debt of gratitude owed to them for their contribution to the Committee’s output.  


Minutes and matters arising


2.
 The minutes of the June 2014 meeting were approved.  Matters arising:


2(a) Paragraph 8 Courts hearing gang-related violence applications The Chair reported that Heads of Regions had been asked to  review the existing list of courts designated as hearing centres and  to consider what additional courts, if any, should be added.  The list of court hearing centres that Regions felt covered their requirements adequately had been provided and effect had been given to it.  The court had a discretion to hear matters in hearing centres other than those listed.  Those matters, together with the low number of applications for such injunctions, explained the absence of courts in the Leeds/Teesside area from the list. 


Pilot scheme for the automatic transfer of ‘London Group’ multi-track cases to the County Court at Central London CPR(14)49



3.
The Chair welcomed HHJ Mitchell (DCJ for London) and HHJ Walden-Smith (attending on behalf of HHJ Marc Dight, Resident Judge at Central London), Kevin Sadler, David Thompson and Sarah Christou attending the meeting in support of this item.   The Chair reported that at its last meeting the Committee had expressed a degree of concern that the historically poorly performing County Court at Central London would be insufficiently resourced to undertake the increased workload provided for by the pilot.  He noted with thanks the fuller paper that had since been provided, together with an additional paper from Judge Mitchell.  Comments had also been received from District Judge Burn, a former member of the Committee attending today in respect of another agenda item.


4.
Judge Mitchell outlined the difficulties facing the CCCL in managing and controlling work and putting in place resources for disposal of cases, as much of the work was received on an ad hoc basis from feeder courts.  The number of Circuit Judge sitting days in the London courts was reducing and CJ resources were being concentrated in CCCL.  The aim of the proposal was to give CCCL control of the volume of work that would eventually be tried by allowing assessment of all multi-track cases at an early stage.  Those cases that were suitable for hearing in the feeder courts would be sent to those courts and the CCCL would retain, case manage and hear the remaining cases.  The slippage in the trial timetable which occurred if a case was in limbo between the feeder court giving directions and listing at CCCL, where for example a medical report was delayed, would also be addressed and cases would remain on the trial timetable. 



5.
Judge Walden-Smith reported that a similar system was used for Chancery cases, with cases coming directly to one point where Chancery expertise was located and avoiding duplication of judicial and administrative resources.  A well resourced court with a full complement of judges would see a similar improvement to that achieved in the Chancery list. 



6.
David Thompson stated that the primary aim of the pilot was to ensure that resources were deployed in the CCCL at the right time, which could not be done under the current system.  The assessment of each case would ensure that judiciary, customers and staff had a clear idea of the volume and type of work the CCLC would need to provide for and the 48 hour turn around would not delay the processing of cases.   Judge Mitchell added that there would be continuous monitoring and evaluation of the pilot scheme to assess the effect of the change on performance and use of resources.



7.
The Chair noted that District Judge Burn had raised a number of issues including the type of work that would be captured, particularly possession cases and applications for injunctions which could more properly be handled at the local courts.   District Judge Hovington noted that there would be a marked shift in terms of the District Judges’ workload, which was currently predicated on the District Judge case managing the case until it was referred to the CJ for trial.  This raised two issues: the cost effectiveness of the CJ case managing the whole case and reduction of quality work for District Judges.   It was recognised that the proposals would have an effect on District Judges’ work but this was balanced by the increased speed in delivery of justice.   


8.
Committee members reiterated their concern about the performance of CCLC which they felt had not improved to any recognisable extent over recent months.  David Thompson responded that additional staff and judicial resources were being employed but that realistically it would be 12 months before the full effects were felt.  


9.
A number of committee members supported a pilot limited in scope to those claims issued in the business centres and provisionally allocated to multi-track being sent directly to CCLC, the proposals for other multi-track claims and Part 8 claims being deferred until the pilot scheme for Part 7 claims was established and had been shown to work.  This proposal was accepted by the Committee.


Legal Advisers within the civil jurisdiction CPR(14)50


10.
Clare Galloway introduced the item which was a proposal to test the feasibility of legal advisers undertaking paper work at the business centres. A working group, which included DJ Hovington, District Judge Tim Jenkins of the Association of HM District Judges and a legal adviser amongst others, had been set up to advise on the establishment of a pilot, commission training for the legal advisers, and monitor and evaluate the results in due course. The proposal was that the pilot would commence in January 2015 and run for nine months.



11.  
The Chair noted that the DCJs for Manchester and Northampton had expressed concern that the draft Practice Direction provided for legal advisers to exercise the jurisdiction of the County Court with their “consent”.  They considered that approval of individual legal advisers would be beyond the scope of their responsibilities and would in any event be more appropriately given by a District Judge closely involved with the exercise and in particular with the training.  The DCJs would, however, be content if the Practice Direction provided for legal advisers to act with the consent of the relevant DCJ “or their nominee”, it being envisaged that an appropriate District Judge would be nominated for the purpose. 


12.
District Judge Hovington expressed his considerable reservations in respect of the availability and rigour of training that would be available to legal advisers.  In comparison to deputy district judges who were selected following an application process and who underwent a programme of training provided by the Judicial College followed by a period of assessment, the legal advisers’ training might be inadequate.  HHJ Gore had suggested in correspondence that training should be provided by approved trainers within the Judicial College.  Judge Hovington was particularly concerned that decisions made by legal advisers on what were deemed to be routine, administrative or quasi-judicial matters might result in judicial intervention later in the matter.    Clare Galloway responded that although the Judicial College were unable to resource training in-house, they were providing training materials in sufficient detail to support the training.  The proposed start date of the pilot had been deferred until January 2015 to allow the working group to develop this aspect of the work.   The Chair commented that the proposals suggested that quality checks would be made on the work as the pilot progressed, although this would require substantial judicial and administrative resources.  Parties would also have the opportunity to ask for a review of any decision made by the legal adviser.   Judge Hovington felt that the amount of checking required was not sustainable.  Kevin Sadler added that HMCTS were conscious that the training must be right and appropriate and for that reason start of the pilot was to be delayed.  He also noted that legal advisers currently undertook a wide range of judicial duties in the family and tribunal jurisdictions and some might have more experience than deputy district judges.  


13.
Committee members questioned whether the vires for allowing legal advisers to undertake such work had been verified and whether this was a matter for primary legislation, rather than amendment of the rules.  That aside the Committee considered the list of possible task the legal advisers could undertake as set out in the Practice Direction, and rejected those thought inappropriate.    



14.
HMCTS agreed to return in the autumn with further details on vires, the training programme, identification of the tasks the legal advisers could undertake, the safeguards, the review procedure for parties and the monitoring and evaluation of decisions taken.  Pending consideration of those further details no decision was taken on the proposal. 


Proposals to change the current rules regarding the non-payment of hearing fees CPR(14)43


15.
The Committee agreed in principle to the proposal to amend the rules for non-payment of fees, the full proposals to be considered by the Committee in October. 



Fixed costs for medical reports in low value soft-tissue injury PI (whiplash) claims arising from Road Traffic Accidents CPR(14)47


16. 
Richard Mason introduced the item.  He reported that the Minister was keen to introduce fixed fees on medical reports and that the Government response to the consultation exercise (Lord Faulks letter of 2 May 2014) would be published before the summer recess.  Following from the discussion at the June meeting, the MoJ would not be pressing for the banning of pre-medical report offers to settle.  The Committee considered a redraft of the amendments.   Subject to resolution by email of the drafting of CPR 35.4(3B) and other minor amendments the drafts were approved.  



Richard Mason reported that work in respect of a new approach to provision of medical reports, including a model for commissioning and accreditation to ensure quality and independence would continue over the summer with the cross industry working group and the necessary rule changes would be presented to the Committee in the autumn.  The Chair suggested that it would be helpful if one or more Committee members were available in the event that the MoJ wanted to ventilate issues or specific drafts before the Committee’s October meeting.  Amanda Stevens and Andrew Underwood agreed to assist.   


Usage of “will” and “must” CPR(14)46


17.
The Committee considered the Practice Direction presented and some additional wording provided by MoJ lawyers, and approved the complete text. 


Appeal to the High Court in extradition cases – note for the CPRC CPR(14)42 



18.
The Committee agreed the omission of PD52D paragraph 21.1 in consequence of amendments to the Extradition Act 2003.  


Preliminary report on diversion of cases from the regions to London CPR(14)48



19.
Mr Justice Sales introduced the item in Mr Justice Coulson’s absence.  He reported that the document had been prepared by Mr Justice Coulson but other subcommittee members had had the opportunity of seeing it.  The Committee favoured option (b) in the report.  Master Fontaine suggested that the subcommittee should consider Truscott v Truscott  [1997] EWCA Civ 2285 on the question of costs.  It was also suggested that the subcommittee might co-opt a costs judge to assist on that aspect of its work. 


Part 36 Reform CPR(14)39 and 40



20.
Ed Pepperall invited the Committee to give the subcommittee a steer on the particular issues identified in the paper, on some of which the subcommittee were unable to reach agreement.  He indicated that the subcommittee were also keen to consider any other Part 36 issues and asked that they be raised with him by email. 


Undue technicality – The Committee agreed that this should be addressed and that simplification of the rules should not remove the certainty of the Part 36 offer and its consequences.



Split Trials – The Committee discussed the merits of disclosing an offer at the end of the first part of a split trial.  It was agreed that there is no difficulty where the only offers made relate to the preliminary issues.  There was no clear view as to whether parties should be able to protect their costs position by making global offers (i.e. offers not limited to the preliminary issues).  It was agreed that any rule amendment which does not give effect to global offers would be a major change of practice and would probably require prior consultation.



Interim applications – The Committee supported the majority view that it would add complexity to apply Part 36 to interim applications. 



Counterclaiming defendants – The Committee agreed that it would be appropriate to make amendment to clarify how Part 36 applies to counterclaims. 



Cost Budgeting – The Committee expressed no clear view as to whether (1) Part 36 should be amended to provide a solution to the question of how it works in a case where rule 3.14 has bitten; or (2) such issue should be left to play out case by case.  Nevertheless the Committee would welcome a draft proposal for a rule amendment for further consideration.



Cynical claimant offers – The Committee requested a worked-up proposal to consider the issue in Huck v. Robson [2002] EWCA Civ 398. 


Late acceptance of offers & the £75,000 cap – The Committee agreed that it was inappropriate to interfere with the balance struck following extensive consultation by Sir Rupert Jackson.  If these points were to be taken forward then further consultation would be required. 



Recast of Brussels I Regulation CPR(14)35


21. 
Following from the action point from June, Master Fontaine confirmed that in accordance with PD74A a register of Community Judgments would be commenced and maintained in the QBD.  The Committee considered and, subject to minor amendments, approved the redrafted rules.  It was agreed that no reference to the guidance should be included in the PD.  


Pre-Action Protocols CPR(14)41



22.
The Chair confirmed that the revised Guidance for Experts would be issued by the Master of the Rolls in due course, and that appropriate amendments to the Part 35 PD would be made to coincide with its publication.   


District Judge Burn updated the Committee on progress with the protocols. She reported that drafting of the main batch of the protocols was almost complete and thanked Andrew Currans for his work.  Some protocols had been sent to Government bodies to check the current position on, for example, application of universal credit/housing benefit, and expert guidance had been sought to assist with the housing protocols.


Pre-action Conduct Practice Direction – District Judge Burn reported that this was in a state of readiness for adoption or short consultation.



Debt Pre-Action Protocol –  Judge Burn reported that a number of premature unsolicited comments had been received in respect of the Debt Protocol, mainly from creditors, presumably in response to the earlier draft considered by the Committee in April.  These comments would be considered by the subcommittee but it would be prudent for a short consultation on the draft to take place over the summer.



Personal Injury Protocols – There had been some revisions to the PI Protocol and Clinical Negligence Protocol, the drafts of which would be the subject of consultation.  It was suggested that the wording of the stocktake paragraph in the PI Protocol could usefully be employed in the other protocols. 



Judicial Review – A separate working group involving judges, leading practitioners and the TSol, under the chairmanship of Mr Justice Sales had prepared a revised draft, and comments had been received from District Judge Burn.  Further input was awaited from the Home Office in relation to a standard form to be annexed.  The Committee considered that consultation on the revised draft would be appropriate, and this would take place once the draft was finalised by the working group.



Housing Protocols – The subcommittee were still awaiting comments from DWP on the revised draft.  The secretariat agreed to send a reminder to DWP, as work could not move forward until their comments had been considered.   Thereafter a consultation with interested parties would be appropriate. 



Construction Protocol – This protocol had not been considered by the subcommittee as a separate group under Mr Justice Coulson was working on it.  



Dilapidations Protocol – The subcommittee, conscious of the comments made by users at the Open Meeting about deficiencies in the protocol, would consider this later in their work programme.  In the meantime Judge Burn would contact the original drafters. 



23.
The Committee agreed that it would be preferable for a substantial number of revised Protocols to come out together as a group, at the same time as the revised Pre-action Conduct PD.   Following consultation the Committee would consider the drafts again in the autumn with a view to recommending publication in early 2015. 


Any other business


24.
Enforcement - Master Fontaine reported that Chancery Chambers had been omitted from the list of appropriate offices that might issue writs of execution and writs of control (CPR 83.9).  The Committee agreed to the correction and reinstatement of Chancery Chambers.



25.
Provision of papers – Committee members were asked to let the secretary know if for future meetings they were content to receive papers by electronic means only, which would assist in the reduction of printing costs.



The meeting closed at 15:45 pm.
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Agreed minutes  


CIVIL PROCEDURE RULE COMMITTEE MEETING (OPEN MEETING)


18 MAY 2012, MINISTRY OF JUSTICE, 102 PETTY FRANCE, LONDON


Members



Master of the Rolls


Lord Justice Moore-Bick



His Honour Judge Stewart QC



Mr Justice Henderson


Master Fontaine



District Judge Burn



District Judge Hill



Mr Justice Coulson



Amanda Stevens



Edward Pepperall



Tim Lett



Professor David Grant



Introduction by the Master of the Rolls


1.
The Master of the Rolls welcomed the guests to the Open meeting of the Civil Procedure Rule Committee.  He explained that although he was the ex-officio Chair, it was usual for Lord Justice Moore-Bick, Deputy Head of Civil Justice, to chair the meetings.  The Master of the Rolls took the opportunity to acknowledge the work of the Committee and the sacrifices its members make to ensure that the rules are drafted for the benefit of civil justice, the public and professionals alike.  Each member of the Committee, policy officials and lawyers introduced themselves and briefly outlined their role for the benefit of the guests.


Apologies



2.
Apologies were received from William Featherby QC, Katy Peters, Qasim Nawaz and Nicholas Bacon QC and David di Mambro.



Minutes 


3.
The minutes of the April meeting were approved subject to the amendment of the last line of paragraph 3 to read:  “The Committee were not generally in favour of further explanation in the Costs PD in case it may lead to confusion, but it was agreed that some thought could be given to this issue when considering the consequential amendments to Section II of the Costs PD which is being reviewed by the costs working group.”



Reform of the Patents County Court CPR(12)25


4. 
The Committee considered a revised draft of the rule amendments which dealt with the points made by the Committee at the April meeting.  Mr Justice Arnold confirmed that claims in respect of plant varieties would fall outside the small claims procedure, and that the upper limit of £5,000 would change in line with any increases in the small claim track limit.   A revised amendment provided that Part 25 including interim remedies would not apply in claims in the Patents County Court allocated to the small claims track.  The use of signposts to other parts of the CPR was questioned but on balance the Committee decided that they should remain for the benefit of those less familiar with the rules. The draft amendments to the rules were approved.


Small Claims Mediation Service – Automatic Referral Pilot CPR(12)26


5.
The Committee reconsidered the proposals for a pilot scheme to allow the automatic referral to mediation for low value claims where all parties indicate their agreement to mediation on the Allocation Questionnaire. The Committee were reminded that the objective of the pilot is to speed up the procedure, to get cases into mediation at an early stage, and to test the scheme at Salford with a view to rolling out a more comprehensive mediation service in accordance with government policy.  Nick Albrow for HMCTS confirmed that the intention is to start the pilot in June, outside usual commencement dates, or as soon as practicable.  This would enable the collection of data for six months and analysis of that data before the end of the financial year so that resource implications could be addressed in good time. It was recognised that the pilot could not begin in June because of the need for a PD to be signed.   The Committee suggested that a shorter pilot would allow time for initial analysis and consideration of financial implications before the beginning of the financial year reducing the possibility of late allocation of resources.   It was agreed that the pilot should commence in October and run for six months, and that the pilot would be monitored and the information obtained by December used for the purposes of resource allocation. The Master of the Rolls sympathised with concerns raised about late allocation of resources and Nick Albrow gave an assurance that allocations would not be delayed by reason of the pilot.



6.
The Committee agreed that referral of cases to mediation should not be dependant on resources and that all cases captured by the pilot should be referred to mediation to provide certainty for court users.  It was also felt that more prominence should be given the provision that all parties be in agreement to mediation (paragraph 2.1) and this key point should be made earlier in the text. Appropriate wording to provide for claims that are discontinued or dismissed without an order should be included in paragraph 4.  It was noted that the practice direction should come under Part 51 and not Part 26.   The Committee approved the drafting subject to these revisions.



PD52 Appeals



7.
The Chair gave an update on the progress of the subcommittee working on the revision of PD 52.  Since the Committee had last considered the draft sections A, B and C the working group had received a request from the Court of Appeal for further amendments for practical purposes such as destruction of bundles.  Further consideration of these points together with statutory appeals, appeals by way of case stated and those provisions relating to appeals from Tribunals are being considered by the subcommittee before a final draft is presented to the full Committee.   However, it was anticipated that the revised PD would be completed in time for commencement in October 2012.  The Chair also reported that a proposal for an amendment to the Destination of Appeals Order had been put to the Minister, and if approved the PD would require further amendment after the parliamentary process had been completed.  The Master of the Rolls noted that revision of PD52 had been underway when he was appointed and paid tribute to the hard work put in by the subcommittee. 



Contempt and Committal CPR(12)28


8.
Henderson J gave a brief history of the work undertaken to date by the subcommittee, in bringing together the extant RSC and CCR in a user friendly version of the rules in a modern drafting style, with relatively minor procedural improvements.  He explained that at the March meeting the full Committee had agreed to the inclusion of judgment summons in the new part, a logical point as committal is a part of the procedure.  However, on reflection the subcommittee felt that judgment summons should not be included.  Despite their limited application in enforcing tax debts and in family matters any change may require consultation and the involvement of HMRC and should be included in any wider review of enforcement undertaken by the MoJ.  It was agreed that completion of Part 81 should not be held up, but judgment summons should be considered at a future date and added to the Committee’s programme of work.   Minor amendments on the draft were agreed.  It was noted that the matter would return to the Committee once work on the consequential amendments and the destinations table have been completed.


Pre-Action Protocols CPR(12)29


9.
The Committee considered a general protocol and a debt protocol, both drafted by the CJC subcommittee which is considering all the existing protocols.  On a general point concern was raised that two more protocols were being added to an already long list of varied and inconsistent protocols and whether the opportunity could be taken to simplify and rationalise them, including reducing the number and ensure standards, such as timescales, applied throughout.   



10.
The Committee noted that the General PAP did not give specific time periods for completion of steps, unlike other protocols which generally gave a maximum time, usually three months. In view of the wide range of scenarios the protocol would cover it was agreed that it would be difficult to impose a time limit, although timing would be regulated to some extent by the acknowledgment of the “letter before claim”.  The Committee noted that a slightly different approach had been taken with the Debt protocol, being more personal that other protocols. Whilst the Committee did not object to the style used, they felt it should be consistently applied throughout the draft.    The Committee felt that the title of and terms used within the protocol may inadvertently exclude claims it intended to capture such as those between business and an individual or individual to individual claims and further  clarification was needed. Tim Lett welcomed the new Debt protocol, asked if it were possible for him to consult colleagues working in the debt advice sector. 



11.
The Master of the Rolls agreed to report the Committee’s views on the protocols back to the CJC working group and the general observations that the protocols should be shorter, simpler, consistent, reduced in number and/or consolidated.  He added that comments from the advice sector would be welcomed and should be sent to the CJC secretariat.  



Report of the subcommittee on Review of CPR39.2 CPR(12)30


12.
Mr Justice Henderson referred to the paper before the Committee which set out the background to the examination of CPR39.2 and consideration as to whether hearings should be held in public or private.   He noted that it was an important topic and there was a balancing act between allowing hearings in private which may be a derogation of open justice and Article 6.  The Committee agreed that there should be guidance in the rules but felt that further and wider consultation was needed as there are both policy and substantive law issues to be considered, some of which may require primary legislation.  It was agreed that the subcommittee should consider the drafting points raised and report back to the Committee on the wider issues at a later date.   If appropriate a working group similar to the Master of the Rolls super-injunctions working group could be convened.  



13.  The meeting finished at 12:50.  The Committee went on to consider questions pre-submitted by members of the audience. 


Jane Wright



Secretary to the Civil Procedure Rule Committee
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Minutes of the Civil Procedure Rule Committee


Friday 5 July 2013, Room E200 Royal Courts of Justice



Members attending 


Lord Justice Richards (Chair)


Mr Justice Coulson



Mr Justice Sales



Master Fontaine



District Judge Burn



District Judge Lethem



Edward Pepperall QC



Nicholas Bacon QC



William Featherby QC



Katy Peters



Qasim Nawaz



Amanda Stevens



Tim Lett


Apologies



1.
Apologies were received from the Master of the Rolls and Professor David Grant.


Draft minutes 7 June 2013


2.
Subject to typographical corrections and amendments the minutes were agreed. 



Matters arising from the minutes 


3(a) Paragraph 17: Correspondence from  APIL in respect of the Enterprise and Regulatory Reform Act CPR(13)41  


As agreed at the June meeting a response had been sent to APIL.


3(b) Paragraph 21: Producing Orders electronically CPR(13)39


HMCTS undertook to provide a written response to District Judge Edwards, once the IT and financial implications had been considered. 


3(c) Paragraph 23: Closed Proceedings 


The Chair reported that Statutory Instrument containing the rules on closed proceedings had now been made (SI 1571 of 2013) with a coming into force date of 27 June 2013. The secretary confirmed that the CPR website was up to date, with the exception of the closed proceedings rules which would be updated within the next week.  


Low Value Personal Injury Scheme: RTA and EL/PL CPR(13)50


4.
The Chair reminded the Committee that all matters had been agreed with the exception of the issue of defendants’ costs which went back to the subcommittee following a lengthy discussion at the June meeting.  The intention had been that once a draft had been agreed by the subcommittee that version would be circulated by email to the full Committee for approval.  However, the subcommittee had not been able to agree a very narrow area concerning the provision in 45.29F(10), that the court would assess the defendants’ costs without reference to 45.29F in a case where any of the exceptions to qualified one-way costs shifting (QOCS) in Rules 44.15 and 16 was established.  The majority view of the subcommittee was that if any of the exceptions applied the claimant should pay the defendant’s reasonable costs on the usual basis. The minority view of the subcommittee was that to expose the claimant to costs in situations covered by 44.15 would be disproportionate and unfair.   In view of the disagreement the views of the full Committee were sought and papers setting out the differing opinions were considered.  The MoJ also provided a paper setting out the policy position in respect of the area of disagreement, which favoured the view of the majority of the subcommittee.  The Chair made clear that the Statutory Instrument (SI) circulated in advance of the meeting was without prejudice to the Committee’s decision on this issue.  If the full Committee reached a decision reflecting the majority view of the subcommittee the final SI could be signed by the Committee straightaway.  If the Committee’s decision was in favour of the minority view, it would present a problem in view of the conflict with the MoJ stated policy and whether the Lord Chancellor would be willing to approve the rules in that form.  This would also have a consequential effect on the implementation date.  


5.  The Chair asked the chair of the subcommittee, District Judge Robert Hill, for his views before the authors of the papers presented their respective positions.  DJ Hill supported the MoJ policy position and the argument of the majority as set out in a paper by Nicholas Bacon and Andrew Parker.  He also felt it would be unfortunate if the implementation date was delayed.  


6.  John Spencer, on behalf of the minority view, conceded that the exceptions in 44.14(c) should apply but considered that the exceptions in (a) and (b) should not apply.  His view was that this did not depart from MoJ policy as there was a distinction between QOCS, which was applied across the board, and fixed costs in this instance which were capped.  The claimant must pay costs but they should not, in this narrow category, be unlimited.  Fixed costs were designed to be reasonable costs: if they were reasonable for the claimant they were reasonable for the defendant. He also asked the Committee to consider the concern about the possible undercurrent of tactics in cases that did not reach court. The threat of unlimited costs touched on the principle of QOCS.  Amanda Stevens added that this issue had not been aired at any QOCS subcommittee and that this was not an attempt to rework the QOCS provisions, rather an opportunity to highlight the unfairness of the rule. 


7.   Nicholas Bacon, arguing for retention of the draft rule, took the view that parties should be exposed to normal costs if QOCS protection was lost, and that if an exception was made in this instance the effect of the QOCS principle would be undermined.   Whilst not disputing that the minority had a tenable argument, the QOCS principle had been decided and the rules should reflect that. Andrew Parker indicated his support of Nicholas Bacon’s comments.


8.  Mr Justice Coulson indicated that whilst the QOCS subcommittee had not considered individual examples, they concluded that if QOCS protection was lost then potentially the party would be liable to the full extent of the costs.  It was not appropriate now to seek to qualify the policy decisions that were made in respect of OQCS.  Master Fontaine added that she supported the majority view and that should this point arise any judge dealing with the amount of costs would have to take account of the proportionality issue.


9.  The majority of the full Committee supported the majority view of the subcommittee and therefore the wording of the SI as placed before the Committee was agreed.  



10.  The Chair reported that two letters on different aspects of the LV PI Scheme had been sent for the attention of the Committee.  The first, from FOIL (Forum of Insurance Lawyers), queried the exclusion of vehicle related damages from the value of the claim. The Committee agreed that this was not the appropriate time to consider again definitions and points already discussed.  Once the rules were implemented and had been in force it was probable that a number of issues would be raised and these should be addressed once the rules had bedded in.  The second letter, from the President of the Law Society, raised two points: concern about the implementation date and recoverability of ATE premiums.  The Committee agreed that whilst recent discussion had been focussed on particular points of substance and technical legal points, the details of the protocols had been available for some time and the intention behind the changes has been clear. The issue of defendants’ costs had initially been raised at the March meeting and the minutes from that meeting and the April and May meetings were available and had been circulated widely.  Moreover the defendants’ costs provisions wouild only become effective some months after the July implementation date, following the filing of a claim notification form and if the claim subsequently fell out of the protocol and proceeded to a court case.   The Lord Chancellor’s direction issued in February 2013 specified that the fixed costs regime was to be implemented by 31 July 2013 and it was for the Lord Chancellor, not the Committee, to defer implementation.  Mr Justice Ramsey suggested that the remarks in the Law Society’s letter in respect of ATE premiums might have arisen from a talk given by David Green reported in the Law Society Gazette.  The report attributed to Lord Justice Jackson an indication that there would be some limit on recoverability of ATE premiums on policies entered into prior to 1 April.  Mr Justice Ramsey reported that he had found nothing that justified the rumour and that Lord Justice Jackson had emphatically denied any involvement.  Such a change would require primary legislation and would therefore be a matter for the MoJ.  



Action:  The Chair would write to both FOIL and the President of the Law Society setting out the Committee’s response.  


11.  Having agreed all outstanding issues and on confirmation of approval of those matters previously discussed in respect of the protocols and rules, the Committee signed the Statutory Instrument in respect of the Low Value Personal Injury Scheme.  


Costs protection in Publication and Privacy Proceedings CPR(13)44 



12.
William Featherby outlined the background to the matter and reported on the progress of the subcommittee.  The rules drafted by the subcommittee were before the Committee for consideration and when agreed would form the basis of a public consultation in September.  Once that consultation had been completed and the MoJ had had the opportunity to consider the responses and their policy stance the subcommittee would reconvene.    He invited comments on the draft.  


13.  Mr Justice Ramsey raised the concern that bespoke QOCS provisions were being drafted for “specialised” areas and if would be preferable if general QOCs rules could be applied.  William Featherby responded that although desirable it had not been possible to find a way to draft one overall QOCS regime and that there would be exceptions.  In this instance the severe financial hardship test was introduced.   Robert Wright on behalf of MoJ acknowledged Mr Justice Ramsey’s point but suggested that the fundamental difference was that means were particularly relevant in defamation cases, where there might be a wealthy claimant and relatively impoverished defendant. The rules as drafted were based on the existing QOCS provisions, with the legal aid test on severe financial hardship applied.  He confirmed that subject to Government clearance the consultation would take place over the summer.   Senior Costs Judge Hurst added that the regulations for section 26 of the LASPO Act originally referred to a severe financial hardship test but subsequently that term had been amended to financial hardship, and some problems regarding those regulations might arise in this context. 


14.  The Chair sought confirmation that the consultation would not be so narrow as to require further consultation if it were felt that rules more akin to the PI QOCS rules should be drafted in future.  As yet the Committee had not had the opportunity to debate the rules, and the consultation exercise should allow room for variance from the draft rules to be considered.  



15.  Senior Costs Judge Hurst suggested and the Committee agreed that rules 44.22(1)(a) and 44.23(1)(a) be amended to insert “and that party were ordered to pay the other parties’ costs of the proceedings”.  The Committee also suggested that the definition set out in 44.19(2)(a) be redrafted for clarity.   William Featherby confirmed  that the statement of assets referred to in 44.25(1)(a) would be for the court only and would not be released to parties without permission of the court. 


16.  On behalf of the subcommittee William Featherby emphasised the importance of keeping the consultation and drafting process separate and that drafting would only be undertaken once the policy was agreed, to avoid a repeat of the OQCS process when subcommittee members were lobbied by stakeholders seeking changes. 



17.  Subject to those amendments, the draft rules would be consulted on and the matter would return to the Committee for sign off in due course.  



The recovery of costs insurance premiums in Clinical Negligence proceedings, amendments to Part 44, PD44 and PAP Pre-Action Conduct CPR(13)49 


18.  The Chair reported that since the paper had been  originally circulated a number of points had been resolved by exchange of emails.   Robert Wright thanked Senior Costs Judge Hurst for his comments on requirements for the notice of funding which had been adopted with the inclusion of text in Part 48 and PD48.  On the second issue, in relation to types of expert report, he reported that the issue had been consulted on last year and regulations drafted.   The Joint Committee on Statutory Instruments had questioned the vires of the enacting legislation and in the redraft of the Statutory Instrument the provision on obtaining the expert’s report had been  lost.  The provision was now included in the draft rules. The Committee discussed at length the proposal and the possibility of such a situation arising and how the court would deal with it in the absence of rules. The Committee concluded that it would be preferable to rely on the regulations and the discretion of the court and to allow practice to resolve the issue.  The Committee  agreed that it would be useful to bring the matter to the attention of editors for inclusion in commentary.


Proposed further extension to the Small Claims Mediation Scheme CPR(13)46


19.  Paul Harris reported that an extension to the scheme was sought to allow for collection and analysis of further data before providing recommendations on whether the scheme should become a permanent feature of the rules.  District Judge Burn asked if it was still the intention to apply the scheme only where both parties indicated that they wished to participate in mediation.  Paul Harris confirmed that that was the policy.  The Committee made the general point that more detailed consideration to the length of pilots should be given by HMCTS and MoJ to ensure that adequate data were collected without the need to repeatedly extend pilot schemes.  The Committee approved the proposal to extend the scheme to 31 March 2014. 


Support for the rule committee and subcommittees


20.  The Committee considered the general issue of support for the Rule Committee, particularly in respect of the introduction of the enforcement provisions of the Tribunals Courts and Enforcement Act.  Master Fontaine observed that whilst it might take up to two years to prepare and bring an act or regulation into force, the Committee was given very little time to undertake complicated amendments to the rules.  This position was further complicated by having to consider regulations that were revised several times and having to reconsider drafting in respect of those changes.  Paul Harris agreed that it might be  possible to provide some deputy cover and that Master Fontaine should provide details of the requirements to HMCTS via the secretary.  David Parkin added that he would be setting up a system over the summer to consider the prioritising, resourcing and timing of projects on the Committee’s programme of work.  



Amendments to Part 21 (CPR13)48



21.
Master Fontaine reminded the Committee of the changes they had previously approved in principle at the April meeting to increase the level at which damages awarded or approved to a protected beneficiary could be administered by a Master or District Judge rather than a deputy appointed by the Court of Protection.   Final approval had been  deferred to allow the Court Funds Office to assess the impact of the change.   The Court Funds Office had reported that the change could be implemented at minimal cost.   Master Fontaine asked for a further unrelated change to PD21, paragraph 9.2 to remove an obsolete reference to “Public Trustee investment manager”.   Following a reorganisation of Court Funds Office in 2011 the duties were now undertaken by the Court Funds Office.  The Committee confirmed approval of the changes agreed in April and agreed to the amendment to paragraph 9.2. 


Transfer of visitors’ appeals to the High Court CPR(13)47



22.  The Chair introduced the paper and supplementary paper from the Office of the President of the Queen’s Bench Division requesting an amendment to PD52D.    The amendment supported the new statutory right of appeal to the High Court against decisions made in Bar disciplinary proceedings (section 24 of the Crime and Courts Act 2013).  The exact date of implementation was yet to be agreed by the Judicial Executive Board but was likely to be in January 2014.  The Committee agreed the proposed amendments to be inserted in PD52D at 27A.1.


Appeal Time Limits CPR(13)51


23.  The Chair referred to the background material provided in the absence of a formal paper.  The Chair explained that when revising PD52 last year the section relating to statutory appeals had been amended and some of the time limits for filing an appellant’s notice were changed.  In the case of appeals from the Upper Tribunal (UT) the time limit for all appeals had been set at 28 days, excepting those from the Administrative Appeal Chamber where the limit had been set at 21 days. Subsequently the UT wrote to the Committee about the lack of consultation on the changes and lack of notification of the changes that were agreed.  



24.  The Chair asked the Committee to consider whether any amendments should be made to the time limits, and indicated that the original time limit for appeals from the Administrative Chamber had been 42 days.  The UT had been invited to provide evidence of the problems occurring in practice as a result of the change to 21 days but the complaint had not as yet been supported by any specific examples.   More recently a concern had been raised about the 28 day time limit for appeals from the Immigration and Asylum Chamber; the point being that it was out of line with the 21 days allowed for appeals from the special Immigration Appeals Commission and for appeals from the Administrative Appeal Chamber. The Chair’s view was that the time limit for appeals from the Immigration and Asylum Chamber should be 21 days, in line with SIAC appeals and the general time limit for appeals under Part 52 and the overall policy of trying to speed up the decision making process.  The view of the Committee was sought so that a substantial proposal could be sent to the Senior President of Tribunals.   William Featherby recalled that when the subcommittee considered time limits a case had been made for exceptions, and where a 28 day period was not necessary 21 days should be the limit.  The Committee agreed that it would be preferable for the 21 day standard period to be applied wherever possible, in the interest of speedy access to justice, unless a statutory provision provided otherwise.  Tim Lett raised the point that litigants in person might find the 21 day limit difficult to comply with.  The Chair agreed to raise the question whether the proportion of litigants in person who sought to appeal from the UT was such as to make it appropriate to have a longer rather than shorter time limit. 


25.  The Chair reported that the Senior President of Tribunals had also written, in general terms, about the extent of consultation with the UT.  Procedures had been put in place to try and avoid these problems in the future, with the CPRC papers being sent to a representative of the Tribunals. 


Action:  Chair to write to the Senior President of Tribunals. 



Any other business


26.   PD52B Table A.  The Committee were asked to consider an amendment to Table A to reflect the current practice on the Western Circuit for lodging of appeals. Members voiced concern that the purpose of the table, to provide a list of those centres where a circuit judge sat to ensure that an appeal was sent to that appeal centre rather than to the court where the decision being appealed had been made, would be lost.   The Committee agreed that a further note should be sent to the Designated Civil Judges setting out what information the table was to contain and emphasising the importance of ensuring that it was accurate.  The Committee agreed the amendments in relation to courts in the Western Circuit.


Action:  Chair to write to Designated Civil Judges.



27.  Review of Pre-Action Protocols CPR(13)53.  District Judge Burn outlined the progress made by the subcommittee reviewing the pre-action protocols.  The subcommittee had been asked to consider whether there should be one PAP with annexes setting out the process for individual topics or whether the current system of individual PAPs should continue.  The subcommittee’s considered conclusion was that the current system should remain, for the reasons contained in the paper.  The subcommittee had also concluded that a major overhaul of the PAPs was not required.  Instead the subcommittee would concentrate on updating, streamlining and where possible standardising the format, taking as a model the Dilapidations PAP introduced in 2012.  The subcommittee were not considering the Construction PAP as it was already being revised by a different group; District Judge Burn asked that she be kept informed of developments on the Construction PAP and for a sight of the draft before it was finalised.  Mr Justice Coulson confirmed that the proposed changes to the Construction PAP would not be extensive, as the major issue being addressed was how to make the procedure less expensive.


28.   Guidance for Experts.  District Judge Burn asked the Committee to consider the revised Guidance for Experts.  A revised version of the document currently annexed to PD35 had been considered by the Committee in 2012 but not approved as the Jackson proposals had not been incorporated.  The Committee were asked to comment on the new version which included the Jackson references inserted and had been simplified, with duplication removed.  In view of the late circulation of the paper, members were asked to send comments direct to District Judge Burn.  The Committee were of the view that the guidance should not be annexed to PD35 once it was finalised and that a more suitable publication site should be found. 


29. Part 36.  Edward Pepperall raised the issue of amendments to Part 36.  The subcommittee had been considering a number of issues raised in correspondence and case law, but work had been deferred to allow time for the implementation of the Jackson recommendations.  In the interim a number of the subcommittee members, including the chair, had now left the full Committee.   The Chair agreed to ask David di Mambro if he wanted to continue as chair of the subcommittee and bring the matter back to the Committee or would be content to stand down, in which case another chair could be appointed.


Action:  Chair to write to David di Mambro re chairmanship of the Part 36 subcommittee. 



30.  Registered Design Tribunal.  David Parkin explained that the Committee had considered and approved changes to Part 63 in relation to the establishment of the Intellectual Property Enterprise Court.  As part of those changes the Committee had agreed to amendments providing for abolition of the Registered Design Tribunal.  Since those changes were agreed it had come to the attention of the MoJ that the Intellectual Property Office was sponsoring primary legislation currently going through Parliament which would make the same provisions.  MoJ was sympathetic to the IPO’s request that the same provisions were not made by two different routes, which might create confusion amongst users, and that the primary legislation route should be allowed to take precedence.  David Parkin confirmed that the change was not an intrinsic part of the changes to facilitate the move of the Patents County Court into a specialist list of the Chancery Division but they had been put together for convenience.  He also confirmed that Mr Justice Arnold had been informed of the proposal, did not agree with the rationale of the argument but did accept the policy decision to allow the primary legislation to make the change.  After further discussion the Committee asked for the details of the proposed change to the agreed amendments to be circulated by email for approval out of Committee.  



Action:  David Parkin to provide the Committee with details of the provisions to be removed.



31.  Part 31 Disclosure. The Committee were asked to consider a change to the heading of rule 31.5.  When presenting his papers to the Committee Jackson LJ had amended the heading to rule 31.5 from “Disclosure limited to standard disclosure” to “Disclosure”.  That amendment had been agreed but had unfortunately been overlooked in subsequent drafts.  Mr Justice Ramsey has been consulted and was content with the change.  The Committee approved the amendment. 



32. Precedent H.  The Committee’s attention was drawn to an error in Precedent H annexed to PD3E.  The rules provided for contingency costs to be added to the costs budget.  The front summary page of Precedent H had a line for Contingency A, B and C, but did not have a supporting spreadsheet page for Contingency C.  The immediate change proposed was to remove Contingency C from the summary page to ensure it was accurate and the formulations worked.  The Committee agreed the amendment. 


Membership of the Committee


33.  The Chair gave his personal thanks and the collective thanks of the Committee to Suzanne Burn, Katy Peters and David Grant whose membership would come to an end in September after six years’ service to the Committee. The Chair also thanked Mr Justice Stewart who ceased to be a member in May but had continued to assist the Committee, with the kind agreement of the President of the QBD, until today.


34.  The Chair also thanked Robert Hill for his continued service, despite his retirement from the Committee, until the conclusion of work on the LV PI Scheme.  



35.  The Chair noted that reconsideration was being given to the Lord Chancellor’s general policy not to reappoint members for a further term, and for those members who had served for one term of three years there was the prospect of renewal for a further term.  



36.  Mr Justice Coulson confirmed that a Circuit Judge and District Judge had been identified and recommended to the Master of the Rolls for appointment to the Committee. 



The meeting closed at 13:05 pm


Jane Wright



Secretary to the CPR Committee



September 2013


Attendees:



Senior Cost Judge Hurst


Mr Justice Ramsey 



Mr Justice Stewart










District Judge Hill



Rory Munro (MoJ)


David Parkin (MoJ)



Alasdair Wallace (MoJ)



Andrew Currans (MoJ)



Robert Wright (MoJ)


Paul Harris (HMCTS)



Andrew Parker



John Spencer



Andy Caton (Judicial Office) 



Jane Wright (Secretary)
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Minutes Redacted CPRC 4 April 2014.DOC

Minutes (redacted) of the Civil Procedure Rule Committee 


Friday 4 April 2014, Room E200 Royal Courts of Justice



Members attending 


Lord Justice Richards (Chair)


Mr Justice Coulson



Mr Justice Sales


Master Fontaine



HHJ McKenna



District Judge Lethem


District Judge Hovington


Qasim Nawaz



Amanda Stevens



Tim Lett


Andrew Underwood


Kate Wellington



Apologies



1.
Apologies were received from Master of the Rolls, Edward Pepperall QC, Nicholas Bacon QC, William Featherby QC.


Minutes and matters arising


2.
 The minutes of the March 2014 meeting were approved.  Matters arising from the minutes are to be dealt with under substantive items on the agenda.


CPR 3.12 – note of clarification CPR(14)21


3.
The Chair introduced this late item to the agenda which dealt with a perceived problem raised on the transitional provisions in relation to the costs management rules. Herbert Smith Freehills had written to the Committee suggesting that the transitional provisions provided that cases commenced before 22 April 2014 and exempted under the existing rules would be subject to the new rule and would not even benefit from the £10 million exclusion.   The Committee agreed that the plain intention was that the current Rule 3.12 should govern proceedings commenced before 22 April 2014 and the amended rule should govern proceedings commenced on or after 22 April 2014, but agreed that the words “to which that rule applied”
 might be misleading.  The Committee agreed that those words should be removed at the next legislative opportunity.   The Committee acknowledged the concern that any ambiguity in application of the rule might cause to practitioners and, in these exceptional circumstances, strongly supported the proposal that a note of clarification should be issued for the avoidance of doubt.   


Action point: Note of clarification to be issued (Chair).


Costs protection in publication and privacy proceedings – amendments to Part 44 and Pre-Action Protocol for Defamation CPR(14)20


Paragaphs 4-8 redacted



Joint Committee on Statutory Instruments (JCSI)



9.
The Chair indicated during the discussion on the defamation rules that the long standing concern of the JCSI over the use of “will” instead of “must” in the CPR had not been resolved in correspondence and would have to be returned to the Committee for discussion in May. 


CPR 30.5: Transfers between specialist lists.  Further note on proposal from the Chancery Bar Association CPR(14)15



10.
The Committee agreed that Rule 30.5 should be amended by the addition of a sub paragraph: “(4) An order for the transfer of proceedings between the Chancery Division and a specialist list of the QBD may be made only with the consent of the Chancellor of the High Court.”. 



Further Note on Agreed Extensions of time CPR(14)19


11.
The Chair reported that since the discussion on this matter at the last CPRC meeting submissions had been made to the CJC conference on the Jackson reforms (21 March).  The draft amendments proposed by the subcommittee had the support of the Master of the Rolls.   Committee members asked whether it was thought necessary to consult on the changes but the conclusion was that as this was a minor relaxation of the existing rule to provide flexibility consultation was not necessary.  It was agreed that the changes to be made should be kept under review by the Committee. 



12.
The Committee agreed the amendments to CPR 3.8 set out in paragraph 21 of the supporting paper.  After a discussion on the value of parties filing copies of written agreements for extensions of time, it was agreed that it was not necessary for parties to file the documents, and the amendments to PD 28 and PD 29 set out in paragraph 22 of the supporting paper were agreed.  The Committee decided that further signposts were not required for these amendments.  To alleviate the pressure on courts the amendments would be included in the next CPR Statutory Instrument.  


13.  A separate question was raised about the possibility of amending the model directions, for example to include provision for the updating of witness statements and expert evidence.  The Chair agreed to consider how changes to the model directions should be handled and to report back to the Committee. 


Action Point: Amendments to Standard Directions (Chair)



Approval hearing provisions under Part 21 and PD21 CPR(14)14


14.
Andrew Underwood set out his proposals for amendments in respect of the documents to be filed in settlement proceedings, consideration of the necessity for defendant representatives at hearings, and the possibility of paper based hearings.   As regards documents the Committee agreed that the differences in the regimes applicable to settlements prior to and after the issue of proceedings should be rationalised and that the existing provisions of the Practice Direction in respect of pre-issue settlements required too much irrelevant material to be filed.  In light of the Committee’s discussions Andrew agreed to identify what matters should be prescribed in the Practice Direction.   In view of the comments circulated by Master Fontaine, the suggestion concerning paper-based hearings was withdrawn.  It was agreed that whilst there was a variation in practice between courts as to whether the defendant should attend, the existing provision should be retained, particularly as attendance provided an opportunity for the defendant to apologise if appropriate to the claimant and for resolution of minor issues.


Action point:  Andrew Underwood to develop a proposal for a change to the Practice Direction in respect of documents to be filed


Presumption of Death CPR(14)17


15.
Paul Hughes (MoJ) introduced the proposed amendments which followed from the Presumption of Death Act 2013.  The Act provides that a declaration may be made in respect of persons deemed to have died, giving closure and finality for family members.  Similar provisions were to be discussed at the Family Procedure Rule Committee meeting on Monday 7th April 2014.    Paul Hughes confirmed that operational colleagues had seen the proposals and were aware of the timetable set out in paragraph 18 of the paper.   Minor amendments were made to the Practice Direction and the Committee agreed that an address for service for a claimant who is not legally represented should be included; that a person applying for permission to intervene should serve a copy of the application notice on the claimant; and that those who had a right to intervene might do so by notice in writing and those who did not have the right should make an application on notice.   The Committee agreed that consultation was not appropriate in this instance. 


The European Parliamentary Election Petition (Amendment) Rules 2014 CPR(14)18


16.
The Committee agreed and signed the Statutory Instrument amending the procedure for payments to be deposited in accordance with the Court Fund Rules 2011. 



Pre-Action Protocols Progress Report CPR(14)16


17.
The Chair thanked the subcommittee for their efforts in updating the PAPs and the Guidance for Experts and for the comprehensive paper setting out matters for consideration.    District Judge Burn (Chair of the subcommittee) took the Committee through the PAPs. 



Guidance for the instruction of experts in civil claims



18.
The Committee had previously agreed that this guidance should be removed from PD35.  A small amendment had been made in respect of witness summonses following discussion at a recent experts’ conference.  An amendment to paragraph 73 was agreed following a discussion on the filing of experts’ agendas.  Once that amendment was incorporated the guidance would be shown to the CJC before being submitted to the Master of the Rolls for publication. 


Pre-Action Protocol for Debt Claims


19.
A number of minor amendments including: removal of the reference to CPR costs rules; adding material from the Pre-Action Conduct PD on compliance; an addition in para 3.1 under the  bullet points on payments received; moving the last paragraph in 3.3 to the beginning of the notice; amending the time allowed in 4.3 to 28 days; a suggestion that a reference to the Administration of Justice Act and to the Office of Fair Trading guidance be included.  The Committee felt that the introductory section describing the circumstances in which the protocol would apply should make clear the distinction between “businesses” that are in effect individuals acting as sole traders and other types of business. 


PAPs on possession claims


20.
Comments on the three possession claim protocols were being sought from various government departments and stakeholders and discussion on these protocols was deferred until any comments had been considered. 



Practice Direction – Pre-Action Conduct


21.
The Committee considered whether amendments to this Practice Direction should wait until the recommendations in the Jackson reforms in respect of pre-action conduct were taken forward.  It was agreed that as this was likely to be some time it would be preferable to make the changes to the PD now.  The Committee agreed that it was useful for there to be an agreed list of issues still in dispute if proceedings were issued following pre-action engagement and that a reference to this could be included in the Directions Questionnaire for Fast Track and Multi-Track cases. 


Pre-Action Protocol for Personal Injury Claims


22.
It was agreed that the application of the protocol to Fast Track cases should be included in the title or introductory paragraph. The Committee agreed that the alternative wording for 1.1 should be amended to read “likely to be allocated”; 1.3 be revised; the second line of 1.5 be deleted; the time allowed in paragraph 4.1 should be 7 days; paragraph 4.5 be revised to describe the impact of injuries sustained on day to day functioning of the claimant; the alternative wording at 4.8 was not accepted; 5.1 be amended to refer to other defendants; reference to rule 14.1A in 6.1 be amended; the change to 7.2 is agreed; paragraphs on rehabilitation to be moved to an earlier part of the protocol. 



Pre-Action Protocol for the Resolution of Clinical Disputes



23.
The Committee suggested that there be targeted consultation on the amended protocol and that APIL, FOIL, NHSLA, The Law Society and the Bar Council should be invited to comment. Since the changes to the existing protocol were not major, the consultation period would be four weeks, which would ensure time for any comments to be considered before the matter returns to the Committee for sign off. 



Judicial Review 


24.
No amendments had yet been made to the Judicial Review PAP.  The drafting of an amended version would need to take into account the various recent procedural changes to judicial review as well as a general updating in line with the other PAPs.   Mr Justice Sales agreed to assist with the redrafting of the PAP. 


Construction PAP


25.
The Construction PAP criticised by Jackson as front-loading costs required radical revision.  Specialist expertise was required.  Mr Justice Coulson agreed to provide assistance. 


Professional Negligence PAP


26.
This protocol also required revision with expert assistance.  Committee members suggested that Nicholas Bacon had the relevant expertise and the Chair agreed to approach him for assistance.  


Disease and Illness PAP



27.
Amendment of this PAP had been deferred until government policy on mesothelioma claims had been decided. 


Any other business


28.
The Committee were advised that the recast of the Brussels I Regulation on the recognition and enforcement of civil and commercial judgments would come into force in EU Member States on 10 January 2015 and that consequential rule amendments would be presented to the Committee in draft in June. 



29.
The Committee were reminded that the next meeting on 2 May  would be the Open Public Meeting and would take place in the MoJ building at 102 Petty France.  Any member wishing to submit a paper should send it to the secretariat by 22 April 2014.



30.
Scheduled Rules. The Chair said that he would ask the subcommittee charged with the enforcement reforms to consider whether CCR 27 Attachment of Earnings and CCR 28 Judgment Summons could now be incorporated into the main body of the CPR.  If these could be completed before July the two new parts could follow on appropriately from Parts 83-86 on enforcement.   As to the RSC matters, a subcommittee had already made progress on habeas corpus.  The remaining rules containing contempt, criminal and confiscation provisions would require separate consideration and the involvement of criminal law experts.  The Chair proposed to discuss with senior criminal judges how this work should be undertaken. 


The meeting closed at 15.15 pm.


Jane Wright



Secretary



April 2014


Attendees:



Senior Costs Judge Hurst








Alasdair Wallace (MoJ)








Andrew Currans (MoJ)








Andy Caton (Judicial Office) 


Robert Wright (MoJ)


Paul Hughes (MoJ)



David Parkin (MoJ)


Eliot Fineberg HM Digital Services


Jane Wright (Secretary)


� Rule 25(1) of The Civil Procedure (Amendment No. 4) Rules 2014 (SI No. 867 of 2014).
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