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RESPONSE TO DEPARTMENT FOR ENERGY AND CLIMATE CHANGE Consultation
 DRAFT REGULATIONS UNDER THE ENERGY ACT 2008 ON Funded Decommissioning AND waste management Programme – FINANCING and WASTE handling

SUMMARY
The Environment Agency welcomes the opportunity to respond to the Department for Energy and Climate Change consultation on Draft Regulations under the Energy Act 2008 on Funded Decommissioning and Waste Management Programmes.   We are aware that this consultation is continuing under the new Government.
The Environment Agency endorses the Energy Act 2008 requirements that operators of any new nuclear power stations must have approved Funded Decommissioning and Waste Management Programmes (FDP) that would provide funding to decommission the power station, to manage and dispose of its spent fuel and radioactive wastes and to restore the site for future use.  We believe that securing sufficient funds over the generating lifetime of any new power station is essential to avoid the problems of unfunded liabilities that the Nuclear Decommissioning Authority is now dealing with.
2.0

ENVIRONMENT AGENCY COMMENTS

Cost Recovery
2.1
We note that the cost recovery provisions of the regulations relate only to the Secretary of State for Energy and Climate Change’s costs.  We are content with this because we also expect to recover our costs on FDP work from any nuclear new build operators as the work would be carried out as part of our normal regulatory activities.
Third Party Verification
2.2
We support the proposals for independent third party verification of the FDP and related matters.  We note that the proposed regulations do not address explicitly all of the issues and expectations detailed in the consultation document, for example on the level of detail of the verification.  We suggest that such matters should be set out in related guidance.

2.3
The regulations include requirements relating to the verifier’s qualifications, experience and independence.  We suggest that consideration is given to prior qualification or approval of the verifiers that an operator proposes to use.  
Modifications to an Approved FDP
2.4
We support the draft regulations that an operator will not be required to have the Secretary of State’s prior approval for technical changes to an approved FDP where the assessed costs remain within +/-5% of the previously approved or reviewed value – whether for a single technical change or as a result of cumulative changes.  We believe this approach is proportionate and should ensure that relatively small changes are not referred for approval by the Secretary of State.  
2.5 The proposed draft regulations currently include a provision that permits the operator to implement a change that would affect its FDP without the prior approval of the Secretary of State, where the delay in obtaining that approval would result in an operator breaching the conditions of its nuclear site licence, radioactive substance activity environmental permit or any enactment.  We propose changes to this draft regulation so that the operator does not need to obtain the prior approval of the Secretary of State where obtaining it “would result in the operator breaching or likely breaching or continuing to breach a condition of its site licence or any environmental permit or enactment”.  The purpose of these changes are:

· to ensure that an operator is not deterred from taking action to comply with the conditions of the relevant permits because of detailed debate about whether a breach might actually occur
· so an operator is not deterred from taking corrective actions where a breach is continuing; and
· to address all Environmental Permitting Regulations environmental permits, not just those associated with radioactive wastes and discharges.
Designated Technical Matters
2.6
We support the inclusion of costs of construction and maintenance of spent fuel and intermediate level waste interim stores in the FDP so that the operator has to include cost estimates and funding for them, even though they are undertaken after the initial construction of a station, i.e. in its generating phase.    Similarly, we support the inclusion of costs relating to preparatory work for decommissioning undertaken prior to electricity generation.

2.7
For the avoidance of doubt we suggest that:

· the costs of construction should explicitly include those associated with necessary post construction design costs as well as those arising from regulatory and planning approvals
· it should be made clear in the definitions that start and cessation of electricity generation refers to that from nuclear heat not combustion heat, for example from the backup supply diesels that would be expected to be run prior to reactor operations beginning and after they had completed.
Reporting Requirements 
2.8
We support the proposals on the content of annual and quinquennial reports.

FURTHER INFORMATION
For further information on this response please contact Alan McGoff, Environment and Business lead, New Nuclear Build, either by telephone on 01733 464394 or 07768 618800 or by e-mail at alan.mcgoff@environment-agency.gov.uk 
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