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EDF Energy welcomes the publication of these draft regulations as an important step 
towards the implementation of the Funded Decommissioning Programme (FDP) and the 
development of new nuclear build in the UK.  
 
There are a number of areas in the draft regulations where the wording is either ambiguous 
or unhelpful in terms of practical implementation.  In certain instances, the regulations, as 
drafted, are unlikely to be capable of being applied.  In addition there are some 
inconsistencies between the draft regulations themselves and the explanatory text, 
particularly around the way in which modifications will operate.  We set out these points in 
the answers to the specific questions below.  
 
Section 2: Cost Recovery 
 
Do the proposals create a transparent and effective means of recovering the costs incurred 
by the Secretary of State in relation to matters described in Table 1. 
 
The mechanism of having a basic fee with a cap on supplementary costs provides a degree 
of assurance that the costs of the approval will not be allowed to get out of control.  
Similarly, setting different levels of fees for different types of approval is sensible and 
recognises the varying amount of work inherent in each approval process. However, we 
note that there appears to be no obligation on Government to demonstrate to the operator 
paying the fee that the scope of the assessment is appropriate or that value for money is 
being obtained.  We propose that the arrangements for recovering costs are made 
transparent to the operator and that the operator confirms that it is satisfied with the 
arrangements before costs are incurred. 
 
Could the cost recovery proposals be improved to enhance their transparency and 
effectiveness?  
 
It currently appears ambiguous whether the cap in fees applies just to the Secretary of 
State’s costs, NLFAB’s costs or to the combined costs of approval.  Clarification would be 
welcome.  The comments made above, under the previous question, also apply, to the 
extent that the bases for recovering costs through contractual arrangements are agreed 
and value for money is demonstrated both before and after costs have been incurred. 
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Is the proposed maximum fee set at a suitable level? 
 
We believe that the fee is set at an appropriate level to allow reasonable costs to be 
recovered.  However it should not be an expectation that the approval process should 
always incur the maximum supplementary fee and that, as stated above, value for money 
should be demonstrated.  The consultation is silent on how fees might be amended.  We 
would welcome a commitment that the fees will only be revised in line with the retail prices 
index (or another suitable escalation rate) in the future and that any changes are 
transparent to operators, who will have the opportunity to comment on any such changes. 
 
Section 3: Independent third party verification 
 
Do the proposals create an effective framework for verification to take place? 
 
EDF recognises that the verification process is an important element in building confidence 
that the funded decommissioning programme is established and operates in a fair and 
effective manner.  However, there are a number of specific points in the current proposals 
which we think are potentially unworkable, unhelpful or could create unnecessary 
bureaucracy.  These are set out below. 
 
In the first instance, it is important to recognise that the information to be verified is 
forward looking, and therefore, technically, it is not capable of being verified or having a 
true and fair view expressed.  These concepts apply to historical information only.  It would, 
however, be possible for an expert to express an opinion in connection with the bases and 
assumptions used to draw up the FDP, and whether these are reasonable in the context of 
the evidence provided.  Consequently, EDF recommends that the process of verification is 
based around this concept. 
 
The test for “level of prudence” is undefined and is subject to very broad and inconsistent 
interpretation.  It does not have a legal definition or interpretation.  We believe that what is 
important here is to ensure that the financing arrangements in place are such that the risk 
of liabilities having to be picked up by the public purse is sufficiently remote at all times.  
This will depend upon a range of factors including the nature of the cost estimates, the 
structure of the Fund, the financial robustness of the operator, the nature of the investment 
assumptions etc.  It will be necessary for the verifier to be satisfied that the operator has 
made appropriate judgements, based on the information available to it at the time and to 
consider contingencies included in the FDP and sensitivity to changes in the key drivers.  It 
will not be appropriate for the verifier to make their own forecasts, other than in connection 
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with the impact of sensitivities, since their role is to comment on the operator’s judgement 
in putting together the FDP. 
 
In our view, it is entirely unnecessary for there to be a test of “level of prudence” at the 
annual report stage, unless the arrangements had been changed such that a modification 
to the FDP was necessary.  Similarly we would not expect there to be a full verification of 
costs at the annual review stage; this would be onerous and expensive and not take 
account of the long term nature of the process.  Review should be limited to those areas of 
the liabilities costs which have materially changed since the last annual or quinquennial 
review or where new information has come to light that would have a material impact on 
the FDP. 
 
The definition of “necessary recommendations” in paragraph 5.8 of the draft regulations, 
as recommendations to “further improve the prudence of the matters set out ..”, is 
particularly unhelpful.  It could drive the changes in the definition of prudence and has no 
boundary – all funding arrangements could always be more prudent.  We do not believe it 
is a matter for the verifier to propose changes to the level of prudence unless it can be 
demonstrated that either the financing arrangements or the external environment have 
changed materially, such that the arrangements are demonstrably less prudent than at the 
time they were most recently considered.  It would be more appropriate however for the 
verifier to comment and make recommendations on how the bases and assumptions used 
to compile the FDP could be amended.  It would also be appropriate for the operator to 
comment on any recommendations before any changes are agreed. 
 
Are the responsibilities and requirements clear? 
 
EDF Energy considers that the scope of the current verification proposals is too wide in 
some areas.  For example, the guidance suggests that in the annual report any changes to 
the technical matters should be verified.  The technical matters cover a full range of the 
operational issues associated with the day to day management of radioactive waste and 
spent fuel on the site.  These are inevitably subject to controlled changes under the 
regulation of the NII and the Environment Agency.  These operational issues have no 
impact on the liabilities costs that need to be covered by the Fund (if they did, they would 
be classified as Designated Technical Matters) and it is far from clear what the purpose of a 
verification would be or what function it would serve beyond adding significant costs to the 
reporting.  EDF Energy recommends that any verification done at the time of the annual 
review is limited to negative assurance that there have been no significant changes. 
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It is unclear what role the NLFAB is expected to play in the annual report.  Our expectation 
is that, in the absence of modifications to the FDP and where the agreed arrangements 
remain unchanged (which would be the norm), this will be a very simple document 
requiring neither financial verification nor detailed review by the NLFAB.   
 
Is it clear how the Secretary of State would expect the verification to take place 
 
We do not think it is helpful to attempt to set out the verification test in regulations.  A “true 
and fair view” has a particular meaning in accountancy and is applied to backward looking 
financial statements, which is not applicable here.  By contrast, there is no commonly 
understood meaning of “true and fair” for a technical verifier and the test could be 
interpreted more broadly.  The verification test is essentially around the reasonableness of 
the operator’s costing and financial bases and assumptions, and we propose that it should 
be adequate for the verifier to set out the basis on which the review has taken place and 
provide a summary of their findings, rather than specify the test in the regulations.  
 
It is unclear to us how in practice the Secretary of State would seek to “rely” on the opinion 
of the verifier.  Interpreted one way it could mean the SoS seeking to claim substantial 
damages from a verifier in the event that the verification was found to be wrong or 
inadequate in some way.  This would add significantly to the verifier’s risk and could limit 
the form of opinion they are prepared to give.  
 
It will be necessary for the Secretary of State to enter into a contractual arrangement with 
the verifier, which would set out the basis of this reliance and any caps that there might be 
on professional indemnity.  We do not believe it is helpful to set out in Regulations that the 
Secretary of State “may rely” on the verifier’s assessment, when the nature of that reliance 
is unclear and best addressed in a contractual arrangement.  It is appropriate however that 
a duty of care is established between the Secretary of State and the verifier and referenced 
in the Regulations.  
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Section 4: Modifications to an approved programme 
 
Given the checks and balances in place (annual and quinquennial reviews, independent 
verification and, in extremis, the Secretary of State’s power to modify) is the proposed 
materiality threshold set at a level that will capture strategic changes to the FDP but still 
protect the taxpayer? 
 
EDF considers that the materiality threshold (5% of the decommissioning or spent fuel 
liability cost) is set at a reasonable level to allow consideration of significant changes to 
the FDP.  However we are concerned that one interpretation of the current drafting of the 
regulations could bring the Secretary of State into direct involvement in the operational 
management of the power station and duplicates the existing regulatory controls by the NII 
and the Environment Agency. 
 
There is ambiguity about the definition of modification.  The Regulations proper refer to 
modifications to an approved programme, i.e. the FDP.  The Secretary of State’s rights 
would therefore appear to be to approve the modification of the FDP, not to approve the 
operational or strategic change that led to the change in costs which triggered the change 
to the FDP.  However, the explanatory guidance seems to expect the Secretary of State to 
approve material changes to the FDP “before they are made” (section 4.5).  It goes on to 
say that the SoS “becomes involved in approving modifications that have a material effect 
on the FDP” (section 4.5).  To take a practical example, if EDF Energy were to propose a 
lifetime extension that would increase overall spent fuel costs by greater than 5%, then it 
would expect to amend the FDP to take account of this increase in costs to ensure that they 
are properly provided for.  Under the first interpretation, this modified FDP would then be 
presented to the Secretary of State for approval.  However the explanatory guidance 
appears to envisage that the Secretary of State would wish to approve the modifying event 
(i.e. the lifetime extension), rather than the modified FDP, placing the Secretary of State 
directly in line for operational and commercial decision making by EDF Energy.  We do not 
believe that this was the intention of the original drafting of the 2008 Act. 
 
If indeed this was the intention, then it raises serious questions around the ability of the 
operator to properly manage its stations under its site licence arrangements and on 
whether the Secretary of State could, in some instances, be regarded as the “controlling 
mind”.  
 
The impression that the SoS is seeking to control operational changes on the power station 
is reinforced in the Regulations by section 6.2.b, which provides an override of the 
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requirement to obtain SOS approval where the operator might breach a condition of the 
nuclear site licence or an environmental authorisation.  Since it is difficult to envisage how 
a modification to the FDP would breach a regulatory requirement, it implies that the 
modification referred to is an operational change, regulated by either the NII or EA.  
 
We believe that both the regulations and the guidance will need to be carefully redrafted to 
remove this ambiguity and confirm that approval refers to modifications to an approved 
programme and not the modifications to the operational plant. 
 
Is the proposed approach for the notification of modifications to a FDP that are below the 
materiality threshold a reasonable one? 
 
EDF Energy does not believe this approach is reasonable.  There is no de minimis threshold 
for notifications to modifications to the Secretary of State in the annual report and, on a 
literal reading, we would need to include all modifications that produced even a tiny 
incremental amount of radioactive waste, such as an additional few cubic centimetres of 
ion exchange resin or an additional filter cartridge.  The cost impact of such changes to the 
liabilities is trivial and appears to serve no purpose, while the cost implications to EDF 
Energy of formally reporting these modifications are significant. British Energy’s experience 
has been that there can be typically hundreds of modifications across the fleet in a year, 
the great majority of which are trivial but each of which would need to be fully assessed for 
liabilities under these arrangements.  
 
We understand the point about needing to consider the incremental effects of 
modifications, but consider the current proposals to be onerous and inefficient.  We would 
propose instead that the regulations and guidance should be redrafted such that the 
reporting of operational changes in the annual report be limited to those modifications that 
have increased the overall costs by greater than 1%. This could be subject to an 
appropriate cumulative impact of change, to avoid the risk of many modifications being 
made just below the reporting threshold.  A similar system with a de-minimis threshold for 
annual reporting of modifications has operated successfully and cost effectively for a 
number of years between British Energy and the Secretary of State under the Nuclear 
Liabilities Fund arrangements. 
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Does the definition of the content of a funded decommissioning programme in draft 
regulation 3 accurately define the liabilities to be captured by the modification? 
 
The definition is clear but the logic for it is not.  Hazardous material (within the meaning of 
section 37 of the Energy Act) covers conventional non-radioactive wastes (such as oils, and 
solvents) and Low Level Wastes from decommissioning, which do not form part of the 
proposed fixed unit price arrangements.  The costs of disposing of this material are to the 
operator’s risk, along with the decommissioning of the plant.  It would be more logical to 
split the costs into those which are covered by the prospective fixed price agreement (i.e. 
ILW and Spent fuel disposal) and those which it is the operator’s responsibility to properly 
estimate (i.e. all other liabilities) 
 
Section 5: Designated technical matters 
 
Do the proposed designations strike the right balance between protecting the taxpayer on 
the one hand whilst avoiding undue administrative burdens on the operator?  
 
EDF Energy does not believe the right balance has been struck.  It is difficult to understand 
the logic for including the costs of the ILW and Spent fuel stores in the Fund when these are 
both operational activities that will form part of the normal day to day management of the 
station.  The drawback is the significant amount of administrative burden and expense that 
will be involved in making contributions to the fund to cover these costs only to withdraw 
the same funds a few years later.  The costs of building the stores are part of the overall 
capital cost of the station and the decision on whether to invest in new nuclear will be 
taken in that light, even if the stores are not built at the same time as the remainder of the 
plant.  The Government’s view that the money needs to be in the fund to avoid having to 
compete with revenue generating activities fails to acknowledge that the stores are also an 
essential part of the station’s operations; the station will be unable, after a short number of 
years  to continue to generate electricity without the stores in place.  The stores are 
therefore vital to maintain the revenue stream from the plant.  
 
We do accept that it is appropriate for the costs of the ILW and spent fuel stores that arise 
after shutdown to be covered by the Fund. 
 
 
 
 
 



 
 
 
 
 
 
 
 
 

edfenergy.com 

 
8 

Section 6: Reporting requirements 
 
Is an annual and quinquennial reporting period appropriate? Are the timescales for 
submitting the reports adequate? 
 
The reporting periods are appropriate although as we have indicated above, the scope of 
the annual report and in particular its verification is currently too broad. 
 
The two month timetable for submitting the annual report is too short; the annual report 
will need to rely on information from the operator’s annual report and accounts and the 
auditor’s report.  It would be more appropriate for it to be submitted on the same timescale 
as the operator’s annual report and accounts.  The same would apply to the quinquennial 
review, where it should also be recognised that the nature of the review is likely to be such 
that many of its activities will have been undertaken months or years prior to the 
submission date. 
 
Is there any additional information that should be included in either report? 
 
EDF Energy does not understand the purpose in the quinquennial report of the review of 
technical matters.  These are issues where the costs, by definition, do not form part of the 
liabilities that the fund is required to meet.  Therefore we do not believe there should be 
any need to review the technical matters save in the unlikely event that there may be some 
consequential impact on the designated technical matters. 
 
Given the nature of the liabilities and the content of the quinquennial report should the in-
depth quinquennial review be undertaken on a more frequent basis. If yes, what are your 
reasons for undertaking a more frequent review and when should they take place? 
 
EDF Energy does not believe that there is a justification for a more frequent in-depth review.  
Experience from the British Energy quinquennial reviews indicates that these are time 
consuming exercises, which typically start some years in advance of the submission date 
and can take many months to close out.  A more frequent review period risks turning the 
exercise into a continual process with significant operator and Government costs for no 
clearly defined benefit. 
 
 
EDF Energy 
June 2010 
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