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The NDA is a Non-Departmental Public Body
Preamble
The NDA welcomes this opportunity to comment on this consultation. 
The NDA was created under the Energy Act 2004 with a mission to clean up the UK’s public sector civil nuclear sites in a safe and cost effective manner having due regard to the environment. As such we hold no views for or against regarding the development of new nuclear build (NNB) in the UK.

In addition to its primary mission, the NDA has been given responsibility for planning and implementing geological disposal for higher activity wastes.  Through agreed mechanisms for updating the Baseline Inventory of wastes for disposal, inclusion of wastes from any programme of new nuclear power stations will be taken forward in discussion with host communities as the programme proceeds.  In this context the NDA has provided support to DECC in the development of a pricing model for possible NNB waste disposal (including spent fuel) based on generic GDF designs in a range of implementation scenarios.
We have also supported DECC on an ad-hoc basis with advice on the development of the Funded Decommissioning Programme, based on our experience in managing the Nuclear Liabilities Funding Agreement (NLFA). This agreement sets out arrangements for funding British Energy’s (BE’s) legacy nuclear liabilities following their solvent restructuring in January 2005, and their responsibilities for effective planning and cost estimation, with NDA providing oversight on behalf of Government and the Nuclear Liabilities Fund.

Our responses to the questions posed by the consultation are based on our experience from the above. Our high level response to each is signified in bold text, with further information, qualification or justification then immediately following.
Section 2: Cost Recovery
Question1:

Do the proposals create a transparent and effective means of recovering the costs incurred by the Secretary of State in relation to the matters described in Table 1?

Could the cost proposals be improved to enhance their transparency and effectiveness?

Is the proposed maximum fee set at the right level?

In answering these questions please give your reasons.

NDA Response: 

We consider the proposals do create a transparent and effective means of cost recovery. However, there are certain areas which would benefit from further clarity.
While the rationale for the fee thresholds in Table 1 has not been stated, in general we consider them to be about right. We do note however that these have been set with reference to regulated industries such as offshore oil and gas and thus appear to exclude the nuclear sector which, given its complex technical, political and timeline dimension, may be more challenging. 
Notwithstanding this there are two areas where we feel the maximum supplementary fee is set too low. The first is dealing with information under Section 53(6) of the Act where a maximum fee ‘cap’ of £1000 is proposed. While this is appropriate for specific and small one-off responses it may be too low to cover the SoS’s costs for dealing with complex issues possibly requiring external specialist support. Similarly, the review of annual report submissions under Regulation 4 (1) where for straightforward work the cap of £56,250 may be appropriate but not where there is a possibility of more in-depth review, especially if the SoS were to query significant areas of the submission or generate findings which would require substantial follow-up and close-out (which we have experienced).  
Furthermore, although the proposal refers to index linking of costs, this is not explicitly stated against either the basic or maximum fees in Table 1, and no escalation index is mentioned, eg RPI, CPI, nuclear decommissioning index, etc. We feel that it is important the fees thresholds are appropriately escalated given the very long time periods involved.
It is not clear whether interest will be applied by the SoS to payment of the supplementary fee as this is paid over up to 150 days after costs have been incurred based on work performed at the start of the operational quarter(para 2.10). Likewise while the SoS will take steps to recover through the Courts non-payment of fees there is no reference to penalty interest being applied to late payments prior to any Court settlement as is normal commercial practice (para 2.14).
We also refer you to our comments under Question 5 regarding the quality criteria for submissions, and remedies for any failure by SoS/NLFAB to agree the content of the submitted documents. 

Section 3: Independent third part verification
Question 2:

Do the proposals create an effective framework for verification to take place?

Are the responsibilities and requirements clear?

Is it clear how the Secretary of State would expect the verification to take place?

In answering these questions please give your reasons

NDA Response:  

In general we consider the proposals do create an effective framework for verification of the FDP. We particularly welcome the intention to have an independent verification of the operator’s FDP and annual and quinquennial reports, and the need for the verifier to have the appropriate competence and be removed from financial or operational pressures (para 3.24). However we feel further clarity is needed in certain areas.
The model appears to allow the operator to engage the third party verifier, rather than the SoS. This could challenge the true independence of this party as they would be paid by the operator. We accept that there are effective examples of independence say in the financial sector for the auditing of companies accounts. However, recent world events might be said to challenge this. We believe it is important that the SoS be able to assure himself of true independence for example by approval of nominated verifiers.  Additionally  it may require careful drafting of the terms of reference and other arrangements to ensure appropriate independence from the operator is visible and demonstrable. An example of this would be making available to SoS/NLFAB the verifiers working notes (something financial auditors are very unwilling to do). This detail is not covered by the DECC proposal.

We welcome the proposal in para 3.18 that the verification report contains a ‘statement of assurance’ by way of summarising the verifier’s opinion of the FDP, and annual and quinquennial reports. The value of this will need to be set against the content, level of detail, and transparency within the verification report.
We note that the SoS/NLFAB are able to commission their own review of the verification outcome, but this appears to be more a check on the verification report rather than a scrutiny of the FDP itself.  If this is so this reinforces the need to ensure the terms of engagement of the verifier are carefully set out and transparent. The alternative would be to combine the role of verifier and SOS/NLFAB cross-check and for the Government to appoint the verification body, whose costs would be born by the operator (requiring a commensurate change to the fees in Table 1 of Section 2).
We agree that the verification of the FDP submission would be more detailed than the annual report (para 3.9).  However, the proposal does not specify the ‘ground rules’ for the scope of the respective verifications.
In para 3.8 the SoS expects the Fund to satisfy itself of the assessment of the various matters underpinning the decommissioning and waste management cost estimate. However it is not stated what the basis for this should be.

Section 4: Modifications to an approved programme
Question 3:

It is the Government’s intention that only changes that meet the definition of the materiality threshold should require the Secretary of State’s prior approval

Given the checks and balances in place (annual and quinquennial reviews, independent verification, and in extremis, the Secretary of State’s power to modify), is the proposed materiality threshold set at a level that will capture strategic changes to the FDP but still protect the taxpayer?
Is the proposed approach for the notification of modifications to a FDP that are below the materiality threshold a reasonable one?

Does the definition of the content of a funded decommissioning programme in draft regulation 3 accurately define the liabilities to be captured by the modification? 

In answering these questions please give your reasons

NDA Response:

We agree the principle that changes to the estimates of decommissioning and waste management costs need to be formally captured and assessed via the process proposed in Section 4, and that to avoid unnecessary costs on both the operator and Government a materiality threshold should be set. 

We also agree the scope of what may constitute a modification given in para 4.6. However we believe that this should also address any significant changes to the site end state, and  earlier closure of the station (for whatever reason). The former will impact on final dismantlement and site remediation costs, and the latter may significantly bring forward the incidence of costs and/or increase costs because of the need to make urgent plans and initiate a crash programme of post-closure work. 

It is very difficult to set a materiality threshold as you are in effect estimating the costs of uncertainty. On this basis a 5% NPV level (para 4.10) may seem appropriate as an upper bound figure although we believe consideration should be given to a lower percentage value, at least in the medium term until experience of both operating and decommissioning is amassed. However, we would advise leaving the exact figure as something that can be agreed by both parties rather than fixing the value in initiating arrangements.
The threshold in our view should be related to the declared costs of decommissioning and waste management at the time, ie adjusted +/- depending on the then-approved FDP or annual or quinquennial reports (it is not evident from the consultation document that this is the case).  We also agree DECC’s proposal for recognising cumulative effects as part of the materiality threshold (para 4.12). However it is not clear what individual changes would constitute this, eg would they be connected technically, chronologically, in terms of cost or cause etc. Indeed, would a change at another of the operator’s, or a change of the same nature at a different operator’s site, or changes in context, eg societal effects, be considered cumulative with that at the site in question?  
With regard to notifications of modifications to a FDP, we agree the approach taken in the proposal. This provides the SoS with early notice and allows him to determine whether a modification needs to be formally notified and reviewed. We note that this will be undertaken in consultation with the regulators (para 4.16) but suggest that the NDA be also included in view of our experience in decommissioning.

The very wide scope of activities covered in draft Regulation 3 and hence the FDP is, in our opinion, sufficient as to adequately define the liabilities captured by the modification. 
Section 5: Designated technical matters
Question 4:

Do the proposed designations strike the right balance between protecting the taxpayer on the one hand whilst avoiding undue administrative burdens on the operator? 
In answering these questions please give your reasons

NDA Response:

We fully support the concept behind, and scope of, Designated Technical Matters. These provide the most effective protection at this time to the taxpayer arising from very long term liabilities, the management of which either cannot fully be defined at present, or where the SoS requires assurance that appropriate steps are being taken by the operator to mitigate risk and cost. 
With regard to stores, the disposability of the waste and hence cost will be dependent on the quality of the packaged product and the conditions during its storage over what may be many decades prior to disposal. It is thus very important from the viewpoint of minimising risk to the taxpayer that Government has oversight of these operations, rather than leaving it to the operator who may have conflicting priorities. Similarly, once the decision to close the station has been taken Government needs to be assured that the operator will continue to invest resources and skills to decommission the site promptly and in a cost effective manner.

We suggest that the content of para 5.6 is reviewed to better identify what costs will be met from the operator and what will come from the Fund, and if the latter whether these will be on a cost as incurred basis or funded differently. Currently this is unclear.
Section 6: Reporting requirements
Question 5:

Is an annual and quinqennial reporting period appropriate?
Are the timescales for submitting the reports adequate?

Is there any additional information that should be included in either report?

Given the nature of the liabilities and the content of the quinquennial report, should the in-depth quinquennial review be undertaken on a more frequent basis? If yes, what are your reasons for undertaking a more frequent review and when should they take place? 
NDA Response:

We consider the proposals for annual and quenquennial reporting to be appropriate and proportional. 
However, we suggest that the timing be such that a quinquennial report is issued 5 years prior to planned station closure and additionally, the operator be required to submit a detailed report 3 years prior to planned closure describing the lifecycle scope, schedule and cost for decommissioning the site and the associated waste management (eg continued storage, packaging for disposal and transport). 
The detailed report may be to a lower level than a normal quinquennial report as this will be used as the basis for actual decommissioning, eg it needs to include a programme approach to decommissioning the site in the context of other activities being performed by the operator, eg ongoing generation at its other sites. The first three or so years of this detailed report should be capable of being used by the operator as the basis for a fully underpinned project management approach to pre-closure planning and decommissioning preparation and a skills retention strategy, in order to minimise the risk of delays in decommissioning. Given the long timescales to this point we suggest that the scope of this detailed report can be deferred until further experience of station operation and decommissioning is amassed.
It is not clear from the consultation document what the consequences would be, or remedies available to the SoS, in the event that the SoS/NLFAB were not satisfied as to the content of the annual or quinquennial review reports and related verification information. The same comment applies equally to the FDP’s
In this regard it is not evident what the quality criteria would be against which the operator would structure and have verified his report, and against which the SoS will review. In our experience it is important to set clear and early expectations of quality standards for these as well as the FDP’s. 

From an operators’ viewpoint, we feel it would be equitable to set a deadline for the SoS’s review of the reports, especially if remedies were to be employed. In our experience a timescale of 90 working days from submission would be appropriate, unless that review shows material shortcomings in the submission.
__________________
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