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Section 1: Introduction
1.1 Purpose of instruction
1.1.1 This guidance explains the circumstances in which the Home Office will consider
granting restricted leave to individuals who cannot be removed because this would
breach their rights under the European Convention on Human Rights (ECHR) and:
►

are excluded from the Refugee Convention for Article 1F reasons, or who would be
excluded were a Convention reason to apply (i.e. those excluded from a grant of
Humanitarian Protection), or
► have been refused asylum under Article 33(2) of the Refugee Convention
1.1.2 The instruction provides specific guidance on:
►
►

the categories of persons who may be granted restricted leave under this policy;
the duration of leave and conditions that may be attached to any grant of restricted
leave;
► conducting an active review in cases granted restricted leave.
1.1.3 This instruction must be read in conjunction with the asylum policy instructions,
Exclusion under Article 1F of the Refugee Convention, Cancellation, Cessation and
Revocation of Refugee Status and Considering the protection (asylum) claim and
assessing credibility.
1.1.4 This updates and replaces the interim casework instruction on restricted leave issued
on 28 May 2012.

1.2 Background
1.2.1 There may be circumstances in which asylum seekers have committed war crimes,
crimes against humanity, serious non-political crimes outside the country of refuge or
acts contrary to the purposes and principles of the United Nations, or who are a danger
to national security or are otherwise non-conducive to the public good. This includes
those who espouse extremist views. For more information, see Exclusion under Article
1F of the Refugee Convention. Exclusion may either be agreed by Special Cases Unit
(SCU, in OSCT) or may be imposed following an allowed appeal.
1.2.2 Our policy is to remove such individuals wherever possible because they are not
welcome in the UK. However, in cases where removal cannot currently be enforced for
ECHR reasons we will deny the benefits of refugee status and Humanitarian Protection
and instead grant a short period of restricted leave to which tight restrictive conditions
may be attached according to the particular circumstances of each case.
1.2.3 This policy applies to anyone where there is an ECHR barrier to removal, including
country situations which meet the Article 15(c) threshold or where the person would
ordinarily qualify for discretionary leave because they are in the terminal stages of
illness and removal meets the very high Article 3 threshold established by case law.
Such individuals must not be granted Humanitarian Protection or discretionary leave but
placed on restricted leave in accordance with this policy.
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1.2.4 As those who fall within the scope of this policy have committed serious international
crimes and/or represent a danger to the security of the UK, only Article 3 considerations
will normally outweigh the public interest in removing them because it is an absolute
right and the extent of the public interest cannot be taken into account. Where qualified
rights are engaged, such as Article 8 ECHR, only in the most compelling
compassionate circumstances could their family or private life, or medical
considerations, outweigh the public interest in removal in these cases. It is expected
there will be very few such cases, but where there are such cases this policy applies.
1.2.5 Such cases will be reviewed regularly with a view to removal as soon as possible and
only in exceptional circumstances will individuals on restricted leave ever become
eligible for settlement or citizenship. Such exceptional circumstances are likely to be
very rare.

1.3 Policy intention behind Restricted Leave
1.3.1 The policy objectives in excluding individuals from the Refugee Convention and/or
refusing asylum or Humanitarian Protection and instead granting shorter periods of
restricted leave with specific conditions is for:
►

Public interest. The public interest in maintaining the integrity of immigration
control justifies frequent review of these cases with the intention of removing at the
earliest opportunity. Therefore we want to ensure close contact and give a clear
signal that the person should not become established in the UK.
► Public protection. It is legitimate to impose conditions designed to ensure that the
Home Office is able to monitor where an individual lives and works and/or prevent
access to positions of influence or trust.
► Upholding the rule of law internationally. The policy supports the principle that
those excluded from refugee status, including war criminals, cannot establish a new
life in the UK and supports our broader international obligations. It reinforces the
message that our intention is to remove the individual from the UK as soon as is
possible.
Back to Contents

1.4 Application in respect of children
1.4.1 Some individuals who fall within this policy will have dependent children. In applying the
policy the decision-maker must have regard to the need to safeguard and promote the
welfare of children in the UK, as provided by section 55 of the Borders Citizenship and
Immigration Act 2009. This means the decision-maker must have regard to the likely
impact the imposition of any conditions may have on dependent children and consider
what is appropriate in that particular case. The published guidance on the section 55
duty can be found here: Section 55 Children's Duty Guidance.
Back to Contents
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Section 2: Legal Framework
2.1 Refugee Convention
2.1.1 Article 1F of the Refugee Convention excludes certain individuals from the protection of
the Convention where there are serious reasons for considering that:
(a) he has committed a crime against peace, a war crime, or a crime against humanity,
as defined in the international instruments drawn up to make provision in respect of
such crimes;
(b) he has committed a serious non-political crime outside the country of refuge prior to
his admission to that country as a refugee;
(c) he has been guilty of acts contrary to the purposes and principles of the United
Nations.
2.1.2 Article 33(2) of the Refugee Convention provides for the refusal of asylum where there
are reasonable grounds for regarding someone as a danger to the security of the host
state or where someone has been convicted of a particular serious crime and
constitutes a danger to the community.

2.2 Immigration Act 1971
2.2.1 The power to attach conditions to leave is provided by section 3(1)(c) of the Immigration
Act 1971. A person who knowingly fails to observe a condition of their leave commits an
offence by virtue of section 24(1)(b)(ii) of the 1971 Act. Where appropriate, this policy
will be enforced by the prosecution of individuals who do not comply with the conditions
of their leave.

2.3 Immigration Rules
2.3.1 Paragraph 334 (iii) and (iv) of the Immigration Rules provide for the refusal of asylum
where there are reasonable grounds to consider that an individual is a danger to the
security of the UK or an individual is a danger to the community having been convicted
of a particularly serious crime. This transposes Article 33(2) of the Refugee Convention
into the Immigration Rules.
2.3.2 Paragraph 339A provides for the cancellation, cessation or revocation of refugee leave
if such evidence comes to light after asylum has been granted. These provisions are
replicated in Paragraph 339G for those granted Humanitarian Protection
2.3.3 Paragraph 322(1C) of the Immigration Rules sets out when an application for indefinite
leave to remain must be refused when the applicant has criminal convictions.
2.3.4 Paragraph 322(5) sets out that an application for a variation of leave to enter or remain
(including a variation from limited to indefinite leave) should normally be refused if it is
undesirable to permit the person concerned to remain in the United Kingdom in the light
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of his conduct (including convictions which do not fall within paragraph 322(1C),
character or associations or the fact that he represents a threat to national security.
2.3.5 Paragraph 322(5A) sets out that an application for a variation of leave to enter or
remain (including a variation from limited to indefinite leave) should normally be refused
if it is undesirable to permit the person concerned to enter or remain in the United
Kingdom because, in the view of the Secretary of State:
(a) their offending has caused serious harm; or
(b) they are a persistent offender who shows a particular disregard for the law.
2.3.6 For further guidance on the general grounds for refusal in Part 9 of the Immigration
Rules, please see General grounds for refusal. Officials should ensure they are familiar
with the rest of the general grounds as there may be other grounds which will apply in
an individual case.
Back to Contents

Asylum Policy Instruction: Restricted Leave
V1.0 (xx October 2014)

Page 6 of 18

Note: This Document Becomes an Uncontrolled & Unsupported Version if Printed

Section 3: Categories Granted Restricted
Leave
Restricted leave can be imposed in the following categories of case:

3.1 Those excluded under Article 1F of the Refugee Convention
3.1.1 The purpose of Article 1F is to deny the benefits of refugee status to those who do not
deserve international protection because there are serious reasons for considering that
they committed war crimes, crimes against peace or humanity, serious non-political
crimes or acts contrary to the purposes and principles of the United Nations. It is also
designed to ensure that individuals cannot avoid being returned to their country of origin
to be held to account for their actions. Article 1F is intended to protect the integrity of
the asylum process. See Exclusion under Article 1F of the Refugee Convention for
detailed guidance on applying exclusion clauses in asylum decision-making.
3.1.2 Those who are refused asylum because Article 1F applies must be prioritised for
enforcement action and removal. Where they cannot be removed because this would
be contrary to the UK’s obligations under the ECHR they should be granted restricted
leave under this policy until we are legally able to enforce removal.

3.2 Those excluded from Humanitarian Protection
3.2.1 Paragraph 339D of the Immigration Rules sets out when an individual will be excluded
from Humanitarian Protection. The reasons mirror those provided in Article 1F of the
Refugee Convention and the guidance above in section 3.1 also applies to those
excluded from Humanitarian Protection.

3.3 Those refused under Article 33(2) of the Refugee Convention
3.3.1 Article 33(2) provides for the refusal of asylum to individuals who would otherwise be
refugees where there are reasonable grounds for regarding them as a danger to the
security of the UK. This includes those convicted of particularly serious crimes or those
who espouse extremist views and behaviours.
3.3.2 Those who are refused under this provision but cannot be removed to their country of
origin because this would be contrary to the UK’s obligations under the ECHR should
be granted restricted leave under this policy until we are legally able to enforce removal.
Back to Contents
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Section 4: Administration of the Policy
4.1 Casework
4.1.1 All exclusion and restricted leave cases must be considered within Special Cases Unit
(SCU).

4.2 Duration of leave
4.2.1 Restricted leave should in most instances be limited to a maximum of six months at a
time to emphasise its short-term nature and because it would be at odds with the aim of
this policy to permit such a person to re-enter the UK. If someone with leave for six
months or less travels outside the UK, their leave will lapse. A grant of leave for longer
than six months permits a person to leave the UK and to be readmitted during the
validity of their grant of leave (by virtue of section 13(2)(b) of the Immigration (Leave to
Enter and Remain) Order 2000).
4.2.2 All cases must be assessed individually. A shorter period than six months should be
granted where removal appears to be reasonably likely within six months or where, in
exceptional cases, the risk posed by the individual warrants the case being kept under
review more frequently.

4.3 Recourse to public funds
4.3.1 Individuals placed on restricted leave will not have recourse to public funds unless they
are destitute. For guidance on assessing destitution, and the evidence the individual
must provide to make out a claim of destitution, see assessing destitution. The burden
of proof is on the individual to show that they are destitute and in need of public funds.

4.4 Employment restriction (including referral to the Disclosure and
Barring Service)
4.4.1 The presumption is that permission to work will normally be restricted rather than
denied outright where any condition is imposed. Any employment restriction also
applies to voluntary work, self-employment or engagement in any kind of business, paid
or unpaid. The type of restriction imposed must be in proportion to the public protection
risk posed by the individual. The options for restricting employment are:
(i) Imposing a requirement to notify the Secretary of State of all employment and
volunteering roles
This should be used for lower-risk cases so that the Home Office can notify other
agencies, where appropriate, about the person’s employment. Individuals should
normally be required to notify the Home Office within 14 days of a change in their
employment circumstances (for example taking a new role or leaving a position).
(ii) Applying restrictions on working, including in certain occupations/professions
Generally, this will be expressed as a condition not to take any employment or engage
in any business unless the Secretary of State has given prior consent in writing. When
consent is sought for a particular job, the precise type of work to be restricted will
Asylum Policy Instruction: Restricted Leave
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depend entirely on the risk factors posed in individual cases. The condition should
generally be used to prevent the person from working in roles with unsupervised contact
with vulnerable people, or in roles which could be inappropriate according to the alleged
crimes or acts for which the individual is being excluded, e.g. working with migrant
communities from the country of origin where war crimes were allegedly committed. If
an individual is already in employment then details of that employment must be
obtained and an assessment undertaken as to its continuing suitability prior to a grant of
restricted leave.
(iii) A total ban on employment in any capacity, whether paid or as a volunteer
This should be used exceptionally in cases posing a particularly high public protection
risk. Such cases must also be referred to the local police force for handling under the
Potentially Dangerous Person (PDP) regime.
Operation of the employment restriction
4.4.2 At the initial grant of leave, and at subsequent renewals, the Immigration Status
Document / Biometric Residence Permit (BRP) will in most instances be completed with
a remark indicating that employment is permitted only with the consent of the Secretary
of State. This must be accompanied by a letter explaining that consent will normally
only be given in relation to a specific job or business activity. Where the individual seeks
to change their employment, or to take up an additional role, they must apply for fresh
consent.
4.4.3 An individual may apply for consent either in writing to the designated decision-maker or
at a reporting event (where under a condition to report to the Secretary of State). In
either case the individual must provide the following details to enable a decision to be
made:
►
►
►
►

Name, address, contact details of employer;
Job title / position and job advertisement (if applicable);
Person specification for the role (if applicable);
Details of role and responsibilities.

4.4.4 All requests for permission to work should be dealt with as soon as possible (usually
with 14 days) after the request is made. The individual should be told that his request
will be submitted to the decision-maker and the decision will be notified in writing to their
home address, with a copy sent to their legal representatives (where applicable). It is
important that the response is sent to the notified home address as this is a way of
checking that the individual continues to live at the address given. The individual must
also be notified of the requirement to update his BRP, because employers are not
allowed to accept a Home Office letter as proof of permission to work.
4.4.5 In considering whether to give consent to proposed employment, decision-makers must
revisit the case background to make a judgement on whether previous behaviour
suggests the person would be unsuitable for the proposed role in a UK context. The
decision-maker must pay particular attention to unsuitable behaviour that occurred
when the person previously held:
►
►
►

a position of authority over others (e.g. police, teacher, security guard, soldier);
a position of trust (e.g. doctor, nurse);
a role allowing unsupervised access to children or vulnerable people;
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►

a professional role that involved working unsupervised to a significant degree or
instructing/supervising others.

4.4.6 The presumption is that a person excluded from the Convention under Article 1F,
excluded from Humanitarian Protection or refused under Article 33(2) should not be
permitted to work or volunteer in any of the roles that require a standard or enhanced
DBS check. These include (not an exhaustive list):
►
►
►
►
►
►

healthcare, e.g. doctors, nurses, chiropractors, opticians;
roles involving the humane killing of animals;
public sector roles e.g. police, court, prison and probation services;
roles requiring contact with children e.g. teaching and training roles or foster carers;
roles in the legal profession, including immigration advisers; and
other miscellaneous roles e.g. locksmiths, taxi drivers, security guards.

4.4.7 Further information is available at: Disclosure and Barring Service: Services and
guidance.
Disclosure and Barring Service (DBS) Referral Process
4.4.8 Regardless of the employment condition being imposed, all cases excluded from the
Convention under Article 1F, excluded from Humanitarian Protection or refused under
Article 33(2) must be referred to the DBS as soon as an individual is granted restricted
leave with any employment condition.
4.4.9 The referral to DBS must include information relevant to the case, including the serious
reasons for considering the individual has committed crimes/offences that led to the
exclusion under Article 1F or refusal under Article 33(2). This would normally be the
asylum decision letter or the Tribunal appeal determination, together with details of the
restrictions being applied. It should not be the interview transcript, except on request by
the DBS.
4.4.10 The DBS will consider whether it is appropriate to bar the person under their
discretionary barring procedure. If the DBS is minded to bar the person, they will be
invited by the DBS to make representations within eight weeks which will be considered
before a final decision is taken on barring. The DBS may contact the Home Office about
any representations received and will inform the Home Office of the decision, so that
this may be taken into account if the individual seeks permission to take or engage in a
particular form of employment.
Professional/regulatory bodies
4.4.11 Where the applicant seeks consent for employment in a role under the supervision of a
professional body (other than the DBS), decision-makers must consider whether public
protection is best served by disclosure of the details of the criminality or extremist
behaviours to that professional body. This can be done even where the decision-maker
is not proposing to refuse consent to employment in that role – informing a regulatory
body can serve to ensure a person’s behaviour at work is kept under supervision.
4.4.12 After making a referral, the decision-maker must request disclosure from the
professional/regulatory body about the action taken in respect of the individual.
Knowledge of how seriously the professional body regards the risk posed by the
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individual may help to inform the precise nature of conditions that should be imposed by
the Home Office, in particular the restrictions relating to employment.
Disclosure
4.4.13 Relevant information of alleged past criminality can be shared with the DBS or
professional and statutory regulatory bodies, consistent with our obligations under the
Data Protection Act 1998. Where in doubt about whether information can be disclosed
decision-makers should seek advice from senior caseworkers or a chief caseworker in
the first instance.

4.5 Residence restrictions
4.5.1 These cases remain a priority for removal so decision-makers must maintain contact
with individuals to ensure removal action is pursued as soon as possible. A requirement
to notify officials of a change of address is essential to ensure that the individual can be
located when removal is possible. Requiring the person to live in a specific area where
the accommodation is publicly provided or funded may also be legitimate to reduce the
cost of providing housing.
4.5.2 One or both of the following residence conditions should usually be imposed:
►

to notify the Secretary of State of the home address and any change of address;
and/or
► to seek the prior consent of the Secretary of State to any change of address.
4.5.3 The first option, to notify the Secretary of State of changes of address, should normally
be imposed in all cases. In cases requiring the additional condition in the second option,
the individual will be subject to a requirement to seek the consent of the Secretary of
State before changing address. This condition will be on the face of the Immigration
Status Document/Biometric Residence Permit and must be explained in an
accompanying letter. It is important that requests for consent to change address are
dealt with promptly as the person, including their family, may have to change address
and should not be left homeless or in breach of conditions.
4.5.4 In deciding whether to give consent, decision-makers must have regard to known risk
factors and seek advice from partners (e.g. police, local authorities) where appropriate.
If specific risk factors are known, it may be appropriate to advise the individual that he
will not be given permission to live within a certain area.
4.5.5 In this section, ‘residence’ should be given the meaning of habitual residence. A person
subject to a residence condition may also be subject to conditions such as:
►

not spending more than three consecutive nights away from the address without the
prior written consent of the Secretary of State; and
► not spending more than 10 nights away from that address in any rolling six month
period.

These conditions must be specified in the notice explaining the conditions attached to
the leave.
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4.5.6 Each case must be considered on the individual facts and risks. Particular risks may
arise where:
►

the individual concerned may pose particular risks to individuals in the community
on the basis of past behaviour – for example, the Home Office may want to prohibit
residence close to a school or other facility;
► there is a significant community from the applicant’s country of origin in that locality.
The risk may be to the individual (e.g. from members of the community seeking
retribution), or there may be a general public order risk if it becomes known that the
person is living in the community. It also may be suspected that an excluded
individual will seek to use his influence within the community to intimidate others or
to exert undue influence. Where that is a real concern, the individual should be
informed that permission will not be granted to live at an address within a specified
area.
4.5.7 A residence restriction may also be imposed where it would facilitate the progression of
the individual to removal.
4.5.8 In cases that pose a particularly high risk of public order or crime, the local police
should be informed as part of the Potentially Dangerous Person (PDP) regime.
4.5.9 A residence condition may have an adverse impact on child dependants. Where a child
lives within the household of the excluded person, care should be taken to consider the
impact on the child’s welfare in accordance with the Home Office’s s.55 duty. An
example of this might be where a residence condition disrupts a child’s education at a
crucial stage, or where it takes the child away from an extended family. Removing a
child from the influence of a wider community may not be in the best interests of the
child. A view may be sought from the Office of the Children’s Champion (OCC) about
child welfare issues.
Compliance
4.5.10 Any letter or notice setting out the basis of the leave given should make clear the
consequences of non-compliance. Decision-makers must keep compliance with
conditions under close review. They must liaise with reporting centres to use the
reporting event as a means of monitoring compliance with any residence and
employment conditions.
4.5.11 Decision-makers must maintain contact with reporting centre staff and request that they
are vigilant to signs that a person is no longer complying with conditions. An example of
this might be if they consistently arrive late for reporting events and their explanation
does not stand up to scrutiny, for example, if their travel tickets consistently show they
have travelled to the reporting event from a location other than their notified address.
4.5.12 Decision-makers should ask reporting centres to request evidence of recent utility bills
or other evidence that corroborates the stated address. Reporting centre staff can also
ask to see return bus or train tickets where the individual does not live within walking
distance of the reporting centre or has not driven there.
4.5.13 Where there are doubts about a person’s compliance with conditions, the decisionmaker should contact the local Immigration, Compliance and Engagement (ICE) team
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to commission an investigation, which may include a home visit. In some cases it may
be appropriate to make a referral to an intelligence team to establish if there is evidence
of a person living elsewhere, in breach of the residence condition. In the case of high
harm individuals decision-makers may need to make other arrangements on a case-bycase basis.
4.5.14 Decision-makers should also consider the use of random home visits even where there
is no obvious evidence of a breach of this condition. This can be justified, given the high
priority of these cases for removal, in order for the Home Office to have confidence that
it is maintaining contact.

4.6 Reporting restrictions
4.6.1 The presumption is that all cases subject to this policy will be made subject to a
condition to report regularly to the Secretary of State. This condition is designed to
maintain contact with the individual and monitor compliance with other conditions.
Contact management is a priority because these cases must remain under review for
removal at the earliest possible stage. The precise frequency and location of the
reporting event will depend upon the following factors:
►
►
►

the imminence of removal;
the perceived risk of absconding;
the need to maintain contact with the individual to monitor compliance with
conditions;
► the impact of the reporting requirement on the individual taking into account:
► the location of the reporting centre;
► health and mobility;
► domestic responsibilities;
► employment.
4.6.2 The frequency with which an individual will be required to report will depend on the
individual circumstances of the case. As a guide, monthly reporting should be
considered the normal standard for restricted leave cases, but the appropriate period
should be determined depending on the circumstances of each case. This frequency
can also be modified up or down in the light of changing circumstances, taking into
account the factors specified above. Where, in exceptional circumstances, it would be
unreasonable to expect the individual to report each time in person, other options
should be considered, such as home visits.
4.6.3 Before setting up the reporting regime, decision-makers must liaise with the relevant
reporting centre manager to ensure they are aware of the facts relating to the individual,
and in particular any risks they may pose when reporting. The reporting centre manager
may wish to suggest an alternative reporting venue or specify a time when known
victims or people at risk will not also be reporting.
4.6.4 An individual may apply for the condition to be varied, to take account of domestic or
other commitments. Such requests should be considered in line with the overall aims of
the policy and this guidance and, if appropriate, the condition should be amended in
writing.
4.6.5 Decision-makers should be aware that asylum seekers supported under section 95 will
cease to be eligible for support when their claim is determined. In this scenario, the
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reporting condition should be set for the current address and then amended when the
individual finds an alternative address. During this period it is important to maintain
contact with the individual so that proposed addresses can be considered before the
applicant needs to move into the new accommodation.
Compliance
4.6.6 Through liaison with the reporting centre, and monitoring of the case on Home Office
records, the case owner should ensure compliance with the reporting condition. Where
an individual breaches the reporting condition without explanation, the case owner
should liaise with Immigration Enforcement to arrange an enforcement visit to establish
the reason for the breach and to take appropriate action, which may, for example,
include consideration of tightening conditions of the Restricted Leave or prosecution
under the Immigration Act 1971 for failure to comply with conditions of leave.
4.6.7 In imposing the reporting condition, the individual should be told in writing of how to
notify the reporting centre in the event that he is unable to attend a scheduled reporting
event.
4.6.8 These cases are amongst the highest priority cases for compliance action. Any more
than one notified failure to report must be followed up by the case owner. Missed
reporting events without satisfactory explanation should be referred to the local
prosecution team for consideration.

4.7 Restrictions on studies
4.7.1 Grants of restricted leave should generally be subject to a condition which prevents
them from undertaking a course of study, whether by attending in person or remote
learning.
4.7.2 These individuals are in the UK on a temporary form of leave, pending their removal
from the UK when circumstances permit. The rationale for restricting study is that it
underlines the temporary nature of the leave. It also reduces pressure on public
finances and, for privately funded courses, ensures that the person does not occupy
course spaces that would otherwise be taken up by British Citizens or lawful migrants. It
is also in the wider public interest to ensure that migrants who are welcome in the UK
are afforded the opportunities that come from education, ahead of those on restricted
leave.

4.8 Authority levels/oversight
4.8.1 All proposed initial grants of restricted leave, and ‘conversions’ from Discretionary
Leave to restricted leave following an active review (see section 4.9 below) must be
approved by the Head of SCU.
4.8.2 There is a need to ensure that conditions of leave are being imposed in a consistent
and proportionate manner, and are properly addressing the aims of the policy. This
approval mechanism is intended to establish an appropriate overview of the types of
conditions being used. and to ensure that good management information is collated.
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4.9 The grant of Restricted Leave with conditions
4.9.1 The reasons for and nature of the conditions being imposed must be clearly explained
in the letter and notices accompanying the grant of leave to remain. This letter must
include the precise meaning of the conditions, how to apply to vary the conditions and a
statement that a failure to comply with conditions may result in prosecution.
4.9.2 Where dependants have not made a protection claim in their own right, but were
included as dependants of the main applicant before a decision was made, they should
be granted leave in line with the main applicant. It is generally not appropriate to impose
similar restrictions as apply to the main applicant. The restrictions applied should be at
the minimum level necessary to maintain contact with the individual.

4.10 Active reviews
4.10.1 Grants of restricted leave will normally fall for renewal every six months. It remains the
responsibility of the individual to apply for further leave to remain, but decision-makers
must proactively review the case in good time before the expiry of the leave to reassess any protection needs and the prospects of removal. In many cases, the country
situation will not have changed sufficiently to make removal possible within the next
review period, but this must always be checked against the most recent country
information, such as Country of Origin Information Service (COIS) reports. In this
scenario, decision-makers should seek information either in writing or via a reporting
event about the person’s work and future intentions and, on application consider a
further grant of restricted leave in line with this policy. At the active review stage
decision-maker should also review whether the conditions attached to the leave remain
appropriate.
4.10.2 Where the circumstances have changed to the extent that the individual’s removal
would not be in breach of our ECHR obligations, the individual should be refused further
leave and appeal rights notified in the usual way and, subject to those appeal rights,
progressed to removal.
4.10.3 Cases which were granted Discretionary Leave before 2 September 2011 should
remain on their existing leave until it falls for renewal. When the renewal application is
received, the case should be transferred to the Special Cases Unit to be considered in
line with this policy and, if removal is not an option, be granted restricted leave with
appropriate conditions unless exceptional circumstances justify departure from the
published policy. This may mean that conditions are placed on who have not been
subject to conditions before, for example they may have not had any restrictions on
their employment. Reasons for imposing new conditions must be explained in the
decision letter and the proportionality of them should be considered in the light of the
risk the person presents and their compliance with Home Office requirements during
previous periods of limited leave.
4.10.4 All initial grants of restricted leave following a previous grant of Discretionary Leave
should be approved by the Head of SCU. Subsequent renewals require approval for the
grant of further restricted leave at an appropriately senior level but do not need Head of
SCU approval unless the case is high profile or a significant change to the conditions or
duration of leave is proposed.
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4.10.5 Decision-makers should refer to section 83 of the Nationality, Immigration and Asylum
Act 2002 when granting any form of limited leave to remain to failed asylum seekers.
Grants of limited leave to remain (including restricted leave) which post-date the refusal
of asylum may trigger a right of appeal under this provision, if leave to enter or remain
exceeding one year has been granted (whether in one block, or in aggregate), unless
they have already had a right of appeal against the refusal of asylum. Decision-makers
must ensure that the correct paperwork is served in these cases.

4.11 Appeal rights exhausted failed asylum seekers
4.11.1 The instructions above relate to the handling of Article 1F and Article 33(2) cases who
cannot be removed for legal reasons. Those who are refused asylum because Article
1F applies and there are no ECHR or other legal barriers to their removal must be
prioritised for enforcement action.
4.11.2 Pending removal, these individuals should be on bail/temporary admission/temporary
release as appropriate. It is essential that the bail conditions imposed in these cases
effectively replicate the conditions that would be attached were a person to fall within
this policy. Decision-makers should impose the same restrictions that they would
impose with a grant of leave to remain. The only differences are that employment is
prohibited and reporting would ordinarily be more frequent than monthly.

4.12 Applications for indefinite leave to remain
4.12.1 Those excluded from the Refugee Convention and/or Humanitarian Protection may
make applications for indefinite leave to remain on the basis of long residence, for
example because they have lived in the UK lawfully for 10 years or more. The
requirements are at paragraph 276B of the Immigration Rules. Consideration must be
given to all the factors listed in paragraph 276B(ii) and in particular consideration must
be given to the person’s conduct which led to them being excluded from the Refugee
Convention and/or Humanitarian Protection when looking at character, conduct and
associations under paragraph 276B(ii)(c). Usually, given our international obligations to
prevent the UK from becoming a safe haven for those who have committed very serious
crimes, the conduct will mean that the application should be refused, but decisions must
be taken on a case-by-case basis.
4.12.2 Consideration must be given to each of the general grounds for refusal under paragraph
276B(iii). Paragraph 322(1C) sets out the grounds for refusing indefinite leave to remain
where a person has a criminal conviction. For the purposes of this rule, the conviction
does not have to be a UK conviction, but any overseas conviction must be for an
offence which has an equivalent in the UK. For example, overseas convictions for
homosexuality or proselytising would be disregarded. Consideration must also be given
to the rest of the general grounds for refusal at paragraph 322.
4.12.3 Excluded individuals may seek to rely on N, R (on the application of) v Secretary of
State for the Home Department [2009] EWHC 1581 in which it was held at paragraphs
21 and 22:
“This policy relating to those who are not within the protection of the Refugee
Convention because of Article 1F(b) seems to me to be entirely reasonable. The
rationale behind it I have not had spelled out before me, but it seems obvious that what
is desired is to keep open the possibility of return and the need to consider at regular
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and relatively short intervals whether return can be effected because, as a general
approach, those who would not qualify because of the commission of a serious offence
should not generally be considered to be able to remain within this country. One can
understand why that policy has been adopted.
Accordingly, in principle, to award only six months is not in the least unreasonable. But
the policy has, as it were, a cap. It is recognised that there will come a time when provided the individual has behaved himself in this country - it would be proper to
regard him as having put behind him, as it were, the original offending. Thus if someone
has been here for ten years and subjected to a series of discretionary leaves for that
period he will normally be able to remain here indefinitely. He will, after all, be expected
by then to have made his life in this country, to have settled here, perhaps to have
established family life here. The view is, again as it seems to me, entirely reasonably
taken that generally speaking – and of course each case has to be considered on its
own merits – such an individual will have leave to remain indefinitely and thus will be
entitled to settle here.”
4.12.4 Decision-makers must carefully consider the facts of an individual case against the
specific facts in the case of R on the application of N to determine whether they are
analogous and whether the principles set out in that case are applicable to the case
under consideration.
4.12.5 Where a person does not qualify for indefinite leave to remain, consideration must be
given to whether there continues to be an ECHR barrier to removal. If there is not, then
the case must be prioritised for removal. If there is, then the person must be granted
restricted leave within the terms of this policy.
Back to Contents
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Section 5: Change Record
Version

Author(s)
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interim guidance (issued on 28 May 2012) and
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Back to Contents

Asylum Policy Instruction: Restricted Leave
V1.0 (xx October 2014)

Page 18 of 18

Note: This Document Becomes an Uncontrolled & Unsupported Version if Printed

