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Cost of Preferred (or more likely) Option

Total Net 
Present Value 

Business 
Net Present 
Value 

Net cost to business 
per year (EANCB on 
2009 prices) 

In scope of 
One-In, One-
Out? 

Measure qualifies 
as 
 

£m £m £m Yes  Out/Zero 
 Net Cost 

What is the problem under consideration? Why is government intervention necessary? 
The measures in the Growth and Infrastructure Bill will help to remove unnecessary 
bureaucracy that can hinder sustainable growth. It will do this through improving processes 
and removing unnecessary processes or requirements so that the planning system is simpler 
and faster and supports sustainable growth; and economic measures to support growth, 
including the creation of a new optional ‘employee-shareholder’ status for companies to offer, 
and postponing the revaluation of Business Rates from 2015 to 2017. 

 
It is essential that the planning system works proactively and efficiently to promote sustainable 
development. The National Planning Policy Framework published in March 2012 radically 
simplified national planning policy, and introduced the presumption in favour of sustainable 
development. The Bill measures will help to drive implementation of these reforms by ensuring 
that the planning system becomes faster, more efficient and more positive, while retaining the 
right protections.  
 

Title: Growth and Infrastructure Bill  
Lead department or agency: 
Department for Communities and Local Government 
(DCLG) 
Other departments or agencies:  
Department for Environment, Food and Rural Affairs 
(Defra) 
Department for Transport (DfT) 
Department for Energy and Climate Change (DECC) 
Department for Culture, Media and Sport (DCMS) 
Department for Business, Innovation and Skills (BIS) 

Impact Assessment (IA) 

Date: 19/12/12 
Stage: Final 
Source of intervention: 
Domestic 
Type of measure: 
Primary legislation 
Contact for enquiries: 
Growth.Infrastructure.Bill@ 
communities.gsi.gov.uk 

Summary: Intervention and Options  
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What are the policy objectives and the intended effects? This provides a summary of the key 
policy objectives and intended effects, more on each provision is contained in the sections on each 
individual measure. 
 
The measures in the Growth and Infrastructure Bill will help to drive implementation of the 
Government’s reforms and remove unnecessary bureaucracy that can hinder sustainable growth.  
The Bill will: 
 
Improve efficiency, by deterring unreasonably slow or poor decisions – planning applications will 
be allowed to be submitted to the Planning Inspectorate in those few cases where the council has a 
track record of very poor performance, and Inspectors will have strengthened powers to award 
costs against unreasonable behaviour when cases go to appeal; by providing for a more 
proportionate approach to information required in planning applications; by taking forward some of 
the measures in the Penfold Review on streamlining overlapping consent regimes, including 
harmonising the town and village green registration system with the planning system to remove 
unnecessary delays and protect local communities’ ability to promote development through 
local and neighbourhood plan-making. By expanding and improving the One Stop Shop 
approach to non-planning consents, a more efficient and effective consents process will be 
delivered whilst ensuring interested and affected parties continue to be engaged. 
 
Promote sustainable development, by allowing the reconsideration of the Section 106 
agreements for sites which are considered by the developer to be economically unviable due to 
Section 106 affordable housing requirements; and giving developers of large scale business 
and commercial development the option, subject to the Secretary of State’s agreement, of 
using the streamlined approach for progressing major projects set out in the Planning Act 
2008. 
 
Support business, by avoiding local firms and local shops facing unexpected hikes in their 
business rate bills over the next five years by postponing revaluation 2015 in England to 2017; by 
repealing redundant requirements for developers and operators of power stations and allowing 
variations to consents for power stations; by providing companies with an alternative type of 
contract which they can offer to employees; and by ensuring that rural areas can share the same 
benefits as cities, and that everyone across the country can be certain of access to a fast reliable 
broadband network. 

 



What provisions are contained within the Bill? 
Clause 1: Option to make planning application directly to Secretary of State. 
Clause 2: Planning proceedings:  costs, etc. 
Clause 3: Compulsory purchase inquiries: costs. 
Clause 4: Prior approval 
Clause 5: Limits on power to require information with planning applications. 
Clause 6: Modification or discharge of affordable housing requirements. 
Clause 7: Enabling a general disposal consent for land held for planning purposes 
Clause 8: Electronic communications code:  the need to promote growth 
Clause 9: Periodic review of mineral planning permissions 
Clause 10: Stopping up and diversion of highways 
Clause 11: Stopping up and diversion of public paths 
Clause 12-15: Town and Village Greens 
Clause 16: Power Stations repeal of requirements to give notice   
Clause 17: Amending Section 7B(5) of the Gas Act 1986 
Clause 18-20: Consents under Electricity Act 1989 and variation and replacement of pre-
Planning Act 2008 consents 
Clause 21: Removal of Planning Act 2008 consent and certification requirements 
Clause 22-23: Modifications of Special Parliamentary Procedure in certain cases 
Clause 24: Bringing business and commercial projects (major infrastructure) within Planning Act 
2008 regime 
Clauses 25-26: Postponement of compilation of rating lists to 2017 and Power to postpone 
compilation of Welsh ratings list 
Clause 27: Employee shareholder 
 
Will policy be reviewed? 
The Department will in the normal way undertake a post-legislative review of these provisions 
within three to five years after Royal Assent.   

 
 

I have read the Impact Assessment and I am satisfied that (a) it 
represents a fair and reasonable view of the expected costs, benefits and 
impact of the policy, and (b) that the benefits justify the costs. 
 

Signed by the responsible Minister:   Date: 18/12/12 

 
Planning Minister 
Nick Boles MP   
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Summary: Analysis & Evidence
Full Economic Assessment 

Net Benefit (Present Value (PV)) (£m) Price 
Base 
Year  
2012 

PV 
Base 
Year 
2012

Time 
Period 
Years  
10 

Low: 
Optional 

High: 
Optional 

Best Estimate:       

 
COSTS (£m) Total Transition  

(Constant Price)  
Years 

Average Annual  
(excl. Transition) 
(Constant Price) 

Total Cost  
(Present Value) 

Low  Optional Optional Optional 
High  Optional Optional Optional 

Best Estimate     
    

   
Description and scale of key monetised  and non-monetised costs by ‘main affected 
groups’  
The policy changes will be of benefit to business, local authorities and communities.  We do 
not expect that any of these bodies will experience costs unless: 
 
• they are deemed to have acted unreasonably (as, then, the changes to the award of 

costs process would affect them);  
• applicants choose to appeal regarding their affordable homes requirements: This may 

result in administrative costs and/or other costs associated with appeals, but only where 
applicants believe that the benefits of this course of action outweigh the costs; and   

• in the case of Local Authorities who are consistently very poorly performing, there may 
some loss of income where developers choose to have their applications determined by 
the Planning Inspectorate. 
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BENEFITS (£m) Total Transition  

 (Constant Price)
Years 

Average Annual  
(excl. Transition) 
(Constant Price) 

Total Benefit  
(Present Value) 

Low  Optional Optional Optional 
High  Optional Optional Optional 
Best Estimate 

 

Description and scale of key monetised and non-monetised benefits by ‘main affected groups’ 
Monetised benefits are set out for some individual measures as described in the relevant section 
below. It is anticipated the package of measures here will deliver wider benefits well beyond these 
direct benefits. For this reason a total estimate has not been made in these summary sheets. These 
proposals have a number of benefits to businesses and communities:  
• The measures on Local Authority planning performance will promote faster and better quality 

decisions, benefiting applicants and communities. These are expected to yield direct time and 
quality improvements to an estimated 90 major applications per annum, with broader impacts on 
the performance of the planning system as a whole;  

• Changes to the award of costs process are anticipated to facilitate positive behaviour throughout 
the planning and appeals processes, resulting in faster decisions and a reduction in the costs 
associated with securing planning decisions;  

• Limiting the power to require unnecessary information to accompany planning applications will 
reduce the costs imposed by the planning system;  

• The measure to enable appeal of affordable housing requirements will return some stalled sites to 
viability, enabling them to proceed, delivering much needed housing and supporting the economic 
recovery;  

• The modification of Special Parliamentary Procedures is expected to reduce the length of the 
planning process for certain developments and remove the ‘deadweight loss’ associated with 
certain processes occurring more than once unnecessarily; 

• The clauses taking forward some of the recommendations in the Penfold Review will delivery 
further flexibility and simplicity in the non-planning consents regime.  In particular, the Town 
and Village Green changes will protect local communities’ ability to promote development in 
their areas through local and neighbourhood plan-making. By expanding and improving the 
One Stop Shop approach to non-planning consents, a more efficient and effective consents 
process will be delivered whilst ensuring interested and affected parties continue to be 
engaged; 

• Ofgem’s proposed gas Network Innovation Competition is currently being delayed because of 
regulatory ambiguity in the Gas Act.  Until this uncertainty is removed, or another funding 
mechanism is established, Ofgem will not proceed with the Competition. This would see up to 
£160 million from industry invested into the gas grid; 

• Unnecessarily slow decisions by local planning authorities on the very large business and 
commercial schemes hinder development.  Clause 24 provides an alternative planning route for 
applicants for large-scale proposals of national significance, which they will be able to decide on a 
case-by-case basis whether they would prefer to use; and 

• A new employment status that will provide both individuals and companies with an additional 
choice about their employment relationship rights and responsibilities. 

 

BUSINESS ASSESSMENT (Option 1) 
Direct impact on business (Equivalent Annual) In scope of   Measure qualifies 
Costs:  Benefits: Net:  Yes Out / Zero Net Cost 
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Policy context 
 
The measures in the Growth and Infrastructure Bill will help to remove 
unnecessary bureaucracy that can hinder sustainable growth.  
 
It will do this through: 
 
Improving processes and removing unnecessary bureaucracy so that the 
planning system is simpler and faster and supports sustainable growth 
including: 
 

• Improving the efficiency of the planning system as a whole so that 
decisions are taken faster and sites are unblocked, while retaining the 
right protections; 

• Encouraging sustainable development by making the planning system 
more straightforward;  

• Taking forward some of the measures in the Penfold Review on 
streamlining overlapping consent regimes, including expanding and 
improving the One Stop Shop approach to non-planning consents; and 

• It will also harmonise the town and village green registration system 
with the planning system to remove unnecessary delays and tackle the 
complexity from duplicate, overlapping regimes and protect local 
communities’ ability to promote development through local and 
neighbourhood plan-making. Newly registered greens will enjoy the 
same protection as existing ones.  We have also set out a brand new 
Local Green Space designation which local people can use through 
local and neighbourhood plans to give special protection to local green 
areas, including recreational land. 

 
Reforming planning to unlock infrastructure by: 
 

• Providing an alternative, more certain, planning route for applicants for 
large-scale proposals of national significance, which they will be able 
to decide on a case-by-case basis whether they would prefer to use;  

• Amending the Electricity Act 1989 so that if developers want to 
incorporate the most recent technology and design to increase energy 
efficiency in their projects, they will in most cases only need to 
undertake a three month consultation, rather than going through the 
whole process of applying for consent again. This could unlock 
investment decisions across a range of technologies, bringing 
thousands of new jobs and billions of pounds of investment to the UK 
economy; and 

• Removing an ambiguity to the Gas Act which has prevented Ofgem 
from launching an innovation competition that could attract £160 million 
of additional investment into the gas network to make it more efficient. 
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Economic measures to support growth, including: 
 

• The creation of a new optional ‘employee-shareholder’ status for 
companies to offer; and 

• Postponing the revaluation of Business Rates from 2015 to 2017.  
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Background to the clauses that relate to the 
planning system 
 
It is essential that the planning system works proactively and efficiently to 
support sustainable development. The National Planning Policy Framework 
(NPPF) has delivered a radical simplification of national planning policy, and 
has introduced a presumption in favour of sustainable development. It has 
been widely welcomed by the range of parties involved in the planning 
system. We are already seeing accelerated plan-making and more positive 
decision-taking: 68% of all local planning authorities have now published an 
up to date local plan1 and approval rates for all applications are at a 10 year 
high.2  
 
The measures in the Growth and Infrastructure Bill will help to drive the 
effective implementation of these reforms and remove unnecessary 
bureaucracy that can hinder sustainable growth.  
 
The planning system must continue to play a key role in supporting 
sustainable growth in this tough economic climate by:  
 
Improving efficiency through swift and high-quality planning decisions that 
minimise the costs and delays imposed by the planning system; and 
 
Promoting sustainable development, by creating a more positive 
environment for investment, which is beneficial for communities. 
  
In 2011/12 councils determined 435,000 applications3. The majority of these 
are determined in a timely manner and most are approved. In 2011/12 the 
proportion of minor and other applications determined within the statutory 8-
week timetable was 85% and 93% respectively. However, performance 
against the statutory time frame for determining major applications has been 
in decline. In 2011/12 only 58% of major applications were determined within 
the 13-week timetable compared to 71% in 2008/09. There are very 
significant variations in the performance of different councils. Timeliness for 
determination of major applications in the very poorest performing authorities 
can be as low as 17%. In others, performance is very high and indeed a 
number of councils have been able to improve performance despite reducing 
expenditure of planning policy and development management.   

 
1 Planning Inspectorate (2012) 
http://www.planningportal.gov.uk/uploads/pins/local_plans/LPA_Core_Strategy_Progress.pdf (as at December 2012) 
2 DCLG (2012) Live Table 120: http://www.communities.gov.uk/documents/statistics/xls/2243967.xls  
3 DCLG (2012) Live Table 124: http://www.communities.gov.uk/documents/statistics/xls/2191172.xls  

http://www.planningportal.gov.uk/uploads/pins/local_plans/LPA_Core_Strategy_Progress.pdf
http://www.communities.gov.uk/documents/statistics/xls/2243967.xls
http://www.communities.gov.uk/documents/statistics/xls/2191172.xls
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For example, Surrey Heath increased the proportion of major applications 
decided within 13 weeks by 58 percentage points (from 42% to 100%), West 
Somerset by 56 percentage points (from 17% to 73%) and Coventry by 44 
percentage points (from 54% to 98%) between 2009/10 and 2010/11, making 
efficiency savings while driving up performance. 
 
This Bill builds on the steps which the Government has already taken to make 
the planning system simpler, faster and more positive for all, while retaining 
the right protections. The Bill will reduce costs and burdens and provide 
greater certainty for all involved in the planning system through measures 
that: 

• drive up the performance of the planning system through giving 
applicants the choice to go directly to the Secretary of State where the 
performance of the local planning authority is very poor and 
strengthened powers for Planning Inspectors to award costs against 
unreasonable behaviour when cases go to appeal; 

• provide for a more proportionate approach to information in support of 
planning applications, which could save applicants an estimated £6.5 
million annually and will also support the efficient processing of 
applications by councils; 

• enable the development of sites that are currently stalled and 
economically unviable by allowing the reconsideration of the affordable 
housing element of Section 106 agreements; 

• give applicants for large scale business and commercial development 
the option, subject to the agreement of the Secretary of State, of using 
the streamlined approach for progressing major projects set out in the 
Planning Act; 

• changes the current regime of fixed reviews of Mineral Permissions 
every 15 years to give Mineral Planning Authorities local discretion 
over when reviews are required thus giving authorities more flexibility 
and removing the need for unnecessary reviews; 

• expand and improve the One Stop Shop approach to non-planning 
consents, a more efficient and effective consents process will be 
delivered whilst ensuring interested and affected parties continue to be 
engaged; and 

• help ensure that best use is made of existing buildings and brownfield 
land by making changes to permitted development rights. 

 
The Localism Act brought forward significant reforms to make the planning 
system more responsive to the needs of communities and to hand back 
powers to councils and communities. The National Planning Policy 
Framework reaffirmed the central role of the Local Plan within the planning 
system, and the importance of local communities setting out their own vision 
to shape the future development of their area to meet the needs of the local 
population. With these new powers comes the responsibility to run an efficient 
local planning service that reflects a local community’s views and needs for 
homes, jobs and local facilities. The Bill measures represent a proportionate 
approach to ensuring this country benefits from swift and high-quality 
planning services which deliver sustainable development.  
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Background evidence: the costs of planning 
 
While there is a range of factors, including the availability of investment 
finance, which can act as a barrier to development, there is clear evidence 
that the costs of planning are very significant.  
 
In a report for the Department for Communities and Local Government 
(DCLG), Professor Ball of the University of Reading suggested that the 
transaction costs of development control for major residential development 
may be up to £3bn a year.4  In recent evidence to the Communities and Local 
Government Select Committee, Professor Ball advised that the actual costs 
are likely to be higher than this. The major components of this relate to ‘more 
than £750m annually in consultant and legal fees’ and ‘financing costs of 
holding onto land and other assets whilst their projects are being evaluated’ 
(estimated at £1bn per year).  Professor Ball also notes that there are further 
substantial holding costs associated with land banks required by the 
uncertainty of development control and for sites that were rejected. This could 
push financing costs from £1bn “to over £2bn” (and total transaction costs 
from £3bn to over £4bn). 
 
Kate Barker’s report on land use planning5 recognises the benefits that a 
plan-led system can bring, but makes it clear that unnecessary delays impose 
significant costs upon the economy; 'The importance of ensuring that there 
are no unnecessary delays to planning is…relatively clear’. 
 
There are also wider costs of delays and uncertainty where the benefits of 
development to the economy and society are either delayed or do not 
happen. The value of delayed development is the present value of the n years 
of implicit annual market rents of development built plus and estimate of the 
lost consumer surplus. The size of this impact is expected to be very 
considerable and be much larger than the transaction costs associated with 
delays and uncertainty. Taking into account the direct (transaction) and 
indirect impacts, then the total cost to the economy of development control 
could be expected to run into several billion pounds. 
 
Results collected in the quarterly survey of homebuilders conducted by the 
Home Builder’s Federation (HBF) shows that ‘planning delays’ have been 
consistently cited as one of the most significant constraints on homebuilding: 
in September 2012, 60% of respondents considered ‘planning delays’ a major 
constraint. Further evidence from the Federation of Small Businesses shows 
a clear lack of confidence in the timeliness of the planning system in spite of 
the existence of statutory targets: 'Despite Government promises of a faster 
and fairer planning system, a ‘Voice of Small Businesses' survey from the 
Federation of Small Businesses (FSB) reveals seven in 10 (69%) small 
businesses have to wait more than the maximum eight weeks allowed by 

 
4 Ball, M (2010): 
http://webarchive.nationalarchives.gov.uk/20120919132719/www.communities.gov.uk/documents/507390/pdf/14369
60.pdf  
5 Barker, K (2006): http://webarchive.nationalarchives.gov.uk/+/http:/www.hm-
treasury.gov.uk/independent_reviews/barker_review_land_use_planning/barkerreview_land_use_planning_index.cf
m  

http://webarchive.nationalarchives.gov.uk/20120919132719/www.communities.gov.uk/documents/507390/pdf/1436960.pdf
http://webarchive.nationalarchives.gov.uk/20120919132719/www.communities.gov.uk/documents/507390/pdf/1436960.pdf
http://webarchive.nationalarchives.gov.uk/+/http:/www.hm-treasury.gov.uk/independent_reviews/barker_review_land_use_planning/barkerreview_land_use_planning_index.cfm
http://webarchive.nationalarchives.gov.uk/+/http:/www.hm-treasury.gov.uk/independent_reviews/barker_review_land_use_planning/barkerreview_land_use_planning_index.cfm
http://webarchive.nationalarchives.gov.uk/+/http:/www.hm-treasury.gov.uk/independent_reviews/barker_review_land_use_planning/barkerreview_land_use_planning_index.cfm
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ministers for local authorities to decide on most planning applications. Less 
than a third of all applications (30%) were decided within the allocated 
timeframe'6. 
 
In a 2011 British Camber of Commerce survey of business views 
inconsistency in planning was a prominent theme: almost half of applicants 
said they were subsequently asked for additional information that was not 
previously identified or requested prior to the submission stage7. 
 
In a 2011 report, Max Nathan and Henry Overman show planning restrictions 
increase housing market volatility8. More recently – giving evidence to the 
Growth and Infrastructure Bill Committee – Professor Overman explained that 
planning restrictions substantially raise house prices, especially in popular 
areas, and increase housing market volatility. Further Spatial Economic 
Research Council evidence shows planning restrictions can lower levels of 
business investment. 
 
The costs of planning delays have also been the focus of a number of other 
industry reports. The costs imposed by planning delays on projects already 
within the application process, as well as the costs which arise as a 
consequence of the ‘shelving’ of sites deemed economically unviable in the 
context of perceived planning delays, but which would be viable if avoidable 
planning delays were removed are large9. Other things equal, an increase in 
planning delays or uncertainty concerning how long a planning authority will 
take to decide an application, increases the risk associated with building 
houses. Office of Fair Trading (2008) and the Calcutt Review note that 
increased costs as a result of delay may encourage sub-optimal industry 
practice. 
 
The joint Campaign to Protect Rural England (CPRE) - National Trust – Royal 
Society for the Protection of Birds report on planning reform also assesses 
the available evidence on the benefits and costs of the English planning 
system10.  

 
6 The Federation of Small Businesses - Planning delays ruin business growth: 
http://www.fsb.org.uk/news.aspx?REC=7761  
7 British Chambers of Commerce (2011) The Planning System Business Survey 
http://www.britishchambers.org.uk/assets/downloads/policy_reports_2012/12-03-02%20Planning%20Factsheet%20-
%20Consistency.pdf  
8 'What we Know (and Don't Know) About the Links between Planning and Economic Performance' (2011). 
9 Ball, M (2010): 
http://webarchive.nationalarchives.gov.uk/20120919132719/www.communities.gov.uk/documents/507390/pdf/14369
60.pdf  
10 CPRE, National Trust & RSPB (2012) Inexpensive Progress? A framework for assessing the costs and benefits of 
planning reform. See Table 2. 

http://www.fsb.org.uk/news.aspx?REC=7761
http://www.britishchambers.org.uk/assets/downloads/policy_reports_2012/12-03-02%20Planning%20Factsheet%20-%20Consistency.pdf
http://www.britishchambers.org.uk/assets/downloads/policy_reports_2012/12-03-02%20Planning%20Factsheet%20-%20Consistency.pdf
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Background to the clauses that take forward 
recommendations from the Penfold Review 
 
An important part of the Government's agenda to promote economic growth 
and enhance the competitiveness of the business environment in the UK is 
reforming the planning system. 

In addition to the planning system, there are several consent regimes that 
business must apply for depending on how they wish to develop or operate 
properties. In 2010 Adrian Penfold was asked to conduct a review on non-
planning consents. 

Despite the economic, social and environmental benefits non-planning 
consents deliver, the Penfold Review found them to be "numerous and 
complex". The government is implementing several measures to ensure these 
regimes operate in the most flexible and simplified way possible, whilst 
delivering the benefits they were established to achieve. 

The Growth and Infrastructure Bill covers: 

• Requests for right of way orders (to close or divert a public right of way 
for development); 

• Requests for stopping up orders (to close or divert roads or footways); 

• Town and village green registration system; and  

• Repealing requirements for power station operators to notify the 
Secretary of State when proposing to use gas or petroleum as fuel. 

Background to the Review 
Adrian Penfold, Head of Planning and Environment at British Land, was 
asked by government in 2010 to conduct a review of non-planning consents 
to: 

• explore whether the process for obtaining non-planning consents is 
delaying or discouraging business investment; and 

• identify areas where there is scope to support investment by 
streamlining processes, removing duplication and improving practices 

Adrian Penfold published his final report in July 2010. Government published 
their response in November 2010, welcoming the recommendations. 

In November 2011 government published an implementation report, setting 
out a programme to: 

• Scrap unnecessary development consents and simplify others; 

• Reform the remits and working practices of the public bodies granting 
or advising on development consents; 
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• Set a clear timescale for deciding development consent applications; 
and 

• Make it easier to apply for development consents. 

The measures included in the Bill encompass provisions from three 
government Departments – the Department for Environment, Food and Rural 
Affairs (Defra), the Department for Transport (DfT) and the Department for 
Energy and Climate Change (DECC). 
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Contents 
 
This Impact Assessment has been updated for the Lords stage of the Bill to 
include the new clauses, amendments, and updates following the publication 
of consultation documents. Additional monetised benefits and costs are set out 
for individual measures wherever possible. 
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Clause 1:  Option to make planning 
application directly to Secretary of 
State (DCLG) 
 
This policy allows planning applications to be submitted to and decided by the 
Planning Inspectorate (on behalf of the Secretary of State), where the local 
planning authority has a track record of very poor performance in the speed 
or quality of its decision-making. This will support growth by encouraging and 
allowing decisions to be taken more quickly, and with more decisions that are 
‘right first time’ (avoiding the time and expense of a planning appeal).  The 
policy is a natural extension of the existing right of all applicants to appeal to 
the Planning Inspectorate on grounds of non-determination if no decision has 
been made after 13 weeks. 
 
Problem under consideration 
 
The Government’s reforms have created a simpler and more inclusive 
planning system.  Most councils are dealing with planning applications 
efficiently, and the approval of planning applications is at a ten year high at 88 
per cent.  When appeals against council decisions are made the majority do 
not succeed. But the picture is far from uniform – many major applications 
take far too long to decide, and a few councils lose a high proportion of 
appeals, which is why we are taking specific action to address instances of 
sustained poor performance. 
 
There is a statutory time limit within which councils should process major 
planning applications, which is 13 weeks.11  However, over the past few years 
there has been a decline in the speed with which local planning authorities 
decide major planning applications. This is in spite of a reduction in the 
number of cases that authorities have to process. Over the three years 
2008/9 to 2011/12 the proportion of major applications determined within the 
statutory 13 week limit fell from 71% to 58%, at the same time as a 
corresponding decline of 18% in the number of decisions.   
 
Equally, feedback on the early implementation of the National Planning Policy 
Framework has suggested that some authorities may not be embracing the 
positive approach to decision-making that it requires, with in some places a 
high proportion of appeals being allowed (albeit that until recently most 
appeals will have been determined on policy that pre-dated the final 
publication of the National Planning Policy Framework). The overall success 
rate for planning appeals involving major development in 2011-12 was 43%. 
 
Rationale for intervention 
 
Unnecessarily slow decisions – and planning refusals that are later found not 
to be justified – hinder development and growth, and mean that applicants 

 
11 Or 16 weeks for applications subject to Environmental Impact Assessment 
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incur unnecessary costs. This is a particular issue with major schemes, given 
the relatively high cost of preparing them, their importance for growth and the 
extent to which they are not being decided on time. 
 
The purpose of this reform is not to centralise planning, rather to ensure that 
all local authorities meet an acceptable minimum standard that one would 
reasonably expect from an administrative and quasi-judicial process, thereby 
limiting uncertainty for both applicants and local residents. 
 
This policy will give applicants for major development a more certain and 
timely route for having their application decided, in those places where the 
local planning authority has a track record of very poor performance in either 
the speed or quality of its decision-making. This will be achieved by giving 
applicants in such places the option of applying direct to the Planning 
Inspectorate. 
 
The Planning Inspectorate decides casework on behalf of the Secretary of 
State; its Inspectors’ decisions will fully reflect the relevant development plan 
policies as well as national policies in the National Planning Policy 
Framework. We expect that the Inspectorate will be able to deliver quicker 
decisions on major planning applications where an applicant is allowed to 
apply directly to it as a result of the council having a track record of persistent 
delays, and offer greater certainty that a sound decision will be made where it 
receives applications as a result of a council having a record of very poor 
quality decision-making. 
 
These are direct effects. Indirectly, the risk of an authority being subject to 
these measures due to particularly poor performance will send a wider signal 
to all Planning Authorities about the importance of timely and positive 
decision making. We expect this to have some wider benefit in terms of more 
approvals, fewer appeals and more timely decisions across the country as a 
whole. 
 
Impact of intervention 
 
Although landowners and developers promoting major development will 
benefit directly in areas where the planning authority has a track record of 
poor decision-making, there will be important knock-on benefits for home 
buyers and commercial occupiers, due to an improved and more timely 
supply of development as a result. Communities will also benefit indirectly 
from the greater certainty that arises from faster decisions. 
 
The policy will have a direct impact on those planning authorities that are 
designated as poorly performing, as some of the major planning applications 
that would otherwise have been submitted to them will instead go to the 
Planning Inspectorate (along with the application fee). Ultimately though, the 
policy is intended to prompt such authorities to improve, and indeed to 
encourage all authorities to maintain an effective planning service. 
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Summary of benefits and costs  
 
Slow planning decisions – and schemes that are turned down for no good 
reason – are bad for the economy and bad for communities. They delay 
much-needed investment and the homes, jobs and facilities that local people 
need. This measure will deal with the few places where planning is clearly not 
effective, as well as sending a wider message to all councils about the 
importance of positive and timely planning decisions, through; 
 
The policy will have a positive financial effect on businesses and the economy 
through: 
 
• Faster decisions in places where the council has been a frequent source 

of delay (enabling a quicker start on site, if the application is approved); 
• More major applications being approved on first submission should 

authorities have a high incidence of refusals being overturned at appeal 
(also enabling developments to proceed more quickly); 

• And, as a consequence, fewer instances where applicants need to incur 
the additional costs of pursuing an appeal; and 

• Where decisions are of better quality (‘right first time’) and more timely, 
development can be delivered more quickly. Society is able to enjoy the 
economic benefits of residential and commercial development earlier. 

 
A good performing planning service should deliver a decision which is both 
timely and positive (i.e. which looks for opportunities to approve the proposal, 
taking into account its ‘fit’ with policy and any other material considerations). 
The indicators used to assess these factors in implementing the policy will be 
finalised following consultation, but for the purpose of this assessment we 
have used those proposed in the consultation document12: 
 
• Timeliness, defined as the average number of major applications decided 

within 13 weeks as a percentage of all major decisions, assessed over a 
two year period. 

• Proportion of major decisions overturned, defined as the number of 
appeals involving major development that are lost, as a percentage of all 
major decisions made (and again assessed over a two year period). 

As applicants will have a choice of whether to submit a major application 
direct to the Planning Inspectorate when an authority has been designated as 
poorly performing, they will do so only if they expect there to be a benefit in 
terms of a quicker or more positive decision. 
 
We have made some initial estimates of the potential scale of impact, and for 
this purpose have assumed that: 
 
• Authorities that determine fewer than 30% of major applications on time, 

or whose proportion of major decisions overturned is greater than 20%, 

                                                 
12 DCLG (2012)  Planning Performance and the Planning Guarantee: Consultation 
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are subject to these measures (as proposed in the consultation 
document).13 

• Where an authority is designated, at least 50% of major applications will 
go direct to the Planning Inspectorate for decision (some applicants will 
want to submit to the planning authority as usual, where they have a good 
working relationship with the authority). We do not have evidence to 
support the scale of assumed diversion to the Planning Inspectorate, but 
50% is a conservative working assumption following discussions with 
representatives of the development and local government sectors. 

• For applications submitted to the Planning Inspectorate because the 
planning authority is poor performing in terms of timeliness, it is assumed 
that at least 80% of these cases will be determined within 13 weeks. This 
will represent a significant improvement over the 30% or fewer currently 
delivered on time by the authorities that would be subject to this measure 
on the basis of the approach modelled in this impact assessment.  

• Where major applications go direct to the Planning Inspectorate because 
an authority has a track record of poor decisions, there will be some 
applications that are now approved ‘first time’ by the Planning 
Inspectorate, rather than (in the absence of the policy) being refused by 
the planning authority, appealed and only then approved by the 
Inspectorate. The proportion of major applications that benefit in this way 
will reflect the appeal success rate in the authorities that are designated. 

Based on these assumptions – and data on planning performance over the 
past two financial years – we estimate that 180 major applications per annum 
would be eligible for submission directly to the Planning Inspectorate, on the 
basis of authorities being designated for slow processing speeds.   
 
If 50% of these eligible applications were actually to be submitted to the 
Inspectorate, this would mean that 90 major applications per annum would 
benefit from a faster decision –.whereas fewer than 30% (27) of these would 
previously have been determined within 13 weeks in authorities designated 
as poorly-performing, now at least 80% (72) will be determined within 13 
weeks. As a result applicants will benefit from reduced delay costs. 
 
In the first instance, we anticipate that no major applications will qualify for 
submission direct to the Planning Inspectorate as a consequence of 
authorities having a record of poor quality decisions, as currently no authority 
has more than 20% of its major decisions overturned at appeal.14 
Nonetheless the mere existence of the measure – and the 20% threshold – 
will have an indirect benefit, as it will act as a disincentive to poor decision
making by a

-
uthorities. 

                                                
 

 
13 Timeliness of major decisions is calculated from the data which has already been submitted as part of the 
planning statistics data return. 
14 Based on matching quarters of planning application statistics and planning appeal statistics. It should be noted that 
this is an estimation: planning appeal decisions are not necessarily made in the same quarter as the original decision. 
The Department will publish quarterly statistics on the extent to which decisions on applications for major 
development have been overturned at appeal, alongside the existing data on the extent to which decisions are made 
within the statutory time periods.  
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Having examined the number of authorities like to fall below the thresholds it 
is important to consider the direct costs and benefits of the proposal. In 
principle there are two key effects: 
 
(1) Benefits to applicants of more timely development (reduced uncertainty 
and associated costs); and 
(2) Benefits to society and applicants from the economic value of 
development that is brought forward as a result of more timely development. 
 
(1) Benefits to applicants – faster decision taking 
 
It is extremely difficult to quantify direct benefit to applicants of more timely 
decisions (whether arising from the initial decision being made more quickly, 
or from a better quality decision that avoids a subsequent appeal and 
associated delays and expenditure). There is, however, strong evidence that 
this increased efficiency should reduce unnecessary costs in holding land, 
financing and submitting applications. Some discussion of this is set out here. 
 
There has been a concern about unnecessary delays in evaluating planning 
proposals, especially for housing, for a number of years.  Such delays have a 
very real impact upon the performance of the UK economy through increased 
costs and deferred development.  As long ago as 2004 the Barker Reviews15 
expressed concern over the impact of delays and argued that they 
contributed to the low price responsiveness of English housing supply.   
 
Major development proposals can be subject to multiple planning 
applications, either because of re-application (often to overcome objections to 
the original proposal) or because of other factors such as the complexity of 
the project.  In evaluating major applications for housing sites Ball16 derived 
measures of site planning time.  This was based upon a sample of 45 local 
planning authorities, to include inner-city regeneration sites and rural areas 
near major conurbations with high degrees of planning constraint and strong 
pressures for housing growth. 
 
The average time to evaluate planning applications for these major housing 
sites was 43 weeks and the average number of permissions required per site 
was two with some involving considerably more. 
 
Protracted periods of negotiation between applicants and planning authorities 
involving differences in objectives or local planning aims can increase 
uncertainty, the time taken to decide an application and the number of 
applications submitted.  The high incidence of delays caused by the 
development management process was also emphasised by the Office of Fair 
Trading (OFT) in their study of the land holding strategies of major UK 

 
15 Barker, K.  (2004) Barker Review of Housing Supply, HM Treasury, London 
16 Ball, M. (2010)  Housing supply and planning controls.  The impact of development control processing times on 

housing supply in England, National Housing and Planning Advisory Unit, Communities and Local Government, 
London 
Ball, M.  (2011)  “UK planning controls and the market responsiveness of housing supply”, Urban Studies, 48(2), 
349-362 
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housing developers17, and according to Ball18, the financial costs of holding 
land that arises as a result of development management aggregates to a 
yearly land holding cost of £1bn, and for the implied land bank as a whole 
£2bn.   
 
Ball’s work19 demonstrates that there is considerable difference in the 
variance in time taken for proposals that are ultimately given planning 
permission and those that are rejected.  The variance in the amount of time 
required to reject proposals is likely to be far greater because some may be 
rejected out-of-hand, whereas others may only be rejected after long periods 
of reapplication, appeal and dispute.  As far back as 2008 the OFT study 
noted that although development management involves a common set of 
procedures laid down by law, there are considerable disparities in practices 
and performance between local planning authorities.   
 
The time spent in development management increases substantially when 
applicants appeal to the Planning Inspectorate against a rejection by the local 
authority of their scheme.  The additional time for the preparation and 
submission of an appeal adds considerable costs for both applicants and 
planning authorities.  The outcome of appeals is not certain when the appeal 
is made, so going to appeal adds further uncertainty for the applicant, in 
terms of the outcome, its costs and the overall time development 
management takes.  In 2011/12 the Planning Inspectorate received over 500 
major dwelling appeals, of which it allowed 39% overall and 55%20 at 
inquiries, the most expensive form of appeal.  Ball21 states that the threat of 
an appeal may deter potentially successful applications being progressed as 
a result of the impact of expected costs, or the costs and risks may deter 
applicants from appealing if a scheme is rejected.  In either case, land is lost 
to residential development and overall housing supply.  
 
Ball’s work highlighted that whilst site and developer factors may be of 
significance, most of the variability in time taken for sites to progress through 
the development management process was attributable to local authority 
factors.  The scale of the variations was substantial.  If the slowest planning 
authority recorded could have processed equivalent sites as quickly as the 
fastest one, then they would have evaluated housing development sites in a 
quarter of the time that they actually did.22             
 

 
17 OFT (2008) Homebuilding in the UK.  A Market Study, Office of Fair Trading, 2008 
18 Ball, M. (2010)  Housing supply and planning controls.  The impact of development control processing times on 

housing supply in England, National Housing and Planning Advisory Unit, Communities and Local Government, 
London 

19 Ibid. 
20 http://www.planningportal.gov.uk/uploads/pins/statistics_eng/stats_report_final_2011_2012.xls 
21 Ball, M.  (2011)  “UK planning controls and the market responsiveness of housing supply”, Urban Studies, 48(2), 
349-362 
22 Ibid.  

http://www.planningportal.gov.uk/uploads/pins/statistics_eng/stats_report_final_2011_2012.xls
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(2) Benefit to society and applicants - the economic benefit of faster 
decisions 
 
Here, the Impact Assessment considers scenarios where development is 
delivered more quickly as a result of more timely and better quality decision 
taking. The benefits of this depend both on the baseline trajectory for 
development (what would have been delivered otherwise) and the additional 
speed with which it is delivered as a result of the increased certainty and 
reduced delays that should result from this measure.  
 
Given current uncertainty about the housing market and wider economy it is 
difficult to produce a realistic baseline trajectory for development over the 
next 10 years (the counterfactual). For simplicity the analysis below considers 
the benefits of compressing decision times by various periods assuming 
current levels of development. This is a cautious estimate as it might be 
expected that application numbers will rise over the next 10 years due to 
improved market conditions and other policy measures. 
 
In essence, we assume that the current levels of development affected by the 
measure, as set out above, continue but the period over which they are 
delivered is condensed. Bringing forward development by 6 months for the 
purposes of illustration, 10.5 years of schemes are delivered within the 10 
year appraisal period. In practice, this means that an application which 
currently takes 14 weeks to decide will, following the changes, be decided in 
13 weeks. Illustrative scenarios are set out in Table 1. 
 
The illustrative analysis assumes cautiously that the benefits of quicker 
delivery, as a result of this measure, only apply to applications determined by 
authorities which fall below the performance thresholds as set out above (i.e. 
90 applications per annum). In practice, the measure will provide all 
authorities with an incentive to improve their performance and the benefits will 
be greater than in the estimates here.  
 
The table below sets out the effect that 6 months’ worth of additional 
development would have on the number of major applications determined 
within the 10 year assessment period23.  It does this for all development and 
then separately for major residential development and major commercial 
development (as subsets of the total).  It also gives high and low estimates 
around the central 6 month assumption (i.e. what would happen if the effect of 
the measure were to be 12 months’ additional development over the ten year 
period, or alternatively just three months’ worth). 
 
 

                                                 
23 Taking account of average refusal rates based on 2011/12. 
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Table 1: Additional Development Brought Forward 
 

  

Months' worth of 
additional development 
(high, medium and low 

illustration) 

Additional applications 
approved over the next 10 

years (above baseline) 

12 78 

6 39 
All Major 

Development (in 
authorities below the 

threshold) 3 19 
 

  

Months' worth of 
additional development 
(high, medium and low 

illustration) 

Additional applications 
approved over the next 10 

years (above baseline) 
12 31 
6 16 Residential 

Development 3 8 
 

  
Months' worth of 

additional development 
(high, medium and low 

illustration) 
Additional applications 

approved over the next 10 
years (above baseline) 

12 14 

6 7 Commercial 
Development 

3 4 
 
 
As set out in Table 1 an additional six months’ worth of major applications 
determined, spread across the 10 year appraisal period, would equate to an 
additional 45 major applications being determined overall with 39 of those 
approved.  Of these, 16 would be major residential approvals and 7 major 
commercial approvals. 
 
It is clear that modest improvements in scheme delivery times as a 
result of this measure would have significant effects in terms of the 
amount of major development likely to be determined within the 
appraisal period. 
 
(a) Benefits of more timely residential development 
 
To place a monetary value on the economic benefit of additional residential 
units we use the Department for Transport’s New Approach to Appraisal 
(NATA) method24. This measure is based on the change from the existing 
land value to its new use (in this case residential development) arsing from 
the granting of planning permission; the extent of this change provides a 
                                                 
24 DfT (2010) Appraisal in the Context of Housing Development: http://www.dft.gov.uk/webtag/documents/expert/unit3.16d.php 

http://www.dft.gov.uk/webtag/documents/expert/unit3.16d.php
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proxy for the increase/decrease in welfare arising from the different uses of 
land.  This is sometimes referred to as the ‘uplift’ reflecting the fact that land 
values usually rise (often significantly) when planning permission for housing 
is granted.  
 
The change in land value following the approval of new housing development 
is a measure of the ‘private’ value of additional housing. The calculation can 
be summarised as follows: 
 
Net private value of new housing = residential land value – existing land use 
value  
 
Data on land values for various uses is collected by the Valuation Office 
Agency. These data relate to January 2010 land values for mixed agricultural 
(assumed to be existing land value for Greenfield), industrial (for brownfield 
land) and residential development.  
 
From this data we can estimate the average uplift per hectare from residential 
development. To convert this to a per unit level, we apply a density level 
(based on recent trends). A weighted average is then calculated based on the 
mix of development on greenfield/ brownfield land (based on recent trends). 
This gives a national average estimated land value uplift of £30,000 per unit 
and is used to provide an illustration of economic benefit associated with 
additional residential development. 
 
Table 2: Economic Benefit of Additional Development 
 

  

Equivalent months 
of additional 
development 

(high, medium and 
low illustration) 

Average Annual (£m) 10 Year Present Value 
(£m) 

12 7.4 63.6 
6 3.7 31.8 Residential Development 
3 1.8 15.9 

 
In the central illustration, the economic benefit of more timely delivery of 
major residential development is estimated at £3.7 million per annum. 
 
(b) Benefits of more timely commercial applications 
 
To illustrate the economic benefit of the additional non-residential 
development we need to calculate the additional floor area provided.   We use 
estimates from the Home and Communities Agency (HCA) on the average 
floor area25 for the types of non-residential development for which data is 
available: industrial, office and retail development. Using these estimates it is 
necessary to make an adjustment for the amount of the additional floor space 
that is utilised in a productive way; we assume that total additional productive 

                                                 
25 Homes and Communities Agency, Glenigan data 2011 
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floor area represents 70% of the total floor space to allow for some inefficient 
use and for any other vacant space26. 
 
Homes and Communities Agency employment densities27 give the floor area 
required for a full time employee in Net Internal Area (NIA), defined as the 
‘usable’ area of offices and retail units. It includes entrance halls, kitchens and 
cleaners’ cupboards, but excludes corridors, internal walls, stairwells, lifts, 
WCs and other communal areas28. The reduction accounts for the floor area 
of corridors, internal walls, stairwells, lifts, WCs and other communal areas 
included in Gross Internal Area (GIA) measures. 
 
Assuming Homes and Communities Agency average employment densities 
apply to all new developments the full time equivalent employment can be 
calculated. We place a monetary value on these using the Office for National 
Statistics (ONS) Average Earnings29 data to show the estimated annual value 
(or total annual earnings of employees) of additional development. It is 
assumed that each development delivers employment benefits for a year from 
introduction and 50% of the employment is displacement/ substitution/ 
leakage from other areas30. In practice this is a cautious estimate. 
 
Table 3: Economic Benefit of Additional Development 
 

  

Equivalent months 
of additional 
development 

(high, medium and 
low illustration) 

Average Annual (£m) 10 Year Present Value 
(£m) 

12 7.0 60.0 

6 3.5 30.0 Commercial 
Development 

3 1.7 15.0 
 
 
In the central illustration, the economic benefit of more timely delivery of 
major commercial development is estimated at £3.5 million per annum. 
 
These will be ongoing benefits for the period during which each under-
performing council is subject to these measures (and councils will only cease 
to be subject to these measures where their performance has improved). 
 
We have not attempted to quantify the indirect benefits of the policy in 
sending a message to all authorities about the importance of timely and 
positive decisions; but it is likely that this wider impact will result in some 
improvement in application processing times and approval rates nationally. 
                                                 
26 Homes and Communities Agency, 2010. Employment Densities Guide, 2nd Edition 
27 Homes and Communities Agency, 2010. Employment Densities Guide, 2nd Edition 
28 Where Gross Internal Area (GIA) is provided this is assumed to be 17.5% higher than Net Internal Area (NIA) and 
is adjusted accordingly. 
29 Office of National Statistics (2012) Annual Survey of Hours and Earnings 
30 Based on net additionality ratios for regional programmes and projects from Department for Business, Innovation 

and Skills (2009), Research to improve the assessment of additionalilty http://www.berr.gov.uk/files/file53196.pdf  
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We have not identified any costs to business as a result of the proposal. We 
have not identified any direct costs or benefits to the voluntary sector. 
 
Risks  
 
There is a potential risk that the policy could prompt authorities to simply 
refuse some applications that are nearing the 13 week deadline for a 
decision, to help maintain ‘good’ performance on speed of decisions. This risk 
however is mitigated by the fact that such refusals could be overturned on 
appeal (so the authority would risk being identified as poorly-performing 
based on the quality of its decisions). 
 
It could also fail to reflect instances where both the authority and the applicant 
recognise that more time than 13 weeks is required to negotiate a particularly 
complex proposal. To mitigate this we propose to allow schemes that are 
subject to Planning Performance Agreements to be exempt from the 
assessment as to whether an authority is poorly performing, regardless of 
whether the Planning Performance Agreement is agreed before or after the 
submission of the application (Planning Performance Agreements are 
bespoke timetables agreed between the authority and the applicant). We are 
consulting on this and other detailed aspects of the proposal, such as the 
metrics to be used to determine poor performance, before we confirm our 
approach. 
 
More broadly there may be concern about a loss of local control over planning 
decisions when they are made by the Planning Inspectorate. Although the 
policy will mean a temporary loss of local control over some major decisions, 
it is not designed to allow unreasonable proposals to gain approval as a way 
of circumventing the local planning authority. Applications submitted directly 
to the Planning Inspectorate will be robustly assessed by the Inspectorate, 
taking fully into account the views of the local community,and the policy will 
improve the speed of these decisions and help to ensure the correct decision 
is taken first time. The policy should also encourage councils to maintain and 
improve their planning performance, so that they avoid being designated in 
the first place. 
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Clause 2: Planning proceedings:  
costs, etc. (DCLG) 
 
This strengthens the powers of the Secretary of State to award costs against 
unreasonable behaviour when cases go to appeal. In practice these powers 
are usually exercised by inspectors. 
 
Problem under consideration  
 
A timely and effective planning system is important in enabling economic 
growth. The Government wants to ensure positive decision taking in the 
shortest time possible in order that development can proceed where planning 
permission is granted. It is therefore imperative that all parties in the process 
behave reasonably and act in a timely manner; not doing so can lead to delay 
and added costs.  
 
Any applicant who is unsuccessful in gaining planning permission on their 
planning application has the right to take their case to appeal. Each party to 
the appeal, primarily the appellant or the local planning authority, normally 
meets their own expenses. Where a party has acted unreasonably causing 
another party to incur unnecessary or wasted expenses in the appeal 
process, they may apply to the Planning Inspectorate to seek an award of 
costs. The decision on whether to award costs is not related to the appeal 
outcome. The award meets costs necessarily and reasonably incurred by the 
aggrieved party in the appeal process. The level of costs is negotiated 
between the parties, and is set by the Courts where agreement cannot be 
reached.    
 
The problem with the current system is that it is not bringing about the 
required behaviour change in all parties, and unnecessary expense is still 
being incurred and delays experienced.  
 
Rationale for intervention 
 
The policy objective is to support development by encouraging all parties in 
the planning process to behave reasonably; for example by refusing 
applications only where there are sound reasons to do so; pursuing appeals 
only where there are good planning arguments why the council’s decision 
should be overturned; and providing adequate information and/or evidence in 
line with appeal deadlines.   
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The clauses in the Bill strengthen the existing regime by removing the 
requirement for an appellant to proactively seek an award of costs. The 
Planning Inspectorate will be able to decide on an award of costs automatically 
where, in their opinion, a party has clearly behaved unreasonably. Enabling the 
Inspectorate to initiate an award of costs in full or in part for a wider range of 
procedures, even where one has not been sought by either party, will 
encourage all parties to behave reasonably at all stages of the planning 
process.  
 
Extending the scope for the Planning Inspectorate to recover the Secretary of 
State’s costs will act as a further incentive to behave reasonably throughout the 
planning process thereby reducing wasted expense to the public purse. The 
Secretary of State already has power to recover his own costs associated with 
a procedural delay in relation to an inquiry. Under the new proposal, this power 
will apply to all appeals and procedures in whole or in part. The power will be 
used in exceptional cases, where a party has behaved wholly unreasonably, for 
instance by providing no evidence at inquiry or delaying withdrawing its case 
until immediately prior to an event.     
 
Impact of intervention 
 
The changes proposed will strengthen the award of costs regime and will help 
to promote reasonable behaviour at all stages of the planning process, thus 
reducing delays and leading to quicker development. Currently 30% of 
inquiries are adjourned. This may be because a party is ill-prepared, or fails to 
attend. A reduction in the number of adjournments will lead to cost and time 
savings on major developments.   
 
In 2011/12 the Planning Inspectorate determined over 19,500 appeals, 
primarily refusals of planning permission31, but also including enforcement 
appeals and listed building consent appeals. The Planning Inspectorate 
considered 1,918 applications for an award of costs, and ultimately a total of 
722 costs awards were made (equating to only 3.7% of appeal decisions). 
The number of costs awards has largely remained constant over the past 
three years (see table below). 
 
Table 4:  Award of cost decisions (2009/10 to 2011/12)32 
 
Costs cases 2009/10 2010/11 2011/12 
Decisions 1,898 2,005 1,918 

To appellant 573 516 541 
To Local planning authority 206 190 175 
To other party 8 9 6 

Awards 

Total 787 715 722 
 
 

                                                 
31 Section 78 planning permissions only 
32 The Planning Inspectorate (2012):  http://www.planningportal.gov.uk/planning/planninginspectorate/statistics  

http://www.planningportal.gov.uk/planning/planninginspectorate/statistics
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Summary of benefits and costs 
 
There is some anecdotal evidence that applicants do not always seek an 
award of costs, therefore when the Inspectorate has extended powers to 
initiate an award of costs there may be an increase in the number of costs 
awarded to applicants.  
 
It is not possible to accurately estimate the change in the number of costs 
awards. Table 5 sets out (for the purposes of illustration) the additional annual 
cost awards if the total number of awards increases by 5%, 10% or 20%. The 
illustration is based on the current split of awards made.  
 
Table 5: Illustration of additional cost awards 
 
Increase in 

total 
awards 

Proportion of 
awards to: 
authorities; 
appellants; 

other parties( 
as in 2011/12) 

Additional 
annual 

awards to 
authorities 

Additional 
annual 

awards to 
appellants 

Additional 
annual 

awards to 
other 

parties 

5% 24%; 75%; 1% 9 27 0 
10% 24%; 75%; 1% 17 54 1 
20% 24%; 75%; 1% 34 108 2 

 
Granting further powers to the Planning Inspectorate to recover the Secretary 
of State’s costs has the potential to impact on both local planning authorities 
and appellants (of which around 40% will be businesses). The assumption is 
that this would apply only to a limited number of appeals, where a party has 
behaved wholly unreasonably, and it is not possible to accurately forecast the 
number of awards to be made in future.   
 
Clarifying in guidance or procedural rules the scope in which the Planning 
Inspectorate may initiate an award of costs may lead to an increase in the 
number of award of costs inspectors make in practice, at least in the short 
term, until party behaviour improves. The Planning Inspectorate forecast that 
the majority of additional awards of costs will be made to appellants, 40% of 
which are business. The policy intent is to drive positive behaviour and 
accordance with required deadlines, thereby leading to improved timeliness 
and effectiveness in the planning process. Therefore any additional expense 
can be avoided, and appellants will only be adversely impacted if they 
themselves behave unreasonably. Appellants should benefit from a faster 
planning process driven by a culture of more reasonable behaviour.         
 
The level of costs awarded reflects the costs necessarily and reasonably 
incurred in the process of the appeal. The Planning Inspector will make a 
decision on the awarding of costs in full or in part, but then plays no further 
role in regard to agreeing the level of award. It is primarily an issue for 
negotiation between parties, and where they can not agree they can apply to 
the Courts for a decision.  
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The level of costs awarded is a private matter between parties and there are 
no public records available, either at the Planning Inspectorate or the Courts 
on which to base as assessment of the impact. In practice the number of 
cases dealt with via the courts is very small; circa less than 10 cases per year.  
The vast majority of awards are settled before coming to court, or in practice 
not pursued.   
 
Data collected in a survey of 250 local authorities by the Planning Advisory 
Service (PAS) suggests that the average hourly cost of dealing with a 
planning application is approximately £55. Based on a seven hour working 
day, this equates to a cost of around £385 per day. If a planning authority 
devotes the same level of resource to defending an appeal as it does to 
assessing a planning application, then £385 would seem a reasonable 
estimate of the daily costs to a planning authority in defending an appeal in its 
most basic form. 
 
We have assumed that the time taken for a planning authority to prepare and 
submit a defence to an appeal in the form of a written representation would 
generally be in the range of two to three days. 33 On this basis, the total costs 
to a planning authority of defending an appeal would be in the order of £770 
to £1155. 91% of appeals received by the Planning Inspectorate in 2011/12 
were in the form of written representations34 – if the same percentage of costs 
awarded is for written representations, the total annual value of costs 
awarded to planning authorities for written representations (based on the 
number of awards in 2012/12) is between £122,500 and £183,000.35 
 
If it can be assumed that the costs for planning authorities defending an 
appeal are broadly similar to the costs an appellant will incur in launching an 
appeal (in the form of a written representation), it is possible to apply the 
illustrative scenarios outlined in Table 6 to help visualise the average annual 
value of additional costs awarded as a result of written representation 
appeals.36  
 
Table 6: Additional (average annual) costs awarded  
 

Illustrative Scenario 
Additional awards to 

appellants 
Additional awards 

to LPA 
Additional awards 

to others 
5% £28,500 £9,500 £500 

10% £57,000 £18,000 £1,000 
20% £113,500 £35,500 £2,000 

 

                                                 
33 A range is applied to account for the differing complexities associated with appeals i.e. the size of the proposed 
development and the additional evidence that larger sites will require. 
34 The Planning Inspectorate: 
http://www.planningportal.gov.uk/uploads/pins/statistics_eng/stats_report_final_2011_2012.xls  
35 Figures are rounded to the nearest £1000. 
36 The figures in table 2 are adjusted to account PINS data on appeal types. The average annual is calculated using 
the costs range outlined previously. 

http://www.planningportal.gov.uk/uploads/pins/statistics_eng/stats_report_final_2011_2012.xls
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Based on the average annual values outlined in Table 6, Table 7 shows the 
net present value of the additional cost awards over a ten year appraisal 
period, by each party and for the three illustrative scenarios. 
 
Table 7: Present Value of additional cost awards37 
 

Net Present Value Appellants LPA Other 
5% £236,000 £79,000 £3,000 

10% £472,000 £149,000 £9,000 
20% £944,000 £297,000 £17,000 

 
Whilst the costs illustrated above are a transfer, since any costs received by 
one party are met in full by another party, in truth they represent net benefits 
since the costs payable are met by parties which have been deemed to have 
acted unreasonably, and in doing so preventing the efficient operation of the 
planning system: as a result, even in the cases where businesses are 
required to pay the costs of a planning authority, it will be where the business 
has not acted in a way that is deemed appropriate by planning guidance. 
 
The analysis here assumes that the average additional award of costs 
remains the same over a ten year appraisal period. In reality, it is expected 
that the additional costs awarded is expected to fall over time as the 
behaviour of parties involved in the planning process is anticipated to 
improve: however this represents a transfer of the benefit from financial 
compensation to improved service for business.  
 
As discussed above, 40% of appellants are made up from business: this 
suggests that the net present value of additional awards made to business 
(based on the analysis above) will be between £95,000 and £380,000. In 
reality, the figures set out here are likely to underestimate the benefits which 
will be experienced by business as a result of the legislative change, for a 
number of reasons: 

• It is likely that the relative impacts of the changes will be greater for 
business/developers than for planning authorities and households. 
Both households and planning authorities already have clear incentives 
to submit an appeal for an award of costs: in the case of households 
there is no continuation in the relationship with a planning authority. 
Developers who regularly submit applications or expect to submit 
future applications, on the other hand, will have far less of an incentive 
to initiate an award of costs, since they will wish to maintain a positive 
relationship with a planning authority. To this end, it is likely that at 
present, developers account for the largest share of unclaimed costs 
(where there is a case for them to be awarded); 

• The costs associated with submitting and/or defending an appeal are 
likely to be higher for businesses than those set out above, which are 
based on planning authority costs: appeals will be more common 
practice for planning authorities, and it seems likely that developers will 
be more inclined to seek independent legal advice and make use of 
independent experts to help make their case; and 

                                                 
37 Figures are rounded. 
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• The above estimates relate to the costs associated with defending 
written representations, and are likely to represent underestimates of 
the costs associated with hearings and inquiries: these types of appeal 
tend to produce costs associated with legal representation/attending 
hearings and will generally take longer to determine (in some cases 
many weeks) than written representations. 

 
The analysis above, whilst highlighting the difficulties associated with coming 
to definitive estimates, shows that there are potential benefits associated with 
this legislative change. 
  
Other impacts 
 
Under the new proposals, local planning authorities will face additional 
expense only if they behave unreasonably. As the policy driver is to avoid the 
need for an award of costs, the intention is not to see an additional burden 
placed on Local Authorities, but rather that savings are accrued by all parties 
by preventing unreasonable behaviour and wasted expense. Current 
experience suggests that local planning authorities are less inclined to seek 
an award of costs. Once the Inspectorate uses its wider powers to initiate 
costs, there may be a non-quantified increase in the number of costs awarded 
to local planning authorities.   
 
Any increase in the volume of costs applications handled by the Planning 
Inspectorate has potential to add to their administrative costs.  We will 
monitor this. 
 
The purpose of this measure is to act as a further incentive for positive 
behaviour from all parties in an appeal to ensure that procedures are adhered 
to, thus enabling decisions to be made in a timely manner and development 
to commence where the appeal is allowed. In addition to the monetised 
benefits identified above, developers (both commercial and non-commercial) 
are likely to benefit from greater confidence in the planning system, which will 
act as an incentive to submit future applications. Communities will benefit 
from more timely decisions which will help deliver much-needed investment 
and the homes, jobs and facilities that local people need. 
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Clause 3: Compulsory purchase 
inquiries: costs (DCLG) 
 
This expands the provision to award objectors their abortive costs when a 
public inquiry is cancelled, and therefore avoids the need to hold an inquiry 
solely to award abortive costs. 
 
The proposed solution is to legislate to allow the Secretary of State to award 
costs to successful objectors even if the Compulsory Purchase Order inquiry 
was cancelled or they did not appear.  This is similar to a provision in the 
Town and Country Planning Act 1990 (section 322A) which enables the 
Secretary of State to awards costs when a planning inquiry is cancelled. 
 
Problem under consideration  
 
Compulsory Purchase Orders allow authorities to compulsorily purchase land 
to carry out a function which Parliament has decided is in the public interest. 
Landholders can object to the Compulsory Purchase Order, in which case 
there is a public local inquiry. If a Compulsory Purchase Order is not 
confirmed, all objectors are successful. An objector can also be successful if 
their plot of land is removed from the Compulsory Purchase Order, either 
because the scheme can proceed without it, or an agreement can be reached 
with the acquiring authority that the land can be developed by the present 
owner in conjunction with the scheme. However, successful objectors at 
Compulsory Purchase Order inquiries can only be awarded their costs if they 
appear in person, or are represented, at the inquiry. 
 
This means that at present, if a Compulsory Purchase Order inquiry is 
cancelled because the acquiring authority decides not to proceed with the 
Order or the scheme, there is no provision to award objectors their abortive 
costs; that is, the costs incurred in preparing for the Compulsory Purchase 
Order inquiry. In short, this means that if the original inquiry is cancelled, and 
the acquiring authority is unwilling to pay, successful objectors cannot be 
awarded their abortive costs until another inquiry is set up for them to appear 
at. Also, where an inquiry is held, a successful objector (usually someone 
who has agreed with the acquiring authority that their land will be excluded 
from the order) must appear at the inquiry to be awarded their costs, even if 
they have nothing to say. 
 
Rationale for intervention  
 
The intended effect of the intervention is to expand the provision to award 
objectors their abortive costs when a public inquiry is cancelled, thereby 
avoiding the need to hold an inquiry solely to award abortive costs. 
 
The intervention would mean that costs would also be awarded to successful 
objectors who did not need to appear at an inquiry that did take place; e.g. 
because they had reached a late agreement with the acquiring authority that 
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their land was not needed for the scheme. As it stands, successful objectors 
who fail to appear at an inquiry cannot be awarded abortive costs. 
This will save the Secretary of State the time and expense of arranging a 
specific costs inquiry and save affected objectors uncertainty and delay 
before receiving their costs.  Successful objectors who have made 
arrangements prior to the inquiry to have their land excluded will be spared 
time and expense of making an appearance for no purpose. 
 
Impact of intervention 
 
This will have a beneficial ongoing impact on landowners who are successful 
objectors at Compulsory Purchase Order inquiries: 
  
Any type of landowner could be affected, but those capable of undertaking 
development themselves are more likely to be able to make an arrangement 
with the acquiring authority to do so, thus enabling the land to be removed 
from the Compulsory Purchase Order. 
 
Summary of benefits and costs  
 
• There are no costs to businesses/landowners. This policy will ensure that 

all objectors entitled to an award of costs will receive them and not miss 
out on a technicality. 

• The benefit to a landowner in any particular case could amount to tens of 
thousands of pounds, depending on the complexity of the case and the 
amount of professional advice required to prepare the case for the inquiry. 

• This will not change any of the reasons for which costs will be awarded, it 
simply allows an unnecessary process to be avoided. As such there will 
be no costs to business, but there will be benefit in avoiding the loss of 
costs, and the time lost in appearing at an extra inquiry. 

 
 
 



 36

Clause 4: Permitted development 
rights for change of use: prior 
approvals 
 
 
This expands the provision in section 60 of the Town and Country Planning 
Act 1990 to give the Secretary of State the power to provide in a development 
order, which is for a change of use, that the local planning authority or the 
Secretary of State may approve certain matters relating to the new use of the 
land.  
 
Problem under consideration 
 
Currently section 60(1) of the Town and Country Planning Act 1990 provides 
that planning permission granted by a development order may be granted 
either unconditionally or subject to such conditions or limitations as may be 
specified in the order.  Without prejudice to the generality of subsection 60(1), 
subsection 60(2) provides that where planning permission is granted by a 
development order for physical development the order may require the 
approval of the local planning authority on matters in respect of design and 
external appearance.  There is no similar provision providing for approval by 
the local planning authority where the planning permission granted by a 
development order is for change of use.  
 
Rationale for intervention  
 
Change of use of buildings is a routine occurrence and helps ensure that best 
use is made of existing buildings and brownfield land. In many cases the 
change will have no material impact on the local area. However the planning 
regime recognises that there will be circumstances where the change will 
have a land use impact and as such a planning application would be required.  
An objective of government is to ensure that the threshold of where planning 
permission is required is set at the right level to minimise administrative 
burdens, and that where permission is required, it can be obtained, where 
appropriate, in the easiest way possible.  
 
Being able to make a change of use can be an important contributor to 
prosperity and can support strong and vibrant communities.  An effective 
approach to change of use can support business start-ups, the expansion and 
diversification of industries and institutions, job creation, efficient service 
delivery and the provision of homes.   
 
Change of use planning applications could also be a burden on business in 
terms of time and cost and be of little value if the change of use does not 
impact on the neighbourhood.  Therefore, as part of the drive to support 
development and reduce the burden of the planning regime, it is possible that 
development orders will be brought forward providing for planning permission 
for change of use. 
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However it is recognised that, on occasion, there are likely to be matters 
arising from the change of use where it is reasonable that a local planning 
authority or the Secretary of State may wish to ensure that they can manage 
the impacts sensitively. For example this could include ensuring adequate 
measures were in place to manage the impact of any additional traffic 
generation or noise created by change of use. It could also reflect the need to 
put in place protections such as where there are flood risks, where 
contamination remedial works have been undertaken or where the 
development is near a safety hazard zone.  
 
Therefore having the new provision will better allow permitted development 
rights for change of use to be brought forward as it will be possible to ensure 
impacts are mitigated where necessary.   
 
Impact of intervention 
 
The power will support easier change of use for the property owner while 
ensuring the public interest is protected in terms of mitigating any adverse 
impacts from the development and ensuring any environmental risks are also 
be properly managed.  
 
Being able to bring forward permitted development rights for change of use 
will remove the need to submit a full planning application. In some cases 
applicants will be required to seek prior approval in place of a full planning 
application.  
 
Summary of benefits and costs  
 
The cost of a planning application can vary for the applicant. The average 
cost of preparing and submitting a change of use planning application is 
around £1,245 and could vary between £290 and £3,370.38 These estimates 
include the preparation of the application and the cost of paying a planning 
fee to the local planning authority, where appropriate.  The fees component 
ranges from £0 at the lower end, £335 in the central estimate, to £825 as an 
upper estimate. 
 
Where this power is taken, in many cases applicants will be able to enjoy 
permitted development rights. In these cases the costs above will be removed. 
This will be a cost saving for existing applicants. At the margin, applicants that 
were previously deterred by the application process may bring forward 
additional development. 
 
In a number of cases, applicants will be required to seek prior approval. The 
Department does not hold estimates of the cost of prior approval for change 
of use, however prior approval is usually less costly than a full application 
process.39 Further, it offers increased certainty – deemed consent applies 

 
38 Department for Communities and Local Government (July 2009), Benchmarking the costs to applicants of 
submitting a planning application 
39 Ibid 
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after a specified period of there has been no response from the planning 
authority. This time saving and certainty will be favourable to applicants. 
 
Any increase in activity as a result of new permitted development rights for 
change of use would support the policy objective to stimulate economic 
activity and to allow building and land to change to more productive uses. 
 
More generally, reducing the transaction costs of change of use will increase 
efficiency. Business owners will see increases in land values where empty 
properties are better able to return to productive use and contribute to the 
regeneration of commercial areas. 
 
Retaining the prior approval process ensures that alongside the efficiency 
gains the public interest will continue to be protected by allowing local 
planning authorities or the Secretary of State to assess matters where there 
could be adverse impacts. 
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Clause 5: Planning application 
information requirements (DCLG)  
 
Clause 5 of the Growth and Infrastructure Bill forms part of a package of 
measures being bought forward by the department to improve the validation 
stage of the planning application process. An amendment to primary 
legislation is being bought forward to address the very broad powers that 
currently exist in primary legislation which give local authorities the ability to 
request any information it considers necessary when considering a planning 
application.  
 
The current provisions on information requirements in primary legislation, as 
set out in Section 62 (3) of the Town and Country Planning Act, have formed 
the basis of successful legal challenges to the Secretary of State’s ability to 
consider planning appeals on the basis of non-determination where no 
validation has taken place. We are therefore taking action to amend the 
legislative framework to ensure the legislation on information requirements is 
consistent with the policy position in the NPPF, and to reinstate the ability of 
applicants to challenge local authority decisions not to validate planning 
applications through the planning appeals system.  
 
The analysis that follows deals with the impact of the Bill clause specifically, 
but this should be considered alongside the analysis the wider behaviour shift 
at validation stage that we envisage will take place as a consequence of the 
various measures. More detail, and the timing of the complimetary changes, 
has been set out in detail below.  
 
Problem under consideration 
  
There is an ongoing concern on the part of many applicants about 
disproportionate requests made by some local planning authorities for 
information in support of planning applications. The National Planning Policy 
Framework sets out a clear policy framework for local planning authorities to 
ensure that they only request supporting information that is relevant, 
necessary and material to the application in question. This approach however 
is currently not fully aligned with the primary legislative framework, which 
gives local authorities very broad powers to request information in support of 
planning applications. The broad nature of these powers have also been 
considered by the courts to restrict the Secretary of State’s ability to 
determine appeals where no formal validation has taken place. 
  
Our policy objective in making these changes therefore is to provide for a 
more proportionate approach to information requirements for applicants.  
 
The changes we propose can be summarised as:  
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Amending the primary legislative framework to ensure a more proportionate 
approach to information requests is instituted at local authority level, leading 
to behavioural changes by local authorities.  
Introducing a requirement that requests for information must be reasonable 
having regard to the nature and scale of the proposed development and that 
the subject-matter of the information is likely to be a material consideration in 
the determination of the application in question.  
 
Rationale for intervention  
 
A longstanding criticism of the planning system is that it imposes 
disproportionate and unrealistic expectations on applicants in terms of the 
amount of information they are required to submit in support of planning 
applications. The Killian Pretty Review (2008) identified a need for 
government to tackle the increasing complexity in information requirements, 
with case study research indicating a variation in the consistency and 
reasonableness on the part of local authorities in information requests40. Case 
study research carried out as part of the review found that almost half (48%) 
of the cases surveyed had problems with the registration procedure – with 
20% reporting substantial problems causing delay and exhibiting poor 
practice. 
  
Following on from the recommendations of the Killian Pretty Review, in 2009 
DCLG consulted on a number of changes to information requirements. These 
included updated policy and guidance, and reforms to Design and Access 
Statements. 
 
The 2009 changes did not, however, address the ongoing concerns with the 
primary legislation on information requirements, which later resulted in the 
2009 “Pootschi” court case (Newcastle upon Tyne vs Secretary of State), the 
implications of which were the broad powers set out in S62 (3) of the Town 
and Country Planning Act 1990 restricted the Planning Inspectorate’s ability 
to hear appeals on the grounds of non-determination where no validation had 
taken place.  The Growth and Infrastructure Bill provides an opportunity to 
address these concerns by clarifying what can reasonably be considered to 
be ‘necessary’. This change, together with complimentary changes to 
secondary legislation discussed below, will have the effect of reintroducing a 
right of appeal against non-determination where no validation has taken 
place.  
 
Relationship with other improvements to information requirements 
 
This change forms part of a package of measures on information 
requirements, bought forward to respond to ongoing concerns about this 
policy area, building on the concerns initially expressed in the Killian Pretty 
Review. In July 2012 the department consulted on a series of measures 
designed to streamline the planning application process. These included a 
change that requires local authorities to review local lists of validation 

 
40 Ove Arup and Partners Ltd and Addison & Associates (2008) Killian Pretty Review, review of case studies. 
http://www.planningportal.gov.uk/uploads/kpr/kpr_research-report-1.pdf   
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requirements every two years, and changes to outline planning applicatins. 
The department will shortly issue its formal response to this consultation and 
regulations will be laid early next year.  
 
As part of this consultation exercise, almost four in five respondents 
supported stronger scrutiny of the local lists of information requests prepared 
by councils, with many, including the National Farmers Union, the Home 
Builders Federation and the Royal Institute of British Architects arguing 
strongly that greater rights to challenge information requests are needed. The 
consultation responses also identified further scope to consider the role of 
design and access statements.  
 
In view of the consultation responses received, the Department will shortly 
consult on range of further changes to secondary legislation, involving a new 
role for design and access statements and the reintroduction of appeal rights 
where local authorities fail to validate planning applications. The latter will 
compliment the provisions in clause 5 of the Growth and Infrastructure Bill, 
and formally reintroduce appeal rights where there is a dispute over validity.  
 
Impact of intervention 
 
Implemented alongside the complimentary changes set out above, the key 
impact of the change is likely to be behavioural through addressing the 
current situation in which local planning authorities are the sole arbiters of 
what information is necessary in any given case. Information requests have to 
be justified by reference to the limits set out in primary legislation. This will 
ensure that information requests are focussed on matters likely to be of 
genuine relevance to the determination of the application in question, and 
reasonable having regard to the scale and nature of the proposed 
development. 
  
Summary of benefits and costs  
 
The change will provide for a more proportionate approach to be achieved 
towards information requirements imposed on applicants by local planning 
authorities. The proposed changes will ensure that information requests in 
support of planning applications are proportionate to the scale and type of 
development. This will reduce the number of requests for supporting 
information which is unnecessary but which applicants currently have to 
provide (and pay for) in order for their application to be validated. 
 
The overall benefit for business stems from a reduction in the level of 
(unnecessary) information requested at the pre-validation stage, as a 
consequence of this provision and the others described above. A secondary 
impact involves faster decisions as a consequence of fewer delays at the 
validation stage. Both changes will reduce costs for business.  
 
The average number of decisions made annually on householder 
applications, minor applications, and major applications between 2009 and 
2011 has been used to estimate the savings. Decisions on householder and 
minor development applications totalled approximately 334,000 applications 
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on average per year between 2009 and 2011 out of 449,000 applications in 
total or just over three quarters of all decisions. Major developments 
accounted for a further 13,700 decisions on average per annum.  
 
Table 8 derives estimates of the savings which might arise for applicants as a 
result of our proposals. This is done by combining the applications data set 
out above with estimates of approximate costs for preparing a planning 
application - these are summarised in Arup research for the department41. For 
illustrative purposes, the analysis here assumes that – as a consequence of 
the provisions in Clause 5 alone - a 10% saving will be felt in the overall cost 
of applying for planning permission, across 10% of the total number of 
applications progressed each year. This will be augmented by savings bought 
forward as a consequence of complimentary changes through secondary 
legislation, which will be considered in separate impact assessments. 
 
Table 8: Estimated savings for applicants under a central scenario 
assuming 10% reduction in costs42  
 

Type of 
application 

Average 
annual 

number of 
applications 
(2009-2011)

Number of 
applications 
benefiting 

p.a. 

Cost per 
application

Savings 
per 

application

Total 
annual 
savings 

Net 
Present 

Value (10 
years) 

Householder 
development 208,600 20,860 £687 £69 £1.4 m £11.9m 
Minor 
development 
– not 
dwellings 75,900 7,590 £1,085 £108 £0.8 m £6.8m 
Minor 
development 
– dwellings 49,600 4,960 £4,000 £400 £2 m £16.5 m 
Major 
development 
– dwellings 5,700 570 £24,873 £2,487 £1.4 m £11.8m 
Major 
development 
– not 
dwellings 8,000 800 £11,641 £1,164 £0.9m £7.8 m 
Total 347,800 34,780   £6.5 m £54.8m 

  
Of the total £6.5 million annual benefit, we estimate that around £4.1 million 
will accrue directly to businesses. This would encompass major development, 
minor development not involving dwellings and a proportion (50%) of minor 
development involving dwellings. The remaining £2.4 million would accrue to 
individual householders and other applicants categorised as non-business - 
for instance charities.  
 
Other impacts 
 
                                                 
41 Benchmarking the costs to applicants of submitting a planning application: 
http://webarchive.nationalarchives.gov.uk/20120919132719/http://www.communities.gov.uk/documents/planningand
building/pdf/benchmarkingcostsapplication.pdf  
42 Numbers may not sum correctly due to rounding.  

http://webarchive.nationalarchives.gov.uk/20120919132719/http://www.communities.gov.uk/documents/planningandbuilding/pdf/benchmarkingcostsapplication.pdf
http://webarchive.nationalarchives.gov.uk/20120919132719/http://www.communities.gov.uk/documents/planningandbuilding/pdf/benchmarkingcostsapplication.pdf
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Reduced information requirements will lead to lower costs for some 
applications by reducing the number of documents which applicants have to 
prepare.  Local planning authorities should also benefit, as there should then 
be less documentation to review for each application. Consequently, 
applications should take less time to process. 
 
We expect that the change will help local authorities streamline their 
validation procedures, leading to cost savings through the reduction of 
unnecessary information requests.  
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Clause 6: Modification or discharge 
of affordable housing requirements 
(DCLG) 
 
To encourage the development of sites that are currently stalled, this 
measure introduces the ability to reconsider the affordable housing element of 
section 106 agreements for sites on the grounds of economic viability. 
 
Problem under consideration 
 
The strategic problem to be addressed is low levels of housing delivery 
alongside high numbers of stalled housing sites with planning permission. 
The objective is to unlock stalled development by allowing and encouraging 
applicants to renegotiate the level of affordable housing agreed as a planning 
obligation where doing so may improve the viability of their sites and therefore 
allow currently stalled development to proceed. This will bring forward viable 
development, including affordable housing, and help to unlock local growth. It 
will deliver more homes than would otherwise have been built. 
 
Rationale for intervention 
 
The viability of sites is affected by a number of factors. Site viability is 
fundamentally about land values – whether there is enough value available 
(based on likely sales prices for the units) - to cover basic build costs, other 
costs, developer returns and financing costs. House prices are a strong 
determinant in land prices. All other factors being equal, development costs 
do not vary between areas. House prices – in effect the demand for housing – 
determine the residual land value. Planning obligations impose costs on 
developers and subsequently affect the viability of sites. Some of the most 
significant planning obligations can be the contributions for affordable housing. 
 
In March 2012, there were 1,400 housing schemes of over 10 units that were 
stalled (up to 75,000 units)43. 62% of stalled units predate April 201044, and 
many of these will have been agreed prior to the housing market downturn. 
Whilst there will be a number of factors why these sites are stalled, the value 
of section 106 agreements, agreed in more favourable market conditions, 
may now be affecting the viability of sites.  
 
Research from 2010 for the year 2007/08 (the peak of the last housing boom) 
found that where direct-payment affordable housing section 106 agreements 
were present they averaged close to £600k per obligation.  And for in-kind 
payments they average around £850k per agreement45. Between 2003/04 
and 2007/08 the estimated value of affordable housing obligations agreed

 
43 The source of the data is Glenigan (https://www.glenigan.com/), a private firm that supplies HCA with information 
on the status of planning applications for internal use. Information from Glenigan is commercially available for a fee.  
44 Glenigan data as at March 2012.   
45 DCLG (2010), The Incidence, Value and Delivery of Planning Obligations in England in 2007-08, 
http://www.communities.gov.uk/documents/planningandbuilding/pdf/1517816.pdf  

https://www.glenigan.com/
http://www.communities.gov.uk/documents/planningandbuilding/pdf/1517816.pdf
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England increased from £1.2bn (03/04) to £2.6bn (07/08), an increase of 
117%: over the same period house prices increased by only 39%46 (and land 
values by around 50%).47 This means that, for many sites, it simply may not 
be viable to accept these kinds of figures. 
 
Some local authorities have undertaken voluntary renegotiation of section 106 
agreements to aid development but a 2012 Local Government Association 
survey48 found that nearly two-thirds of responding local authorities had not 
renegotiated section 106 agreements over the last two years. Case studies 
demonstrate how a positive approach can unlock sites and bring forward 
development.  While existing legislation allows for voluntary renegotiation of 
section 106 agreements at any time, it prevents formal review and appeal 
until five years have elapsed since the agreement was made.     
 
In order to unlock sites and bring forward housing delivery the Growth and 
Infrastructure Bill will allow developers to appeal the affordable housing 
element of their section 106 planning obligations, if they consider they have 
evidence to show that the affordable housing requirement is making the 
scheme unviable. Local authorities may decide that the affordable housing 
requirement should be reduced to make a site viable. If the local authority and 
developer do not agree, or if the local authority chooses not to determine the 
application, the developer will have the right to appeal to the Planning 
Inspectorate.   
 
A separate proposal, to allow formal renegotiation of wider section 106 
planning obligations agreed prior to April 2010, has already been consulted 
on. The intended effect of the two approaches is to unlock a proportion of the 
1,400 schemes that are currently stalled. 
 
Case studies 
 
The following case studies provide examples where the level of affordable 
housing required for a development has been successfully renegotiated and 
these sites have progressed or completed: 
 
Skegness, Lincolnshire: A site with 461 dwellings was granted planning 
consent with 23% affordable housing in 2007.  Development had started but 
the developer argued the scheme was no longer able to support 23% 
affordable housing. Viability appraisal showed that 10% affordable housing, 
as suggested by the developers, was a more viable option and a revised 
planning consent was given on this basis.   
  
Newquay, Cornwall: An application was approved in 2008 for outline 
permission for up to 200 units, with 35% affordable housing. In July 2010 the 
applicant applied to reduce the affordable housing units on viability grounds.  

 
46 Land Registry data available from; http://www.landregistry.gov.uk/public/house-prices-and-sales/search-the-index  
47 Valuation Office Agency (2011): http://www.voa.gov.uk/dvs/_downloads/pmr_2011.pdf 
48 LGA survey of 576 local councillors: http://www.local.gov.uk/c/document_library/get_file?uuid=11cf5bc8-88ed-
46a5-82e0-7b6fb3f4ed02&groupId=10171 

http://www.landregistry.gov.uk/public/house-prices-and-sales/search-the-index
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This was reduced to 27.6% along with a small reduction in the off-site 
financial contribution.   
 
Changes within local markets 
 
Land Registry data49 shows that house prices across England and Wales are, 
on average, 11% lower than peak levels recorded in 2007. This figure 
however paints an incomplete picture of what has happened at the local level. 
As an example, between 2007 and 2009, the price of a new build property in 
Ribble Valley fell by 60%. By contrast the price of new housing in Mole Valley 
increased by 24% over the same period. 
 
Affordable housing requirements are set at a local level to reflect the needs of 
the local community on the basis of local housing market conditions. If 
planning obligations for a given scheme are fixed - in this case the 
requirements set out for affordable housing contributions - but housing prices 
are dynamic, then the viability of that development will change as house 
prices adjust. In the context of the price figures outlined above, it is highly 
likely that there are a number of schemes located in areas where price falls 
were sufficient – given affordable housing requirements set at the height of 
the market – to have made them unviable, but which could potentially become 
viable following a renegotiation of these requirements. 
 
Table 9 uses house price data50 for 2007 and 2009 to demonstrate the 
variation in local housing market conditions – the change in house prices is 
used to group local authority’s markets for new build property. 
 
Table 9: Number of planning authorities in different performance 
categories for new build markets 
 
Strong Resilient Weak Very weak 
> 0% > -10% < 0% > -20% < -10% > -20% 
59 100 96 60 

 
Half of the authorities for which data are available performed either ‘weakly’ or 
‘very weakly’ between 2007 and 2009. 
  
There are 520 stalled schemes (28,000 units) in areas which performed 
‘weakly’ in the new build market between 2007 and 200951. A further 221 sites 
(11,000 units) are classed as ‘stalled’ in areas which, using our criteria, 
performed ‘very weakly’ in the new build market between 2007 and 2009. 
This means that around half of stalled schemes are in ‘weak’ or ‘very 
weak’ markets and may therefore benefit from the proposed changes. 
 

                                                 
49 Land Registry data available from; http://www.landregistry.gov.uk/public/house-prices-and-sales/search-the-index 
50 Calculations for local authority areas based on Land Registry data, available at; 
http://www.landregistry.gov.uk/home (as at March 2012). 
51 Glenigan data as at March 2012.   

http://www.landregistry.gov.uk/public/house-prices-and-sales/search-the-index
http://www.landregistry.gov.uk/home
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Impact of intervention 
 
The proposal will deliver more homes than would otherwise have been 
delivered. The ability to appeal specifically the affordable housing element of 
a planning obligation will ensure that sites are unlocked where there is clear 
evidence that affordable housing is a viability constraint.  It will allow 
developers to reduce their financial burdens through section 106 obligations 
and enable development to proceed. Decisions will be evidence-based and 
applicants will provide evidence for local authorities on the impact of 
affordable housing contributions for the viability of sites. Housing 
development will bring local economic benefit and will provide much needed 
new homes. 
 
It is difficult to estimate exactly how many units could be affected since 
individual section 106 agreements, including affordable homes requirements, 
are locally negotiated and will have varying impacts on viability. 
 
The proposals will also ensure that local authorities are able to deliver the 
maximum number of market and affordable housing given local market 
conditions.   
 
Government continues to support the delivery of affordable housing.  In 
addition to the £19.5 billion public and private investment in the affordable 
homes programme, the Government announced on 6 September that an 
additional £300 million is being made available for the provision of 15,000 
additional affordable homes and to bring 5,000 additional homes back into 
use.  The Government will issue debt guarantees worth up to £10 billion to 
support delivery of both new market rented housing and affordable housing.   
 
Summary of benefits and costs  
 
There will be a cost to applicants through the renegotiation and specific 
appeal procedure, but applicants will judge this cost against the overall 
benefits in securing revised section 106 terms.  The benefits to business far 
outweigh any potential costs. 
 
The comparison of data on stalled sites and of house price changes above 
indicates that half of stalled sites are in weak local markets. As outlined above, 
and using Land Registry data to segment local housing markets, around 740 
of the 1,400 sites identified as ‘on hold’ are in ‘weak’ or ‘very weak’ local 
markets. 
 
Not all sites have section 106 agreements attached. This is supported by 
evidence from Crook et al (2010), who show that around 90% of the schemes 
(of a size applicable to Glenigan stalled site data)52, have planning 
agreements in place. Given that 740 stalled sites are in ‘weak’ or ‘very weak 
markets, this would imply that up to 666 sites may potentially consider an 
appeal.  

 
52 Crook et al (2010), The incidence, value and delivery of planning obligations in England in 2007/08: 
http://www.communities.gov.uk/publications/planningandbuilding/planningobligationsreport 

http://www.communities.gov.uk/publications/planningandbuilding/planningobligationsreport
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It is important to consider the extent to which a renegotiation of affordable 
housing can unlock currently unviable sites. As the 740 sites (in weak and 
very weak markets) with a section 106 agreement is based on the 2007/08 
position, and not all planning obligations contain affordable housing, it’s 
possible that the impact may be lower than 666 appeals. Additionally, if an 
applicant does not expect to succeed at appeal, or feels that a renegotiation 
of affordable housing agreements will be insufficient to unlock the site, then 
the number of appeals from currently stalled sites may be lower still.  As an 
example, if 50% of schemes suffer from viability problems and have an 
existing affordable housing commitment, then the potential impact might be 
between 333 and 666 sites. As noted, this is an illustrative example and it 
should be treated as such. 
 
The estimates above deal with the stock of currently stalled sites. Agreements 
that are made in future as part of new permissions will reflect the changes in 
market conditions we have seen in recent years. However, if these 
permissions are not built out immediately (as is likely given the nature of large 
scale house building), it is possible that there may be future changes to local 
market conditions which mean that once appropriate affordable housing 
agreements subsequently impact negatively on viability and stall sites.  This 
would increase the potential impact set out above.   
 
Planning Inspectorate decisions on the affordable housing requirement will be 
valid for three years. Development which proceeds beyond three years will 
need to reconsider affordable housing requirement in view of prevailing 
market conditions. This should provide an incentive to build out in the first 
three year period. 
 
It is expected that there will be zero net costs to business, since it can 
reasonably be assumed that firms will only enter into an appeal where the 
expected benefits of doing so exceed the expected costs of lodging an appeal. 
 
Other impacts 
 
The proposal will have impact on local government where there are 
applications for renegotiation and on the Planning Inspectorate where we 
estimate there could be in excess of 333 appeals resulting from this 
proposition. It is the intention to resource the Planning Inspectorate 
adequately to deal with the additional work and this will include specialist 
viability advice where it is required. The impact on local government will vary, 
depending on demand for renegotiation. Where councils have been 
voluntarily renegotiating obligations, the impact is likely to be reduced.   
 
Risk 
 
There is the risk that an applicant is successful in revising downwards their 
affordable homes obligation, where the initial requirement set by the local 
authority did not make the site unviable. To mitigate this risk, guidance will 
encourage open book assessments. A focus on evidence will be required, 
particularly on changes in assumptions used in existing viability assessments. 
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Failing to allow renegotiation carries the risk that while there may be more 
planned affordable housing, in practice none is delivered. Although 
renegotiation may reduce total planned numbers in certain local markets, it 
should secure higher levels of actual delivery.   
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Clause 7: Enabling a general 
disposal consent for land held for 
planning purposes (DCLG) 
 
Local authorities have wide powers to acquire, appropriate and dispose of 
land. The main constraint on disposal of land is that if the authority wishes to 
dispose of land at less than the best consideration reasonably obtainable, 
they must obtain the consent of the Secretary of State. In order to avoid the 
Secretary of State having to give decisions on minor disposals, the Secretary 
of State has the power to give general consents for specified classes of 
disposal for housing land and other land not held for planning purposes53. 
 
Problem under consideration 
 
The general consent for the disposal of ‘other’ land by local authorities at less 
than best consideration has been made under the Local Government Act 
1972.  There is, however, no provision to give a general disposal consent for 
land held for planning purposes in the Town and Country Planning Act 1990.  
This means that all disposals at less than best consideration for planning land 
must be subject to a specific consent by the Secretary of State, however 
small the undervalue. 
 
Rationale for intervention 
 
The current system encourages local authorities to appropriate land held for 
planning purposes for some other purpose to take advantage of the general 
disposal consent under the Local Government Act 1972, which may be risky if 
easements or covenants that were not known about subsequently come to 
light.  This measure will therefore make it easier for local authorities to 
choose, if they wish, to dispose of surplus land held for planning purposes, 
helping get more brownfield land back in to productive use. 
 
The impact of intervention 
 
The effect of this proposal will be to enable the Secretary of State to give 
general consents for the disposal of land held for planning purposes at less 
than the best consideration reasonably obtainable. Correcting this legislative 
anomaly will  avoid local authorities having to artificially appropriate land from 
planning to another purpose to take advantage of the Local Government Act 
1972 consents and will remove unnecessary burdens and delays.   
 
Overall impact is expected to be small as there are very few applications for 
specific consent for disposals of land held for planning purposes.  Since April 
2011, there have been four cases under section 233 of the Town and Country 
Planning Act 1990, but only one of those would have benefited from a general 

 
53There are three types of land – that held for housing purposes, that held for planning purposes, and land held for 
all other purposes (e.g. education, highways etc.) 
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consent set at the same level as for disposals under the Local Government 
Act 1972. 
 
During this period there were a further 12 applications for specific consent 
that were outside the scope of the Local Government Act 1972 general 
consent. 
 
Summary of benefits and costs  
 
There are no costs to local authorities or to those purchasing from them. The 
position of people who own private rights of way or take the benefit of 
restrictive covenants would be unchanged, as if a specific consent is given 
under section 233 Local Government Act 1972, the other provisions of that 
Act would still apply. The impacts will be ongoing. Businesses/purchasers will 
benefit as the timing of the transaction will be within the local authority’s 
control, which means that funding deadlines can be met with more certainty.  
Once land that has been acquired or appropriated for planning purposes is 
disposed of, any subsequent development with planning permission will take 
the benefit of other sections in the Town and Country Planning Act 1990, 
which allows private rights of way, easements and restrictive covenants to be 
extinguished or overridden (on the payment of compensation).  This allows 
regeneration schemes, for example, to be designed in the best way possible. 
 
Other impacts  
 
Although local authorities should prepare their case for disposal to a similar 
standard to that required by the Secretary of State (for audit purposes), they 
will no longer have to submit cases covered by a general consent to the 
Secretary of State. There will also be benefits for other organisations that may 
benefit from purchasing land at less than best consideration, such as 
educational organisations and arts charities. 



Clause 8:  Electronics 
Communications code:  the need to 
promote growth (DCMS) 
 
This adds the need to promote growth to the list of considerations to be taken 
into account when making regulations under section 109 of the 
Communications Act 2003.  It will allow secondary legislation to be amended 
to relax planning controls to speed up the deployment of fixed broadband 
infrastructure to support growth. 
 
Problem under consideration  
 
Effective, reliable and fast communications are a vital prerequisite for the 
economic prosperity and social sustainability of England – and should be 
available to everyone, wherever they live and work.  To support growth in all 
areas of the country, broadband connectivity needs to be available as quickly 
and as widely as possible and be deployed as cost effectively as possible, 
with a degree of certainty for communications providers in order to facilitate 
investment decisions.  
 
Research from Defra in 201054 showed that average broadband speeds were 
slower in rural areas than in urban areas and a higher proportion of rural 
households have slow or no broadband. 
 
Figure 1:  Households with No or Slow Broadband 
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http://www.defra.gov.uk/statistics/files/broadband.pdf


 
Figure 2:  Broadband Speed 

 
 
Ofcom’s Infrastructure Report, published in November 2012, showed that at 
present, rural areas are disadvantaged with the roll-out of superfast 
broadband.  This reflects that rural areas are more commercially challenging 
when operators look to deploy new networks. 
 
Figure 3: Superfast broadband coverage in the UK by degree of 
settlement 
 

 
 
Rationale for intervention  
 
It is important for growth and international competitiveness that we deliver on 
our ambition for the UK to have the best superfast broadband network in 
Europe by 2015.  The current planning prior approval requirements for the 
installation of fixed communications apparatus in protected areas are not 
conducive to achieving that aim as they can cause uncertainty and delay 
which can impact adversely on investment decisions and costs.   
 53
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We have received reports where multiple sites have had to be surveyed and 
prior approval applications submitted, only for agreement still not to be 
reached, and delays in some cases of up to two years.  Examples have been 
provided by BT based on their experience of rolling out broadband over the 
last two years with delays ranging from 12 – 27 months. 
 
Reducing the cost of deployment and creating certainty for the market is 
therefore essential to enable commercial deployment to go as far as it can 
and ensure public funds are invested efficiently to capitalise on these 
benefits. 
 
The intention is for Clause 8 to be used to enable the introduction of a 
temporary 5-year relaxation of planning requirements for cabinets and new 
poles everywhere except in Sites of Special Scientific Interest. Government 
will be consulting on the proposals to remove the prior approval 
requirement for broadband cabinets in protected areas, except for in Sites of 
Special Scientific Interest and on the proposal to remove the current 
restriction on the deployment of new overhead lines in all areas.  
 
Impact of intervention 
 
By introducing this measure the Government is proposing to make it easier 
for firms to invest in broadband infrastructure.  The effect of the proposed 
interventions, which will be the subject of consultation, will reduce the burden 
of the planning system on business by removing uncertainty and delay, will 
help reduce the costs of deployment, and allow broadband to be rolled out 
more quickly.  They will help ensure that communications providers will 
deploy to as many homes and businesses as possible, and that as many 
people as possible can benefit from superfast broadband.   
 
It is estimated that approximately 4,375,000 additional people will receive 
superfast broadband as a result of this intervention, mostly in rural areas, 
which may otherwise have been left unserved without additional subsidy or 
intervention.  There may be some small-scale adverse impact on visual 
amenity, as well as some increased operating cost to providers should they 
decide to deploy new overhead lines as a result of this.  Government does not 
expect to see a proliferation of new poles as operators may be able to use 
existing telegraph poles, ducting and other infrastructure.  We will ask 
operators to give us more detail on their plans in the forthcoming 
consultation.  The consultation will inform the subsequent secondary 
legislation and a full Impact Assessment will accompany the consultation.   
 
Costs and benefits  
 
As Clause 8 is an enabling measure, the costs it will incur and the benefits it 
will attract depend on the extent to which communications providers take 
advantage of the opportunities it presents.   In calculating likely costs and 
benefits we have made a number of assumptions about the likely use of the 
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planning relaxations and our modelling has not been informed by the 
business plans of broadband operators.  
 
Benefits 
 
Clause 8 will reduce costs for providers, in terms of planning, administration 
and installation costs.  The impact of this is improved access to superfast 
broadband for up to 4,375,000 people, most of which will be in more 
suburban and rural areas where the commercial case for deployment is more 
challenging under existing rules.  Greater access in these communities will 
help diversify the local economy and enable greater growth than without this 
improved infrastructure. 

Improved access to broadband - The reduction in installation costs that the 
use of overhead lines implies will mean that more communities will potentially 
be connected to fixed-line broadband than if underground installation had still 
been mandatory. This will mean that more communities will have access to 
broadband than if the measure had not been introduced. 

The extent of this effect is difficult to estimate. This is because the 
advantages of faster broadband over other types of internet connection in the 
UK have not been estimated. However, US research suggests that 
consumers are prepared to pay more for faster broadband speeds although 
the relationship is far from linear. We assume that customers will be willing to 
pay an extra £5 per month for a doubling of broadband speed.  

In addition, we assume that it will possible for commercial broadband 
suppliers to profitably extend their services to all areas of the UK with a 
population density of 150 per square kilometre. Given that 78% of the UK 
population can currently access broadband this means that roughly 4.375 
million more people will be able to access super-fast broadband than at 
present. If we assume take-up among those is 20% then the measure will 
generate net direct consumer benefits of at least £17.22 million p.a.  

Reduced planning costs - The new procedures will remove costs to local 
authorities which are incurred under the permitted development regulations 
and which are passed on as planning costs to Communications Providers. 
The extent of these costs depends on the use that is made of the measure. 
We assume that 25 poles per km and 20% of the estimated total of 100,000 
cabinets would have required prior approval over 5 years. 

Reduced administration costs - For each cabinet and kilometre of overhead 
line Communications Providers must incur administration costs associated 
with obtaining planning permissions. These are internal to the companies and 
are in addition to the associated planning payments to local authorities. We 
assume that each prior approval application involves £1,000 of internal 
administration for firms involved. 

Reduced Infrastructure Costs - The removal of the absolute restriction on 
overhead lines will significantly reduce the cost of installation compared with 
installing underground. The difference in installation costs is given in the table 
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below and amounts to £6,900 per km. Hence, it is expected that for the five 
years over which the measure will be in place savings of £9.67 million p.a. will 
be made. This is likely to extend the margin beyond which it is not profitable 
to install super-fast broadband. However, this financial advantage is partly 
reduced by the extra risk of service failure that will be incurred by overhead 
installation.  

It is not expected that the costs of installing cabinets will be materially 
affected by the measure. 

Reduced operating costs - The siting of poles and cabinets will be determined 
by the Communications Providers subject only to consideration of any 
objection by local authorities. It is likely that communications providers will 
seek to optimise their installations of equipment to ensure they are operated 
at minimum cost.  The extent of this effect is difficult to estimate because it is 
likely to emerge over time and initially, at least, is unlikely to be large. For this 
reason, we have not attempted to monetise it.  However, we have estimated 
the change in wayleaves and maintenance that will result from the increased 
deployment of overhead lines.    

The monetised cost assumptions are summarised in the table below.  A 
significant but un-monetised benefit to highlight is that increased certainty 
resulting from the shorter consultation period with planning authorities will 
allow civil engineering resources to be managed more effectively.   

Costs 

There may be some impact on costs as a result of Clause 8, but these are 
expected to be restricted to visual amenity and increased operating costs for 
operators (particularly for new overhead deployment), who will need to weigh 
up the costs and benefits.  As a result of this, providers may target specific 
areas rather than widespread deployment. 

Visual amenity - Code operators will remain under statutory obligation to 
minimise any impact on the visual amenity, but some impact is possible 
particularly in relation to new overhead line deployment.  The extent of this 
effect will depend upon the extent of the extra use that is made of the 
proposed deregulation. The likely use in the case of overhead lines will vary 
between communications provider. For the purposes of this Impact 
Assessment we assume that over 5 years there will be a 10% increase in 
overhead lines; an increase of 325 kilometre per annum . 

Environmental Costs - All Sites of Special Scientific Interest are exempt from 
the de-regulation. The extent of any environmental costs will depend on the 
use that is made of this enabling clause.  It has not been possible to obtain 
reliable estimates of this.   

Increased Operating Costs - Overhead lines are subject to significant wind 
loadings and greater variations in temperature than underground installations. 
As a consequence, they are assumed to require more maintenance than 
underground lines. Thus, instead of annual maintenance at 10% of capital 
cost, as in the case of underground lines, overhead lines are assumed to 



 57

require maintenance of 15% of capital cost. An additional risk factor of 10% is 
applied to the initial capital cost to cover the vulnerability to high winds and 
other natural events.  

Table 10:  summary of Clause 8 costs and benefits (£ MILLION, NPV 2012-2023, 
IN 2012 PRICES) 

COSTS: £m 
Loss of visual amenity(1)(2)(3) 0.16 
Extra business risk(4) 30.33 
TOTAL COSTS 30.49 
  
BENEFITS:  
Customer benefits(5)(6) 17.38 
Reduced infrastructure costs(7) 9.67 
Reduced operating costs(8) 2.36 
Reduced planning costs(9) 13.16 
Reduced administration costs(10) 5.23 
Reduced costs of delay(11) 3.62 
TOTAL BENEFITS 51.43 
  
NET BENEFITS 20.94 
To customers 17.22 
To business 3.72 

Notes: 

1. 325 km p.a. of underground installation is replaced by overhead lines. This is 
approximately a 10% increase in the total length of overhead lines over 5 years. 

2. Households affected are assumed to be willing to pay an extra £0.5 per km per 
annum to underground overhead lines. 

3. 125 households are affected per km of overhead line installed. 
4. Risk factor for overhead installation assumed to be 10% of installation cost per 

annum. 
5. Overhead installation extends coverage to an extra 1,822 households per annum. 
6. 20% of households are assumed to take up super-fast broadband and are willing to 

pay an extra £5 per month to do so. 
7. Reduced costs of installing overhead compared to underground lines. 
8. Reduced payments on maintenance and wayleaves in connection with overhead 

lines compared to underground installation. 
9. Payments to local authorities for prior approval for poles and cabinet installations that 

will not be paid because of the measure. Assumes 25 poles per km and 20% of the 
estimated total 100,000 cabinets would have required prior approval over 5 years. 

10. Assumes that each prior approval application involves £1,000 of internal 
administration for firms involved. 

11. Assumes 20% of cabinets that currently require prior approval would have been 
delayed for 6 months by being rejected. Assumed cost per cabinet is £30,000 and 
cost of capital (price of time) is 7% per annum. 
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Clause 9:  Periodic review of 
mineral planning permissions 
(DCLG) 
 
This changes the current regime of fixed reviews of minerals permissions 
every 15 years to give mineral planning authorities discretion over when 
reviews are required thus removing the need for unnecessary reviews 
 
Problem under consideration/rationale for intervention  
 
Minerals are essential to support sustainable economic growth and our quality 
of life. Government’s objective is that planning should help deliver their 
prudent and efficient use to secure their long-term conservation and that they 
are extracted in a way which does not lead to unacceptable impacts or 
pollution. 
 
Minerals extraction is a temporary use of land, although the length of period 
for extraction varies and depends on factors such as volume of resource and 
annual rate of extraction. Many sites have an extraction period of no more 
than five to ten years, but this can be substantially longer for some sites. 
These include large scale aggregate (principally crushed rock) sites, silica 
sand, ball clay and small-scale building stone quarries. Since minerals 
extraction can have an adverse effect on the environment, and that impact 
will change over the lifetime of extraction and restoration, it is important to 
ensure that the operational and aftercare conditions are of a consistently high 
standard. 
 
Existing legislation requires that, for sites granted permission prior to 1982, 
there is an initial review of planning conditions to bring them up to modern 
standards. Thereafter these sites, and all sites granted permission after 1982, 
are subject to a periodic review of mineral planning permissions at fixed 
intervals of 15 years.  
 
The operation of periodic review of minerals planning permission has raised 
two issues:  
 
• Modern conditions imposed on planning permissions – as part of an 

initial grant or permission, or as a result of a review – are now deemed 
sufficiently robust and fit for purpose. Consequently, there is a general 
consensus that many permissions no longer require a rigorous review 
every fifteen years; and 

 
• Legislation requires that a mineral planning authority serves at least 12 

months notice to the mineral operator that it wants to carry out a review. 
Although infrequent, there have been instances when mineral planning 
authorities have not provided sufficient notice about the review. In such 
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circumstances, there is some uncertainty/confusion as to how mineral 
operators and mineral planning authorities should deal with this situation.  

 
To deal with these two issues, the Bill amends Schedule 14 of the 
Environment Act 1995 which provides a more discretionary power and will 
allow mineral planning authorities to extend the time between reviews, or not 
to have one at all. Should a review be carried out, then the period before the 
first review and between the first and any subsequent reviews, must be no 
less than 15 years.  
 
Impact of intervention 
 
Mineral planning authorities will have greater discretion as to when to carry 
out a periodic review, so enabling them to consider each case on its merits, 
and not feel pressured to start the review process by an arbitrary date.  
 
The minerals industry will benefit from reduced costs in carrying out a review, 
especially in those cases where a detailed environmental impact assessment 
is required, and firms may generate additional revenue through prolonged use 
of the site.  
 
Local communities will not be disadvantaged because of: the nature of 
existing planning permissions; existing powers for mineral planning authorities 
to inspect sites; for recent permissions (set out both in previous minerals 
planning guidance and, more recently, in the National Planning Policy 
Framework), the strong policy expectation that any development does not 
have an unacceptable adverse impact on human health or the natural or local 
environment.  
 
Summary of benefits and costs  
 
The minerals industry anticipates that, under the current system, over 250 
sites will be subject to periodic review between 2012 and 2027.  Reducing the 
number or delaying the timing of reviews will save businesses the cost of 
preparing an environmental statement and negotiating with the mineral 
planning authority, statutory consultees and the local community. 
 
There are no exact estimates available for the cost of preparing an 
Environmental Statement for a periodic review, but costs will vary 
considerably on the location and size of the minerals site. Some parts of the 
minerals industry claim that the costs are usually between £250,000 and 
£300,00055 where an environmental statement is required, whilst other 
estimates quote an average of £59,000.56  
 

 
55Articles in Planning magazine dated August 2010 and April 2011 
56 Letter to DCLG dated 20 September 2012 
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Other impacts 
 
There may be a benefit and cost saving to mineral planning authorities (local 
government) should they provide a more flexible approach to review of 
conditions, and it will save them time and resources in handling applications 
for reviews of conditions.   
 
Risk  
 
The proposals outlined above ensure that reviews cannot happen more 
frequently than at present but do not inhibit mineral planning authorities from 
performing reviews less frequently if that is considered appropriate. Whilst it 
would seem reasonable that firms operating in the minerals industry would 
always prefer less frequent reviews, the same is not necessarily applicable to 
mineral planning authorities which evaluate minerals activity in relation to 
local and national objectives. If the planning authority believes that an activity 
is no longer meeting local and national needs, then (provided that fifteen 
years have elapsed since the permission was granted and the authority 
abides by period of notice requirements) it is still within its rights to perform a 
review.  
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Clause 10:  Stopping up and 
diversion of highways (in response 
to Penfold Review) (DfT) 
 
Background 
 
Stopping up orders are a form of non-planning consents which are made to 
close a road for redevelopment purposes, providing certain planning 
permissions have been granted. Once a stopping up order is made, the 
carriageway and/or footway concerned ceases to be a public highway and 
may be built upon. Together with land-use planning they play a vital role in 
enabling investment and therefore growth in local communities.  
 
Typically, planning permission determines whether a development should be 
permitted while stopping up or diversion orders provide permission to move or 
block a public way in order to carry out the development.  Without a stopping 
up order, the developer is constrained in the extent to which he can develop 
his site since the grant of planning permission does not automatically grant 
permission to obstruct a public highway. 
 
Legislation covering stopping up/extinguishment orders where planning 
permission is in place is set out in section 247 - 248 of the Town and Country 
Planning Act 1990.  Stopping up orders authorise the extinguishment 
(stopping up) or diversion of any highway where it is no longer needed or 
permits development to proceed. The provisions apply to all highways and 
authorise their stopping up or diversion where the decision maker is “satisfied 
that it is necessary to do so in order to enable development to be carried out” 
(where planning permission has been granted).   
 
Summary of measure 
 
The proposal on stopping up is to enable applications for a highways 
stopping-up order to be processed in parallel with the application for planning 
permission (whereas under the existing legislation the process of considering 
an application for a stopping-up order can, in most cases, only start after the 
relevant planning permission has been granted). 
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Rationale for intervention 
 
Section 247 - 248 of the Town and Country Planning Act gives powers to the 
Secretary of State to stop up or divert any highway where it is no longer 
needed or permits development to proceed. The statutory protection of 
highways is required because of the right of the public to use them. As the 
powers lie with the Secretary of State, it is his/her authority to alter them that 
is required.  
 
Policy objectives 
 
These proposals would streamline the application process for highway and 
transport consents and contribute to the Coalition Government's growth 
agenda. 
 
The primary objectives for the proposed reform are: to improve the application 
process and introduce a streamlined service that encourages investment and 
provides early certainty on timing of applications. 
 
The clause is about enabling developers to make concurrent applications, 
although they do not have to take up the option. The same rights and 
processes would exist as at present. There is low risk that it would entail 
greater costs than benefits for developers. 
 
Summary costs and benefits  
 
Planning applications for development, and therefore for the associated 
stopping up orders may be sought by any size of business - but whatever the 
size the required procedures, costs and delays are the same.  
 
Each development is individual – with particular costs and financial risks. 
There is no central source of average cost to business of the delay in 
executing a granted planning permission, nor of the work in making an 
application for a stopping up order.  
 
The benefits to developers are difficult to quantify - depending on the time 
gain from concurrent procedures, and the funding of the development (price 
of money etc). An indication of the benefits can be seen in the table below 
which sets out the potential time taken under the new clause covering simple 
and large planning cases and stopping up orders without objections and with 
objections (and hence Public Inquiry). Local authorities have a target to deal 
with minor planning applications within 8 weeks and to deal with major ones 
within 13 weeks. The table shows that the new clause would deliver a time 
saving to business over the current process, whatever the size of the planning 
application.  
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Table 11:  Time taken to process applications for stopping up 
orders (weeks) 
 

 Current  
Process 
 

Under 
the new 
clause 
 
 

Explanation 

Simple 
planning, 
No 
objection 

16 - 21  
Min and 
Max 

8- 13  
Min and 
Max 

Both applications made at same time. 
Objection periods run concurrently. Min 
time allows 8 weeks for planning plus 
currently achieved 8 weeks for processing 
stopping up order. Max  figure allows for 
the 13 week target for processing 
stopping up orders 

Simple 
planning 
Objections 

16+ 10+ The public inquiry needed for objections 
into stopping up objections extends the 
time. The two weeks above the minimum 
time is to cater for consideration of 
objections before deciding on the need for 
a public inquiry  

Large 
planning 
No 
objection 

21- 26 
Min and 
Max 

13   
 

The stopping up order takes less time to 
process, if there are no Objections, than 
large planning applications. 
 

Large 
planning 
Objections 

21+ 15+ The arrangement of a public inquiry adds 
to the maximum  
time for deciding a large planning 
application.  

 
Monetised and non-monetised costs and benefits of the clause 
(including additional administrative burden) 
 
a) Developers 
As with the current system there would be no costs to the developers of 
applying for a Stopping Up order. They would not have to pay for the stopping 
up application or any attendant public inquiries, nor for any advertising costs 
associated with notifying the public of the proposed stopping up order, in 
contrast to the way in which they have to pay for planning applications.  
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Whilst the applicant would not incur any costs in applying for the stopping up 
order, the developer would have to bring forward preparation of the 
documentation and perhaps face revision work in the event of his planning 
application having to be altered in response to the planning authority's views. 
This clause provides the developer with the option of applying for a stopping 
up order at most 8 weeks earlier than at present  - being the time that is the 
target for local authorities taking the decision on small planning applications 
(for larger applications the target for decision is 13 weeks).  
 
There is the risk of abortive work if, due to lack of early discussion with 
planning authority, the stopping up order is erroneous or if the planning 
application has to be altered in such a way that changes to the stopping up 
proposal are required.  However, under this new provision, the concurrent 
submission of a Planning and Stopping Up order would not be mandated. 
Developers could choose to wait until Planning Approval is granted before 
making an application for the Stopping Up order (as now) if they judge the 
risks to be too great to outweigh the benefits of an early decision. 
 
The developer would gain a benefit in having the stopping up order quicker 
than at present – although the speed of decision would depend on objections 
received and any public inquiry necessary. Only 2-3% of stopping up 
applications are referred to a Public Inquiry.  
 
(b) Local Authorities 
There are no monetised costs associated with this provision. The only 
difference from the current process is the bringing forward of costs: the local 
highway authority would bring forward the cost of considering the highways 
proposal, namely when the planning and highways applications are submitted 
at the same time.  
 
The highway authority would become aware of planning applications that 
might affect highways earlier than at present. The early engagement with the 
planning authority could result in more accurate and acceptable applications 
for both planning and stopping up. The local authority gets the benefit of 
earlier delivery of development and consequent economic growth.  
 
(c) Department for Transport 
Central government costs in delivering the stopping up order process would 
remain the same. Government bears the costs of the administrative 
processes - including the costs of any public inquiry. A team of 6.8 FTEs is 
involved in delivery stopping up orders, at a cost of about £225,000 per year. 
The cost of placing advertisements to inform the public of proposed stopping 
up orders in the London Gazette and local newspapers, being about 
£475,000, will continue as a cost to Government.  
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(d) Planning Inspectorate 
There is unlikely to be much impact on the Planning Inspectorate. Only 2-3% 
of applications end up being taken to Public Inquiry.  
 
(e) Public 
There will be no impact on the public: they will still retain the opportunity to 
object to the proposals and to have their objections, if not withdrawn, heard at 
a Public Inquiry. 
 
Risks and assumptions 
 
Discussions with some developers belonging to the British Property 
Federation indicate that developers would be prepared to invest in stopping 
up preparation earlier than now to potentially get the gain of early approval.  
 
It is assumed that the shortening of the timescales from making a planning 
application to receipt of the stopping up order would allow developers to start 
work earlier than under the current system. This may not be the case if there 
are other factors which cause delays (e.g. access to finance, other statutory 
processes) that are not addressed by the Penfold Review or other 
interventions by the Government.   
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Clause 11:  Reforms to public rights 
of way in response to Penfold 
Review (Defra) 
 
This change removes the current constraint that a rights of way diversion or 
stopping up order may only be made after planning permission has been 
granted. 
 
Problem under consideration/Rationale for intervention 
 
The Penfold Review of non-planning consents found that non-planning 
consents have a serious impact on how efficiently and effectively the end-to-
end development process operates. Rights of way consents were seen as a 
significant source of risk and cost from delay because there is currently a 
statutory requirement that a rights of way order (required to implement a 
planning permission) can only be made after the planning permission has 
been granted and there is no timetable set for decision makers’ consideration 
of applications. 
 
Data compiled by the Ramblers suggests that over the 20-year period from 
1986 to 2005 the average number of orders applied for each year as a 
consequence of planning applications ranged from 413 to 489.57 However, 
this data does not distinguish between orders made under section 257 of the 
Town & Country Planning Act 1990, which will be the subject of this proposed 
clause and section 247, to which clause 9 applies to.  Around 40 such orders 
a year are referred to the Secretary of State for a decision. 
 
Impact of intervention 
 
The intervention will help planning permissions for development to be 
obtained more quickly by enabling the statutory processes for planning 
permission and rights of way orders to run concurrently rather than 
sequentially as at present. Government intervention is necessary to remove a 
constraint that is exists in current primary legislation. 
 

 
57 page 167 of ‘Rights of Way – A guide to law and practice 
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Summary of benefits and costs 
 
The proposed amendment to the existing primary legislation will simply 
remove the current constraint that provides that a rights of way order cannot 
be made until the planning permission that requires it is granted. The removal 
of this constraint does not require developers to initiate the rights of way 
order-making process earlier; it merely gives them the option of doing so. 
In most cases doing so will reduce the end-to-end time for obtaining the 
necessary consents, reducing delay uncertainty and cost. But there is a risk 
that, where a planning permission is refused, or is altered in some way during 
consideration of the planning application, an order making process started at 
the time the application for planning permission is made, could prove abortive 
or have to be re-started, causing developers to incur costs that would not 
have been incurred if they had waited until the planning application was 
determined.58 For this reason, it will remain open to developers to continue to 
use the current process if they prefer, enabling developers to make the 
judgment about when to initiate the rights of way order-making process. 

 
58 Local authorities can recover the cost from the developer, with the exception of costs that result directly to the 
submission of an opposed order to the Secretary of State 
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Clauses 12-15:  Town and Village 
Greens (Defra) 
 
What is the problem with the existing Town and Village Green 
registration system? 
 
The rising number of applications, which are free to applicants, is resulting in 
large costs to local authorities. Where applications affect development the 
Town and Village Green registration system can undermine the 
democratically accountable planning process. Many applications fail but 
nevertheless incur long delays, uncertainty and costs to local authorities and 
landowners.  Some are using the process to prevent or delay development 
that is needed and wanted by the wider community.  Communities can wait 
for years to discover the impact of applications on development proposals 
which causes unnecessary anxiety. 
 
The Penfold review into non-planning consents recommended reducing the 
impact of the Town and Village Green registration system on sites which have 
planning permission. A report for Defra in 2009 noted the problem of the 
planning and Town and Village Green registration systems working in parallel:  
‘the most significant finding from this research so far is the existence of two 
parallel systems between which there is minimal communication: the Town 
and Village Green registration process and planning system. In our view this 
seems to be problematic… the processes in each system rarely seem to take 
explicit account of issues / decisions in the parallel system, even though they 
can have significant importance for each other’.59 
 

What was the response to consultation proposals? 
  
There were 277 responses to the consultation from a wide variety of 
sources including developers, retail chains, councils, legal firms, third 
sector organisations and individuals. The majority agreed that there is a 
need for reform, although there was disagreement on some of the options 
proposed. However there was a common view that overall reform is 
desirable – with a range of reasons provided. These included reducing 
applications of limited merit, reducing the costs and increasing the 
efficiency of the process, reducing what can be significant impacts on 
landowners and reducing impacts on communities arising from applications 
frustrating development. A summary of the consultation responses and a 
full Impact Assessment can be found on the Defra website here:  
http://www.defra.gov.uk/rural/protected/greens/. 
 

                                                 
59 DEFRA, Study of Determined Town and Village Green Applications, October 2009, p.49 

http://www.defra.gov.uk/rural/protected/greens/
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What are the policy objectives and intended effects? 
 
The reforms will prevent the registration system being used to stop or delay 
planned development. Local communities’ ability to promote development 
through local and neighbourhood plan-making will be protected. 
 
We also want to reduce the financial burden on local authorities in 
considering applications and the costs to landowners whose land is affected 
by applications. 
 
The reforms will not affect existing registered Town and Village Greens at all: 
there are over 4,600 of these, and they will continue to be given the most 
stringent protection afforded to land in this country.   Additionally, local 
communities can give special protection to green areas of particular 
importance to them by designating such areas as Local Green Space in their 
local or neighbourhood plan.  People will still be able to make an application 
to register designated Local Green Space as a town or village green. 
 
To deliver this, the reforms will: 

• Prevent town or village green applications where a planning 
permission has been granted or where a planning application has been 
publicised and the decision is still to be made;   

 
• Prevent Town and Village Green applications for land ‘identified for 

potential development’ in local and neighbourhood plans, including 
draft plans; 

 
• Allow landowners to make a declaration with the effect that their land 

cannot be registered as a Town and Village Green; and  
 

• Improve the flexibility we have to set fees for Town and Village Green 
applications and other applications under Part 1 of the Commons Act 
2006. 
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The key aims of the reforms are to:  
 

• Prevent the Town and Village Green registration system being used to 
stop or delay planned development. The reforms will protect local 
communities’ ability to promote development in their areas through 
local and neighbourhood plan-making. 

 
• Reduce the financial burden on local authorities in considering 

applications, and the costs to landowners whose land is affected by 
applications. 

 
• Remove unnecessary uncertainty and delays, which are difficult for 

those affected in the community. 
 
Summary of costs and benefits 
 
Commons Registration Authorities - new duty to liaise with planning 
authorities regarding whether land is subject to the planning exclusion, but the 
costs are de minimis and will be covered by savings from reforms. There is 
also a cost of recording declarations, but this will be passed on to applicants.  
 
Planning authorities - cost of advising commons registration authorities as per 
above but the cost is de minimis. 
 
Landowners - cost of making declarations, numbers are unknown though the 
benefit is likely to outweigh cost 
 
Town and Village Green applicants - must use the planning process to protect 
land (no new costs anticipated, and may be savings on legal and evidence 
gathering costs) or submit a Town and Village Green application at a time 
when there is no exclusion due to a planning event. 
 
The Local Government Association, along with the Home Builders Federation, 
the Royal Institute of British Architects, Country Land and Business 
Association, British Property Federation, National Housing Federation and 
National Farmers Union, have set out their evidence on the benefits of the 
changes on the Local Government Association website.60   
 
Benefits 
 
Communities will benefit as developments will proceed in accordance with the 
democratically accountable local planning process.  For an example (one of 
the consultation responses):  In Saham Toney, Norfolk, Hastoe Group built 
ten houses on a piece of land which had been farmed for centuries by a local 
family that wished the site to be used for affordable housing.  The use of the 
field for local housing had been consulted on and there had been an overall 
positive response from the local community.  After the homes had been built, 
a Town and Village Green application was lodged. Two and a half years later 

 
60 http://www.local.gov.uk/web/guest/briefings-and-responses/-/journal_content/56/10171/3804398/ARTICLE-
TEMPLATE 

http://www.local.gov.uk/web/guest/briefings-and-responses/-/journal_content/56/10171/3804398/ARTICLE-TEMPLATE
http://www.local.gov.uk/web/guest/briefings-and-responses/-/journal_content/56/10171/3804398/ARTICLE-TEMPLATE
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the housing residents, owners, and Hastoe are still awaiting an outcome, with 
the combined legal fees to Hastoe, the landowner and the taxpayer sitting at 
a reported £50k.   
 
As current Town and Village Green applications will not be affected by the 
clause, this particular example will not be resolved as a result of the 
legislation, but it serves to illustrate the sorts of benefits that might result in 
some cases. 
 
Savings to developers / landowners (£3.4m medium annual estimate) and 
registration authorities (£1.3m medium estimate) who no longer have to deal 
with estimated 35-65% of the annual flow of applications which would not be 
submitted as a result of reform. Decisions on the land use of such sites would 
be dealt with through the planning system. Registration authorities would 
save on processing and public inquiry costs; landowners/developers on 
fighting applications, delays to projects. 
 
There are potentially more substantial second round effects (depending upon 
planning decisions where a site is developed which would otherwise have 
been successfully designated without reform):  avoidance of land value 
depreciation; social and economic development of local areas; net loss of 
green space.  We have introduced, however, a new planning protection for 
valuable green open spaces, via the National Planning Policy Framework.61  
Appraisal of and decisions on the benefits of development are best taken 
through the democratically accountable planning process. 
 
Key assumptions 
 
30-50% of Town and Village Green applications are made as a result of 
planning applications; 5-15% of Town and Village Green applications are in 
on land affected by development proposals in local plans.   
 
The baseline costs for developers and Town and Village Greens based on 
data from surveys and evidence submitted as part of the consultation and 
therefore may suffer from selection bias.  
 
Any unintended consequences of the reforms will be monitored through the 
continuation of the biennial Town and Village Green application activity 
survey of commons registration authorities. 
 

 
61 For more information on Local Green Space designation, please see;  
http://webarchive.nationalarchives.gov.uk/20120919132719/www.communities.gov.uk/documents/communities/pdf/1
973339.pdf 

http://webarchive.nationalarchives.gov.uk/20120919132719/www.communities.gov.uk/documents/communities/pdf/1973339.pdf
http://webarchive.nationalarchives.gov.uk/20120919132719/www.communities.gov.uk/documents/communities/pdf/1973339.pdf
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Clause 16:  Power stations, repeal 
of requirements to give notice 
(DECC) 
 
Problem under consideration 
 
This clause repeals the requirement for developers or operators of gas or oil 
fired power stations to notify the Secretary of State:  
 

• when proposing to build a new power station that would use gas or oil 
as fuel, or converting an existing power station to use gas or oil as fuel; 

• and to notify the Secretary of State of contracts for the supply of gas. 
 
Rationale for intervention 
 
Section 14 of the Energy Act 1976 implemented two EU Directives that gave 
member states powers to control gas and oil supplies after the 1973 energy 
crisis. The purpose was primarily to reserve gas supplies for domestic heating 
and industrial use rather than as a default fuel source for power stations.  
These powers were last used in 1997 as the legislative base to implement a 
moratorium on the construction of gas-fired power stations.  
 
However, the two EU fuel control directives that Section 14 implemented, 
EC/404/75 and EC/405/75,were revoked in 1991 and 1997 respectively and 
these powers no longer have any practical application in controlling the use of 
gas in power stations. There are more recent policy instruments - for example 
the measures we are introducing in energy market reform legislation – that 
are or will be more effective in managing energy supplies in the UK. As 
Section 14 now has no practical application, its repeal will have no impact on 
industry.  
 
Applications for new generating stations greater than 50MW in England and 
Wales are exempted under the Planning Act 2008; generating stations under 
10MW are exempted by secondary legislation; and gas contracts under 12 
months are exempted by secondary legislation.  This leaves only proposed 
gas generating stations between 10MW and 49MW in England and Wales 
and 10MW and over in Scotland that should notify the Secretary of State.  
 
There is no logical rationale for the current position. Further, Government is 
not aware of any notifications for generating stations between 10MW and 
49MW in the past 10 years.  
 
So there is no cost to business by the removal of this legislation.  
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Clause 17:  Amending Section 7B(5)  
of the Gas Act 1986 (DECC) 
 
Problem under consideration 
 
Ofgem’s proposed gas £160 million Network Innovation Competition is 
currently being delayed because of regulatory ambiguity in the Gas Act.  Until 
this uncertainty is removed, or another funding mechanism is established, 
Ofgem will not proceed with the Competition. 
 
Impact of intervention 
 
Clause 17 amends section 7B(5)(b)(ii) of the Gas Act 1986, which relates to 
the conditions which Ofgem may include in a licence granted to a gas 
transporter under section 7 of the Gas Act 1986. Our view, and the regulatory 
presumption since 2005, is that a licence condition could require a licensee 
under section 7 of the Gas Act 1986 to increase his charges for the 
conveyance of gas and to pay the amounts so raised to holders of any 
licences under the Act (i.e. including licensees other than gas shippers or 
suppliers), but the law currently lacks transparency. The amendment in 
Clause 17 puts the issue beyond doubt, allowing the gas Network Innovation 
Competition to proceed.  This would see up to £160 million from industry 
invested into the gas grid. This money will be used to promote innovation, to 
enable the gas network to meet future challenges to providing a sustainable 
energy system more cost effectively and with fewer environmental impacts.  
 
As the provision does not change the substance of section 7B of the Gas Act 
1986, but rather clarifies it, we consider that there is no impact on industry, 
except to provide greater clarity in the legislation.  

Furthermore as section 7B(5) is only an enabling clause, any new policy or 
regulation introduced under section 7B would need to undergo its own impact 
assessment and statutory consultation before it could be made by Ofgem. 
 



 74

Clauses 18-20:  Consents under 
Electricity Act 1989 and variation 
and replacement of pre-Planning 
Act 2008 consents (DECC) 
 
The proposal provides developers with a means of constructing already 
consented power stations along revised lines without having to go through a 
full Planning Act application process, which would take significantly longer 
and cost significantly more. It will therefore not impose any additional 
obligations on or costs to business. It may impose a small additional cost on 
Government (handling applications to vary existing consents), but it is likely 
that this will be largely offset by receipt of processing fees (and should be 
seen against the background that Government receives no fees for 
processing Planning Act cases).  At the same time, it could have highly 
beneficial impacts by enabling the construction of a number of power 
generating plants presently consented under the Electricity Act 1989 but not 
yet constructed. 

Around 12 GW of generating capacity (with an estimated combined value in 
the region of £16 billion) has been consented under Section 36 but not 
constructed, spread across a large number of existing consents. At present, 
developers are in many cases holding off from construction for a variety of 
non-planning related commercial reasons, but there is a risk that a tipping 
point will come later in the decade when the market will encourage building 
but will find that its bank of existing consents is not as useful as it had hoped. 
For instance, gas turbine manufacturers are constantly finding ways to 
produce more power with the same size of blades and less fuel; 
environmental standards become stricter, forcing changes in design; more 
efficient wind turbines come on the market.  All these developments can 
cause changes from the original designs (and therefore potentially conflict 
with the terms of the original Section 36 consent) when a consent comes to 
be implemented.   

Problem under consideration 

Whilst developers remain unable to apply to have consents under Section 36 
varied, they face a choice – in cases where their preferred design is no longer 
the one for which they have consent – between: 

• building to a sub-optimal or outmoded specification;  

• building to their preferred design, but only after incurring significant 
further expenditure and delay by applying for development consent 
under the Planning Act 2008; or  

• abandoning the project and writing off their development costs to date.  
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Impact of intervention 

We want them to have a quicker and cheaper way (as compared to (ii)) of 
updating their consents in line with their preferred design.  In practice, our 
view is that this proposal to permit changes to Electricity Act 1989 consents 
could save developers at least a year in achieving consent compared to 
Planning Act timescales.  Developers would also save about £280k in fees 
per application (about £20k for Electricity Act 1989 compared to at least 
£300k under Planning Act 2008), and make a further saving through simpler 
Electricity Act 1989 processes compared to extensive Planning Act 2008 front 
loading procedures (mostly consultants’ fees but we are not able to quantify 
this owing to a lack of data). 
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Clause 21: Nationally significant 
infrastructure planning: expanding 
and improving the ‘one stop shop’ 
approach for consents (DCLG) 
 
We are consulting on proposals to expand and improve the ‘one stop shop’ 
approach for non-planning consents in relation to nationally significant 
infrastructure projects. The aim is to provide a more efficient, effective and 
streamlined consents process. 
 
Problem under consideration 
 
Delivering economic growth is the overriding priority for the Government, and 
improving the efficiency and speed of the planning process is a crucial part of 
creating the conditions for sustainable local growth. One element of the 
recently announced package of reforms is to consider how to further 
streamline the nationally significant infrastructure regime by expanding the 
approach of a ‘one stop shop’ for non-planning consents, alongside other 
improvements to the service. 
 
The nationally significant infrastructure regime is governed by the Planning 
Act 2008 (as amended by the Localism Act 2011). A developer wishing to 
construct a ‘nationally significant infrastructure project’ must first apply to the 
Planning Inspectorate for consent to do so. Following examination, the 
examining authority makes a recommendation to the relevant Secretary of 
State who determines whether to grant or refuse development consent. There 
is a strong emphasis on the developer carrying out detailed pre-application 
work, including consultation with a wide range of prescribed consultees. In 
practice this can involve consulting around 150 bodies on each application, a 
number of which do not respond, do not want to be consulted or no longer 
exist – we propose to update and streamline the current list. 
 
The Development Consent Order automatically removes the need to 
separately obtain a number of consents that would otherwise be required for 
development. There are also a number of other consents administered 
outside a Development Consent Order which are the responsibility of other 
departments and government agencies. A Development Consent Order may 
remove the need to obtain consents from other consenting bodies on a case 
by case basis, but only if the relevant consenting body agrees. We propose to 
bring a number of these consents within the scope of the regime; to amend 
secondary legislation to streamline the list of consents; and to establish new 
arrangements to improve co-ordination and communication between the 
Planning Inspectorate, applicants and the consenting bodies to make the 
overall consents process more efficient. 
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Rationale for intervention  
 
The rationale for intervention is to deliver a more efficient and effective 
consents process whilst ensuring interested and affected parties continue to 
be engaged. We propose to do this by removing the requirement for separate 
Secretary of State consents for certain matters; establishing new 
arrangements to improve coordination between the Planning Inspectorate, 
applicants and the other consenting bodies to make the overall consents 
process more efficient; streamlining the list of consents that sit outside the 
Development Consent Order process; and reviewing the list of prescribed 
consultees. This approach is deregulatory and will provide cost savings to 
business through more efficient consenting and consultation processes. 
 
Impact of intervention 
 
We are proposing to implement a number of changes that will deliver a more 
efficient and effective consents process for developers whilst continuing to 
enable interested and effected parties to be engaged in the process.  
 
We will eliminate unnecessary bureaucracy for developers by removing the 
need to obtain duplication certificates and consents issued by central 
Government, and by removing from the regulations those consents 
administered outside the Development Consent Order which are either out of 
date, having been subsumed within more recent legislation, or are highly 
unlikely to be required for nationally significant infrastructure development. 
We will also streamline and update the list of prescribed consultees, reducing 
the number by as much as half. Finally, we will offer a bespoke consents 
management service to those developers who want it. Our proposals retain 
the transparent and rigorous approach to consultation and engagement.  
 
Summary of benefits and costs 
 
These proposed changes – and their intended benefits - include: 
 
1. Expanding the scope of the matters to be considered by the Secretary of 

State as part of the Development Consent Order process, including 
matters relating to the compulsory purchase of specific types of land, 
thereby reducing unnecessary bureaucracy without removing the 
protections provided through transparent decision making by the 
Secretary of State; 

 
2. Streamlining the prescribed list of consents that are outside the 

infrastructure planning regime, by removing those consents that are either 
unlikely to be required for major infrastructure projects or have been 
subsumed within other consenting regimes; 

 
3. For those consents that remain outside of the Development Consent 

Order process, new arrangements will be put in place to improve 
coordination and communication between the Planning Inspectorate, 
applicants and other consenting bodies to make the overall consents 
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process more efficient whilst the consenting bodies retain the necessary 
resource, expertise and decision-making; 

 
4. Updating and streamlining the current list of prescribed consultees to 

ensure it remains fit for purpose whilst retaining a transparent and rigorous 
approach to consultation. This should save significant administrative 
processing time and reduce the risk of delays (including delays caused by 
errors) in applications; and 

 
5. Amending the definition of the term ‘relevant’ to exclude the mandatory 

consultation of certain bodies that are responsible for areas that are more 
distant from the development site, thereby avoiding unnecessary 
consultation. Those bodies which are removed from the list, either by (4) 
or (5), would still be able to participate in the examination as interested 
parties if they wished. 

 
The package of measures outlined above is likely to deliver benefits for 
developers, although cost savings are difficult to quantify at this time. We will 
seek views via the consultation to gather additional information on the likely 
cost savings.  
 
Removing the requirement for separate consents from the Secretary of State 
will remove the need for developers to apply for separate consents and 
remove the need for the relevant Secretaries of State to consider applications 
for those consents. The new coordination arrangements focus on efficiency 
rather than cost savings, although these may accrue through time saving and 
administrative efficiency. Streamlining the list of prescribed consultees will 
reduce the number of consultees - delivering significant administrative 
processing time for applicants and for the Planning Inspectorate, reducing the 
consultation burden on bodies that do not need to be consulted, and reducing 
the risk of delays (including delays caused by  errors) in applications. Overall, 
this package will present some cost and time savings for developers of major 
infrastructure. 
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Clauses 22-23: Modifications of 
Special Parliamentary Procedure in 
certain cases (DCLG) 
 
This amends provisions for Special Parliamentary Procedure where specially 
protected land is compulsorily acquired for nationally significant infrastructure 
projects granted consent under the Planning Act 2008 and also for 
compulsory purchase orders made and confirmed under the Acquisition of 
Land Act 1981 and other Acts. In both cases, the changes being made will 
help avoid or minimise the delays to the implementation of approved 
developments, thereby reducing costs to developers and improving economic 
growth. 
 
Problem under consideration 
 
For the compulsory acquisition of certain types of specially protected land 
Special Parliamentary Procedure is triggered. Specially protected land can be 
that of a local authority, statutory undertaker, land owned by the National 
Trust, commons and open space. 
 
Under Special Parliamentary Procedure the decision on the consent made by 
a Minister is transferred to a Committee of MPs and Peers for further 
examination. While the Special Parliamentary Procedure process is 
undertaken, the development consent cannot be implemented and work on 
the infrastructure project cannot start. 
 
The intention in the Planning Act 2008 was that Special Parliamentary 
Procedure considerations should be restricted to just the compulsory 
acquisition element of the consent decision. However, in practice it appears 
that the rules on Special Parliamentary Procedure are such that the Special 
Parliamentary Procedure proceedings in a given case can be turned into a re-
hearing of the substantive merits of the whole infrastructure project because 
of inconsistency between The Statutory Orders (Special Procedure) Act 1945 
and the Planning Act.  The inconsistency effectively grants Parliament a right 
of veto over projects that the Secretary of State will have already approved 
and allows objectors a second chance to appeal even though they will have 
already had the opportunity to have their representations heard.   
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This inconsistency was raised both in the report of the Chairman, Ways and 
Means Committee and the Chairman of Committees in their joint report into 
petitions received under the Special Parliamentary Procedure process for the 
Rookery South Energy from Waste proposal in Bedfordshire.  The report 
urged the Government “to rectify these anomalies as a matter of priority” 
because “the provisions of the 1945 Act apply to the Order as a whole, and 
since the 2008 Act did not amend the 1945 Act, we now have a statutory 
framework which is internally contradictory.”62 
 
The Planning Act already ensures that anyone affected by compulsory 
acquisition proposals has the right to be heard at a specific compulsory 
acquisition hearing as part of the examination process of a project, and 
moreover, the checks and balance of the Secretary of State making the final 
decision on consent renders Special Parliamentary Procedure unnecessary in 
many cases.  The delays and costs to applicants resulting from a project 
being subject to Special Parliamentary Procedure could potentially affect the 
viability of existing development projects, as well as influencing future 
investment decisions. 
 
Rationale for intervention 
  
Where Special Parliamentary Procedure considers the entire development 
consent, and not just the acquisition of land element, unnecessary costs are 
imposed on business, given that each project will have already been 
approved by the Secretary of State following an appraisal process.  
 
The delays caused can be significant – the Rookery South energy from waste 
infrastructure project currently subject to Special Parliamentary Procedure is 
already facing a delay of more than a year since consent was granted. 
 
The intention, therefore, is to make amendments to the primary legislation 
governing Special Parliamentary Procedure so that its use on nationally 
significant infrastructure projects is strictly limited to those situations where 
there is a genuine need for further consideration by Parliament of the 
compulsory acquisition of land. 
 
Amendments to legislation will reduce the number of infrastructure projects 
where Special Parliamentary Procedure is triggered.  Where Special 
Parliamentary Procedure is still triggered, consideration by Parliament will be 
limited to the compulsory purchase element of the project.  This latter change 
is also being made for compulsory purchase of special land made under the 
Acquisition of Land Act 1981 (and other Acts), thereby ensuring that the 
procedures for Special Parliamentary Procedure under this Act are consistent 
with those in the Planning Act 2008. 
 

 
62 The Rookery South (Resource Recovery Facility) Order 2011: Report on petitions against the Order - Chairman of Committees, 

House of Lords and Chairman of Ways and Means, House of Commons can be found here: 

http://www.publications.parliament.uk/pa/specialprocorder/294/29405.htm#a6 

 

http://www.publications.parliament.uk/pa/specialprocorder/294/29405.htm#a6
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The effects of these changes will bring deregulatory benefits to infrastructure 
developers and costs savings from either not having to go through the Special 
Parliamentary Procedure process, or from a quicker Special Parliamentary 
Procedure process that only considers the compulsory acquisition of land. 
 
Impact of intervention 
 
The reforms to Special Parliamentary Procedure being proposed are: 
 
• Amendments to the Statutory Orders (Special Procedure) Act 1945 to 

ensure that in all cases involving the compulsory acquisition of special 
land under the Planning Act 2008 and the Acquisition of Land Act 1981 
(and other Acts), Special Parliamentary Procedure can only consider the 
compulsory acquisition of land and not the whole development consent for 
a project; 

 
• Amendments to the Planning Act 2008 to bring Special Parliamentary 

Procedure for nationally significant infrastructure projects under the 
Planning Act 2008 in line with other consent regimes (e.g. the Transport 
and Works Act) by removing the requirement for Special Parliamentary 
Procedure where the infrastructure project involves the compulsory 
acquisition of local authority land and land of statutory undertakers; and      

 
• Amendments to the primary legislation (Planning Act 2008) on Special 

Parliamentary Procedure for the acquisition of open space to provide more 
discretion to the Secretary of State to decide that Special Parliamentary 
Procedure should not apply where compulsory acquisition of open space 
is only needed on a temporary basis.  In other cases, where the 
compulsory acquisition of open space would be permanent, the applicant 
is required to provide alternative suitable land in exchange for the land 
required; otherwise Special Parliamentary Procedure is triggered. It is 
therefore also proposed to give the Secretary of State additional discretion 
to decide that such exchange land need not be provided in cases where it 
may not be available, or where the costs of providing such land would be 
prohibitive. This would then mean that Special Parliamentary Procedure 
would not then be triggered. This discretion could only be used where 
there was a strong public interest for the national infrastructure project to 
proceed more quickly than if it was subject to Special Parliamentary 
Procedure.  

 
No changes are being made in respect of the other types of special land 
currently subject to Special Parliamentary Procedure - National Trust land, 
Commons and fuel and field garden allotments. 
 
The changes identified above recognise the need for legislation in cases 
where certain types of land are acquired for development, but also highlight 
the need for a change in its application, as well as a reduction in the scope of 
Special Parliamentary Procedures. 
 
Summary of benefits and costs  
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The measure is intended to reduce the burden on business by providing net 
benefits to infrastructure developers. These benefits will be; 
 
• Ensuring that the Special Parliamentary Procedure considers only the 

compulsory acquisition of land will have time-saving benefits for applicants 
as Parliamentary committees will no longer consider the consent element. 
The amendment will not affect the time spent considering the initial 
application, but is anticipated to speed up the Special Parliamentary 
Procedure component.  
 

• Reducing the number of projects which go through Special Parliamentary 
Procedure will eliminate the delays caused by unnecessary Special 
Parliamentary Procedure processes can have significant consequences 
for scheme viability.  
 

• Making the changes in respect of the need for Special Parliamentary 
Procedure where open space is compulsorily acquired will have the effect 
of simplifying the planning process for a number of projects, and result in 
significant time savings for certain developments by reducing the burdens 
on business of both delay and barriers to development such as the 
requirements for exchange land where none is available). 
 

The changes proposed have clear benefits for applicants by reinforcing the 
certainty that the Planning Act 2008 provides to applicants. Greater certainty 
is likely to increase confidence in the planning process, and has the potential 
to increase the propensity to make an application. The post-decision effects 
of a faster Special Parliamentary Procedure process ensure that projects 
which have already been deemed to yield net benefits are able to start more 
quickly than is currently the case. 
 
Other impacts 
 
No adverse effects on the voluntary sector or the wider public of these 
proposals have been identified. The Planning Act 2008 already ensures that 
anyone affected by the compulsory acquisition of land has the right to be 
heard at a specific compulsory acquisition hearing as part of the examination 
process.  Representations made as part of the examination process will be 
part of the overall ministerial consideration on whether to grant development 
consent (including the compulsory acquisition of land).
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Clause 24: Bringing business and 
commercial projects within 
Planning Act 2008 regime (DCLG) 
 
This broadens the 2008 Planning Act’s scope so that a much wider range of 
infrastructure development can be brought within the nationally significant 
infrastructure planning regime. This will allow applicants for large scale 
business and commercial development to apply to the Secretary of State for 
the option of using the streamlined approach set out in the Planning Act. 
 
Problem under consideration 
 
Over the past few years there has been a decline in the speed with which 
local planning authorities have been determining large-scale major planning 
applications despite a reduction in the number of cases that authorities have 
to process.  Over the four years 2008/09 to 2011/12 the proportion of large-
scale major63 applications determined within 13 weeks fell from 68% to 47% 
at the same time as a corresponding fall from 481 large-scale major 
commercial and industrial decisions to just 320 decisions. At the same time 
the number of cases in this category taking over 52 weeks to decide 
increased from 8% to 13%.   
 
Large-scale major business and commercial schemes can, by their nature, be 
complex and controversial and may require a number of different associated 
consents.  They may also be the subject of a call-in request or appeal which 
can add to the time taken to determine the scheme, resulting in additional 
costs and uncertainty. These features potentially delay much needed 
investment in projects which could be beneficial for growth and the wider 
economy.  
 
Rationale for intervention 
 
Unnecessarily slow decisions by local planning authorities on very large 
business and commercial schemes hinder development. The length of time 
taken to reach a planning decision imposes delay and uncertainty costs on an 
applicant and might, in some cases, deter investment in development which 
would be of economic benefit to the country as a whole.   
 
Additional delay arising as a result of an appeal by the applicant or the 
Secretary of State calling-in an application for his own determination will also 
add to the total costs incurred for the applicant and other parties, including the 
local planning authority. There may also be a delay to any potential benefits - 
economic, social or environmental - that might have been realised had the 
application been determined more quickly.   

 
63 Large-scale major commercial development is defined here as including office/research and development/light 
industry; general industry, storage and warehousing with a floor area greater than 10,000 m² 2011/12 
https://www.gov.uk/government/organisations/department-for-communities-and-local-government/series/planning-
applications-statistics 
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For some of the very large business and commercial applications the issues 
raised will be complex, novel and difficult for the local planning authority, or 
planning authorities involved, should a proposed development straddle or 
have impacts across more than one local planning authority’s area.   
 
A planning route already exists for infrastructure schemes of national 
significance with a streamlined and time-tabled approach to examination and 
decision making.  Extending this planning route to large-scale major business 
and commercial applications will help to speed up decision-making for those 
complex schemes of national significance which would have taken a local 
planning authority over a year to determine and which may also have been 
the subject of call-in or an appeal.   
 
This proposal therefore proposes using an existing planning route so that 
business and commercial development of national significance (to be 
prescribed in secondary legislation) can be brought within the nationally 
significant infrastructure regime if desired by the applicant and should the 
Secretary of State agree to their request. The Secretary of State will consider 
requests received on a case-by-case basis.  
 
Government is currently consulting on the types of development which the 
Secretary of State proposes to prescribe in regulations.  Forms of 
development in that consultation include:  
 

• Warehousing and storage 
• Manufacturing and processing proposals  
• Office development, including research and development facilities 
• Extractive industries (mining and quarrying) 
• Major tourism proposals and leisure venues 
• Mixed –use developments (where this includes two or more of the 

above uses but does not include housing) 
 
Impact of intervention 
 
The aim of these proposals is to provide an alternative planning route for 
applicants for large-scale proposals of national significance.  The 
responsibility for the vast majority of commercial and business planning 
applications will remain with local planning authorities. 
 
The detail of the proposal is set out in the consultation. However the focus of 
the scheme will be on the small number of large-scale major projects (i.e. for 
developments where the floor space to be built is 40,000m2 or more, or where 
the site area is 2 hectares or more) which could take over a year to 
determine.  In 2011-12 13% (41 decisions) of large-scale major commercial 
and industrial applications64 took over 52 weeks to decide.  

 
64 Large-scale major commercial development is defined as including “office/research and development/light 
industry; general industry, storage and warehousing. DCLG Live Table 126 (2012) 
http://www.communities.gov.uk/documents/statistics/xls/2191181.xls 
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Not all applicants will want to take up the opportunity to move to a different 
regime, and will want to fully understand the costs and benefits before making 
a decision to do so.  Our initial assessment of the number of new commercial 
and business cases potentially to be submitted to the Planning Act regime is 
between 10 and 20 per annum. The analysis that follows makes an even 
more cautious estimate of the number of cases likely to consider submission 
to the regime based on the current time taken to obtain a decision. 
 
Applicants who make a successful request to the Secretary of State to use 
the infrastructure planning regime will make their applications direct to the 
National Infrastructure Directorate of the Planning Inspectorate. Planning 
Inspectors will examine the application and hear representations from 
interested parties.  They will also make a recommendation to the Secretary of 
State who will take the final decision.    
 
Local people and other parties affected by a proposed development will still 
have an opportunity to be heard.  The infrastructure planning regime seeks to 
use a more inquisitorial mode of examination and not an adversarial one 
which many people can find difficult to engage with and can deter people from 
giving evidence at hearings.  Planning Inspectors will also seek to use the 
written representations mode of examination where possible but parties can 
request the right to be heard at a hearing.    
 
Making an application for development consent direct to the Secretary of 
State means that applicants have no right of appeal but it also removes the 
risk of delay due to “call-in”.  However, applicants and other parties affected 
by the application can challenge the Secretary of State’s decision through the 
courts.   
 
Summary of benefits and costs  
 
The proposals give applicants for commercial and business development the 
option to approach the Secretary of State to request that their scheme is of 
national significance and should be taken through the infrastructure planning 
regime.  Applicants will be able to decide on a case-by-case basis whether 
they would prefer to use the infrastructure planning regime and will only do so 
where they see a net benefit. 
 
There are two key anticipated impacts on applicants are set out below: 
 
(1) Benefits of more timely decision taking 
 
The infrastructure planning regime, because of the statutory timetabling 
process (six months for examination; three months for recommendation and 
three months for decision) will take one year the start of the examination 
period.  Therefore, choosing to submit nationally significant applications, that 
face longer local authority processing times, will be of benefit to applicants in 
terms of the time taken for decisions.  
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The level of the benefit that applicants experience following the 
implementation of the proposed changes will depend on how much time is 
saved on each application (in comparison to the current process).  There will 
be increased certainty of a decision date due to the timetabling approach and 
the removal of the risk of appeal or call-in. 
 
This analysis considers scenarios where development is delivered more 
quickly. The benefits depend both on the baseline trajectory for development 
of this scale and the additional speed with which it is delivered as a result of 
the increased certainty and reduced delays associated with determination 
under the Planning Act. Other things equal a more timely decision will lead to 
a reduction in overall development time. With development delivered earlier, 
more development in total can be delivered within a given period. 
 
It is difficult to produce a realistic baseline trajectory for development over the 
next 10 years (the counterfactual). For simplicity, the analysis below 
considers the benefits of compressing development by various periods 
assuming current levels of applications (for schemes above the proposed 
thresholds). This is a cautious estimate as we expect levels of applications to 
rise over the next 10 years due to improved market conditions and other 
policy measures.  
 
It is clear that modest improvements in scheme delivery times as a 
result of the certainty provided by timely and quality decision making, 
can produce significant effects in terms, realising the benefit of 
appropriate development more quickly. 
 
On average, we estimate that there are around 10 to 20 applications per 
annum that would potentially qualify for consideration under the regime65. The 
number that will consider submission will depend on many factors including 
the time taken to obtain a decision for similar applications. Of these, six per 
annum took longer than 12 months to determine as shown below alongside 
the time currently taken for decisions.  
 
Table 12: Schemes above the proposed thresholds currently taking 12 
months or more to determine66 
 

Category No. schemes (average annual 
taking over 12 months) 

Average time to determination (for 
those over 12 months) 

Industrial 2 43 
Office 1 28 
Mining 1 25 

Tourism 1 18 
Mixed 1 40 
Total 6 32 

 

                                                 
65 The source of the data is Glenigan (https://www.glenigan.com/), a private firm that supplies the Department with 
information on the status of planning applications for internal use. Information from Glenigan is commercially 
available for a fee. 
66 Figures are rounded to the nearest whole number (of schemes).  

https://www.glenigan.com/
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It is worth noting that there are a further 13 schemes in the sample that were 
submitted less than 12 months ago and have yet to be determined. Six of 
these have already taken 6 months or more and may continue beyond 12 
months. In practice, other schemes may choose to opt in to the regime 
despite not falling within the assumptions of this analysis. 
 
Having established the potential number of applications that may seek to use 
the regime we now look at the potential number of additional schemes that 
may come forward as a result of improved timeliness. Table 13 provides an 
illustration of the additional numbers of applications during the appraisal 
period. 
 
Table 13: Additional application scenarios 
 

 
Equivalent additional years worth 
of applications during appraisal 

period 
Additional applications over 

next 10 years (above baseline) 

3 19 

2 12 Commercial 
Development 

1 6 

 
By bringing forward 12 additional applications this is the equivalent of 
delivering two years worth of additional applications during the 10 year 
appraisal period. In practice, this means the average 32 month time to 
determination is reduced by 7% (by around 2 months). Recent analysis of the 
Planning Act Regime suggests that time to decision might be much shorter 
than this67. 
 
To illustrate the economic benefit of this additional non-residential 
development we need to calculate the additional floor area provided and the 
employment associated with this floor space. We use estimates of the 
average floor area68 for the types of non-residential developments for which 
data is available: industrial and office developments. It is necessary to make 
an adjustment for the amount of the additional floor space that is utilised in a 
productive way; we assume that total additional productive floor area 
represents 70% of the total floor space to allow for some inefficient use and 
for any other vacant space69. 
 
Homes and Communities Agency employment densities70 give the floor area 
required for a full time employee in Net Internal Area (NIA), defined as the 
‘usable’ area of offices and retail units. It includes entrance halls, kitchens and 

                                                 
67 Bircham Dyson Bell (2012) How Long Does a Planning Act Application Take? http://www.bdb-law.co.uk/our-
insights/blogs/planning-act-2008-blog/2012/12/405-how-long-does-a-planning-act-application-take 
68 The source of the data is Glenigan (https://www.glenigan.com/), a private firm that supplies the Department with 
information on the status of planning applications for internal use. Information from Glenigan is commercially 
available for a fee. 
69 Homes and Communities Agency, 2010. Employment Densities Guide, 2nd Edition 
70 Ibid. 

https://www.glenigan.com/
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cleaners’ cupboards, but excludes corridors, internal walls, stairwells, lifts, 
WCs and other communal areas71. The reduction accounts for the floor area 
of corridors, internal walls, stairwells, lifts, WCs and other communal areas 
included in GIA measures. 
 
Assuming Homes and Communities Agency average employment densities 
apply to all new developments the full time equivalent employment can be 
calculated. We place a monetary value on these using the Office for National 
Statistics Average Earnings72 data to show the estimated annual value (or 
total annual earning of employees) of additional development. It is assumed 
that each development delivers employment benefits for 1 year from 
introduction and 50% of the employment is displacement/ substitution/ 
leakage from other areas73. In practice this is a cautious estimate. 
 
The economic benefit of this additional development is around 
£20million per annum. The 10 year net present value is £220 million. 
 
Table 14: Economic benefit of additional development (office and 
industrial only) 
 

Commercial development  Average annual 
(£m) 

10 year present 
value (£m) 

36 30 277 
24 20 220 

Additional applications 
brought forward (months of 

baseline) 12 10 100 
  
(2) Fee savings for applicants   
 
For large applications the fees will vary. Applicants currently pay a range of 
planning fees to local planning authorities for the consideration and 
determination of their planning applications.74  The level of these fees will 
depend on the nature and scale of the application.  Infrastructure planning 
fees are charged at different stages in the application’s consideration.  The 
final level of fees will depend on the scale and complexity of the proposal and 
the time spent examining the proposal.   
 
Government has set out in guidance75 “typical” fees for different types of 
cases. These are: £75,000 for single Inspector/Commissioner case; £209,000 
for a normal panel (three Inspectors/Commissioners); and £394,000 for a 
large panel case (more than three Inspectors/Commissioners). The guidance 
indicated that the vast majority of cases are expected to be handled by a 

                                                 
71 Where Gross Internal Area (GIA) is provided this is assumed to be 17.5% higher than NIA and is adjusted 
accordingly. 
72 Office of National Statistics (2012) Annual Survey of Hours and Earnings 
73 Based on net additionality ratios for regional programmes and projects from Department for Business, Innovation 
and Skills (2009), Research to improve the assessment of additionalilty, http://www.berr.gov.uk/files/file53196.pdf 
74 The Town and Country Planning (Fees for Applications, Deemed Applications, Requests and Site Visits) (England) 
Regulations 2012 
 
75 Infrastructure Planning (Fees) Regulations 2010 Guidance 



 89

Single Commissioner or Panel of three Commissioners (i.e. a “Normal 
Panel”). 
 
Transferring proposals into the nationally significant infrastructure regime will 
mean that different fees will apply and applicants would have to pay those 
associated with major infrastructure applications instead.  It is not possible to 
compare one specific scheme costs directly with another; however, Table 15 
shows four anonymised examples of actual Secretary of State planning 
decision cases and the likely planning fees that would have applied with a 
comparison of typical fees for major infrastructure applications.  These 
suggest that the fees, other than for the most complex cases, will be broadly 
comparable. Where there is an increase in fees for opting to use the major 
infrastructure regime, applicants will decide whether the benefits or increased 
certainty and timeliness are greater than the additional marginal cost (if any) 
of submitting their application through the alternative route.  The proposal is 
therefore expected to be of net benefit to developers that choose to use it. In 
other cases there will be fee savings (in addition to the benefits of the 
regime). The average fee saving for scheme A and scheme C is £35,000. 
 
Table 15: Comparison of application fees for large schemes 
 
 Scheme A 

 
Manufactur-
ing 
proposal: 
145,000m2 

development 

Scheme B 
 
 Large mixed 
use scheme: 
86,000m2 
development 

Scheme C 
 
Employment 
development: 
69,000m2 
development 

Scheme D 
 
Minerals 
application: 
137 ha 
development 

Likely level of 
local authority 
fees for these 
schemes 

 
£235,632) 

 
£145,165 

 
£119,110 

 
£65,000 

“Typical” 
Planning 
Inspectorate 
Fees for these 
types of cases  

 
£209,000 
(Normal 
Panel case) 

 
£209,000 
(Normal Panel 
case) 

 
£75,000 
(Single 
Commissioner) 

 
£75,000 
(Single 
Commissioner)

Costs to 
applicant 
under the local 
authority fees 
regime  

A potential 
saving of 
£26,632 

A potential 
cost of 
£63,835 

A potential 
saving of 
£44,110 

A potential 
cost of 
£10,000  

 
 
Assuming therefore that 50% of existing schemes opting for this application 
route are able to make a fee saving of £35,000, the annual average fee 
saving for applicants will be around £200,000. The 10 year net present 
value of these savings is £2m. 
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Clauses 25-26:  Postponement of 
compilation of rating lists to 2017 
(DCLG) 
 
Business rate bills are calculated from the rateable value for the property and 
the multiplier (tax rate) set by the Government. Rateable values are based on 
annual rental values and are updated every five years at a general 
revaluation.  Revaluations do not raise any extra revenue but redistribute the 
rates burden amongst ratepayers. It follows that after a period of exceptional 
changes to the economy and property market large numbers of ratepayers 
would have faced increases in the rates bill at the 2015 revaluation.  
Therefore, to provide business certainty, the Government intends to postpone 
the next revaluation in 2015 to 2017. Thereafter revaluations will continue to 
take place every 5 years.  
 
Problem under consideration 
 
Non-domestic rates are a tax on occupiers or, for empty property, owners of 
non-domestic property. The full bill is a product of the rateable value for the 
property and the relevant multiplier for the year.  The net yield in England is 
£24.1 billion.  Rateable values are, broadly speaking, based upon the rental 
value of the property and are assessed independently by the Valuation Office 
Agency. All rateable values are reassessed every five years at a general 
revaluation.  
 
The purpose of revaluation is to redistribute the rates burden based on up to 
date rateable values. Therefore, revaluation is not intended to change the 
total paid in business rates but it does result in some ratepayers seeing 
increases in bills and some seeing reductions.  Outside revaluations 
ratepayers know that the multiplier can only rise with inflation which provides 
certainty for business.  
 
The next revaluation in England is due in 2015.  Since the last revaluation in 
2010 the market has seen extraordinary movements in values due to the 
exceptional economic circumstances.  The Valuation Office Agency’s best 
estimate of rateable value movements as at January 2012 suggests there had 
been a 14 percent drop in values in England since the last revaluation.  
Because revaluations are revenue neutral overall the tax take would have had 
to rise by 20 percent to 56.9p in the pound following the 2015 revaluation.  
Proceeding with a revaluation at this time would, therefore, create an 
unacceptable degree of uncertainty for business ratepayers. Many ratepayers 
could have faced increases in rates.  This would impede growth.  
 
Rationale for intervention 
 
The uncertainty from a revaluation in the current economic climate may cause 
business to delay decisions and divert time and resources away from 
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delivering growth. This uncertainty could also cause business to set aside 
resources which they might otherwise invest on expansion. 
 
The Government believes that a postponement to 2017 strikes the right 
balance between providing certainty for business and maintaining up-to-date 
rateable values.  
 
Impact of intervention 
 
Revaluation is not intended to change the total paid in business rates but it 
does result in some ratepayers seeing increases in bills and some seeing 
reductions.  Postponing the 2015 revaluation would therefore postpone future 
changes in business rate bills. When the next revaluation does take place in 
2017 the resulting changes in bills would be different from a revaluation 
conducted in 2015.   
 
As new 2015 rateable values do not yet exist, a full and accurate picture of 
the distributional impacts for either a 2015 or 2017 revaluation based on 
actual rateable values is not available.  Preparing such data would require the 
completion of the revaluation exercise itself at considerable and 
disproportionate cost.  Nevertheless, initial estimates have been prepared by 
the Valuation Office Agency based on professional judgements informed by 
limited rental market evidence up to January 2012.  The Valuation Office 
Agency’s estimates show that, assuming that there were no further change in 
rental markets and that all properties saw values change in line with the 
overall trend for their sector, 800,000 premises could have faced a real term 
increase in their rates bill compared to 300,000 seeing a fall in rates.  Their 
estimates show that sectors such as convenience stores, hotel, pubs and 
petrol stations would have seen significant tax increases. The Valuation 
Office Agency has published their research entitled ‘high level estimates of 
non-domestic rental and rating assessment movements for England’.76  
 
Summary of benefits and costs  
 
The Government's objective in postponing the 2015 revaluation is to support 
all business rate-payers by providing additional certainty over rate bills.  The 
Government believes this measure will secure non-monetised savings for 
business in terms of the time and resources they may have otherwise spend 
preparing for the business rates revaluation in 2015.   
 
Beyond this, the basis for valuation and collection of non-domestic rates will 
otherwise remain the same. The postponement of the 2015 revaluation by 2 
years will, in the short term, allow the Valuation Office Agency to focus more 
resources upon continuing to improve the valuation process and supporting 
local authorities with the rates retention system.   

 
76 http://www.voa.gov.uk/corporate/_downloads/pdf/VOARevalPublication.pdf 

http://www.voa.gov.uk/corporate/_downloads/pdf/VOARevalPublication.pdf
http://www.voa.gov.uk/corporate/_downloads/pdf/VOARevalPublication.pdf
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Clause 27: Employee Shareholder 
(BIS) 
 
The employee shareholder status is a new employment status to provide both 
individuals and companies with an additional choice about their employment 
relationship rights and responsibilities. The new status will have all the rights 
associated with employees except for certain unfair dismissal rights, rights to 
statutory redundancy pay, certain statutory rights to request flexible working 
or the statutory right to request training. In addition, an employee owner will 
be required to give their employer 16 weeks notice of their intention to return 
from maternity or adoption leave, which is 8 weeks earlier than other 
employees. Individuals with this status will be given shares in the company of 
between £2,000 and £50,000, the gains on which will be exempt from capital 
gains tax (CGT). 
 
Problem under consideration  
 
We want to remove barriers to further uptake of employee ownership as there 
is an extensive evidence base presented in the Nuttall review that business 
performance is improved when individuals own a stake in the business.   
 
This new status is designed to enable companies to reduce the perceived 
risks around employment law in a way that is fair to employees and increases 
employee engagement.  The Government believes that current employment 
statuses – whilst being fair to employees – do not provide sufficient choice to 
employers.  By creating an alternative employment status, with fewer 
employment rights but with shares in the business, the Government is 
ensuring that choice is increased, whilst essential protections are maintained.  
 
It is not envisaged that the new status will be appropriate for all companies. It 
simply adds to the options and flexibility available to companies and 
employees in determining their employment relationships. 
 
Companies would be able to choose which employment status is most 
suitable for their particular circumstances.  
 
Rationale for intervention  
 
The Government wants to give companies more choice in how they take 
people on. The new status of employee shareholder will give individuals a 
wider range of employment opportunities. We will improve choice by 
legislating for this new employment status. This status will have advantages 
for the company and for the individual and will increase the flexibility of 
workforces for companies. The Government wants to give companies greater 
choice about the contracts they can offer to individuals whilst ensuring 
appropriate levels of protection are maintained..  

This clause in the Growth and Infrastructure Bill establishes a new 
employment status by amending the Employment Rights Act 1996, and sets 
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out the terms of this new status.  A change to the law is needed to give effect 
to this policy in the same way that existing employment statuses of 
‘employee’ and ‘worker’ are set out in primary legislation (within the 
Employment Rights Act 1996). 
 
Impact of intervention 
 
The main policy objective for this new employee shareholder status is to 
provide companies with an alternative type of contract which they can offer to 
either new or existing employees. 
 
The new status would have an impact at various points during the 
employment lifecycle: at the hiring stage, whilst managing staff and at the end 
of the employment relationship, resulting in: 
 
• increased choice about the type of contract that an employer could offer 

when taking on staff, which would lead to greater flexibility in the workforce;  

• greater commitment to the goals of the company from employee 
shareholders as a consequence of the share ownership at the outset of the 
contract; and   

• greater certainty about certain future liabilities in the event the employment 
relationship did not work out, as a direct consequence of the individual 
rights that do not apply. 

Main business impact  
 
The employee shareholder status is a new employment status that 
companies limited by shares may use if they feel that the status would be 
beneficial to them overall. This suggests that on aggregate, there would be an 
overall net benefit to companies of the proposals. 
 
The main impacts on a company that chooses to implement the employee 
shareholder status would be the costs avoided of otherwise having to make 
provision for an employee potentially exercising the following rights: 
 
• the right not to be unfairly dismissed (except where this is automatically 

unfair or relates to anti-discrimination law);  

• the right to statutory redundancy pay; and 

• certain statutory rights to request flexible working or time to train. 

In addition, an employee shareholder returning early from maternity, adoption 
or additional paternity leave would have to give 16 weeks’ notice of an early 
return. 
 
An employee shareholder would hold a minimum of £2,000 worth of shares in 
the company that they work for or its parent company. The gain on £50,000 
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worth of shares would not be subject to capital gains tax. There are 
implications for companies as they would need to make it possible to be able 
to allocate such shares. 
 
The implementation of the employee shareholder status will involve amending 
the Employment Rights Act 1996. This legislation applies to all employers and 
individuals in employment, therefore there will be costs to businesses of 
familiarising themselves with the amended legislation regardless of whether 
they use the employee shareholder status or not. These costs are expected 
to be relatively small in total. 
 
Main impacts on individuals 
 
As mentioned above, an employee shareholder would not have a number of 
statutory rights. An employee shareholder would have shares of the value of 
between £2,000 and £50,000 in the company that they work for that would be 
exempt from Capital gains tax.  
 
There is widespread evidence that employee ownership has a positive impact 
on both business and employees. The Nuttall Review77 provides an analysis 
of the benefits of employee ownership (in Chapter 2 of the final report).The 
benefit for individuals includes fostering employee commitment and 
engagement. Other benefits include enhanced employee wellbeing by 
cultivating a sense of engagement with management. 
 
Employees will have a new right not to be unfairly dismissed for refusing to 
become an employee shareholder. Furthermore, employees will have a new 
right to not suffer a detriment for not accepting an employee shareholder 
contract. These rights are a day-one right without a qualifying period.  
 
An employee shareholder will not have any statutory right to request flexible 
working except on return from parental leave, when the employee 
shareholder can exercise the right to request flexible working within 2 weeks 
of return. 
 
Summary of benefits and costs 
 
Further details on the key costs and benefits of this proposal and our 
methodology are outlined in our published Impact Assessment78. A table of 
the key costs and benefits is provided in table 3 of the published Impact 
Assessment. 
 
Main costs and benefits on businesses that take-up the status 
 

 
77 Sharing success, The Nuttall Review of employee ownership, 2012, 
http://www.bis.gov.uk/assets/BISCore/business-law/docs/S/12-933-sharing-success-nuttall-review-employee-
ownership.pdf 
78 https://www.gov.uk/government/publications/growth-and-infrastructure-bill-clause-23-employer-owners-impact-
assessment 
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• Our ‘best estimate’ of take-up of the employee shareholder status is 
around 6,000 companies. This is based on HMRC Enterprise Management 
Incentives (EMI) data. 

•  Not including tribunal awards and settlement payments, our estimated 
expected avoided cost per individual that a company employs as an 
employee shareholder rather than an employee is around £43 each year. 
This avoided cost is related to the fact that an employee shareholder does 
not have certain statutory employment rights. 

• Other key benefits are related to the company benefiting from an increased 
number of employee shareholdership. These benefits can include 
increased employee shareholder productivity, greater employee 
shareholder engagement and general increased business performance. 
The Nuttall Review79 provides an analysis of the benefits of employee 
ownership (in Chapter 2 of the final report) 

• The costs of implementing an employee share scheme for companies that 
chose to implement the status can vary significantly depending on the 
characteristics and size of a company. Implementing an employee share 
scheme could cost between several thousand pounds and around fifty 
thousand pounds. The large majority of these costs will be one-off costs. 

Main costs and benefits on other businesses 
 
• There will be costs to businesses of familiarising themselves with the 

amended Employment Rights Act 1996, regardless of whether they use the 
employee shareholder status or not. This will include familiarisation with 
the new unfair dismissal rights.  

Main costs and benefits on individuals that take-up the status 
 
• There is widespread evidence that employee ownership has a positive 

impact on both business and employees. The benefit for individuals 
includes fostering employee commitment and engagement. Other benefits 
include enhanced employee wellbeing by cultivating a sense of 
engagement with management. 

• There will also be benefits associated with holding between £2,000 and 
£50,000 of shares that are exempt from Capital Gains Tax. 

• There may be costs if an existing employee chooses to become an 
employee shareholder associated with the fact that employees have 
certain statutory rights that an employee shareholder does not. However, 
an existing employee has the choice to accept an employee shareholder 

 
79 Sharing success, The Nuttall Review of employee ownership, 2012, 
http://www.bis.gov.uk/assets/BISCore/business-law/docs/S/12-933-sharing-success-nuttall-review-employee-
ownership.pdf 
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contract and therefore, it is assumed that these costs would be outweighed 
by the associated benefits of becoming an employee shareholder. 
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