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Overview

This document is to provide you with advice and guidance on working through the Member Casework Assessment (MCA) cases you have been allocated.  It provides an overview of the new MCA process as well as more detailed guidance about issues that you may encounter when doing MCA work. 

How to use this guidance  
This manual is intended to be primarily used as an ‘e-manual’ as it is likely that, in the first few months, it will be updated as the process beds in.  The latest version will be available on the members’ extranet  and the newsletter will advise you when it has been updated and what the main changes are.  You are welcome to print the guidance (or the parts that you use regularly) but it is possible that they may be superseded .  

The guidance is divided into three main sections that follow an introduction to the new MCA process.  The sections are:
1. Identifying the issues

2. Issuing a paper decision

3. Building an oral hearing

On the next page is an overview of where you can find answers to some of the most common questions that you may have.  There is an index at the end of each section.  An alternative way to find information electronically in what is inevitably a lengthy document is to use ‘find’ i.e. if you do not know how long to allow for a SARN to be produced  - click on Ctrl and F to bring up the ‘find’ box and type ‘SARN’ to automatically search the document.
How to get more help
There are a range of sources of information from your colleagues to the legal advisor and the members’ forum.  The MCA Duty Member will also be able to provide advice, as will the trainers from the recent MCA training programme.
Where can I find….
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Implementation of MCA panels

The new Member Casework Assessment model: an overview
What’s different and what’s the same?

The MCA model replaces the current processes for handling ICM, DCR and recall cases and means that all cases go through the same process on initial receipt of the dossier. The process can be summarised as follows:
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The aim of MCA is that:

· all cases will be dealt with appropriately, proportionately, effectively and consistently across the Board in order to:

· Ensure fair, rigorous and timely reviews 

· Good quality analysis and directions = defensible decisions, quicker/more accurate compliance with directions, less delay

· A consistent approach for all case types

· The parties are clear at an early stage as to the key issues.
Key to MCA being successful in achieving this is ‘front loading’ the management and analysis of the case by members from the start.  The role of the member will be to:
· Identify the key issues in cases at the start;

· Decide whether a case needs to proceed to an oral hearing and, if so, ‘build’ the oral hearing, identifying the logistical requirements of the case with a greater focus on the directions to ensure that the key issues can be considered.
The main differences under the MCA model from existing models are:
· all cases have a starting point of a single member panel and are built up from that point according to individual needs;

· the member identifies the key issues in a case;

· the member decides the best way of resolving those issues and if there is sufficient information to do so;

· if there is not sufficient information, the member decided whether an oral hearing is required to investigate or resolve the issues or whether an adjournment for further information should be used;

I: IDENTIFYING THE ISSUES

1. Types of Cases 

All cases are now subject to the same statutory test for release - that a prisoner no longer needs to be confined for the protection of the public - so require the same assessment of risk. Therefore, the fundamental principles in reviewing each case are the same. There are differences in the powers or remit you have in certain cases; these are summarised below. If you are undertaking assessments on a type of case that is not familiar to you and wish to know more detail about the type of sentence, then please refer to the Members’ Handbook, Section B, which provides such detail. 
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Juveniles and prisoners in a secure hospital setting or mental health unit automatically progress to an oral hearing



A. Extended or Determinate Sentence Recalls
You will receive approximately 60% of your cases as standard determinate sentence or extended sentence recall for both their initial review and on-going reviews, often on an annual basis. In these cases, you have the power to direct release on the papers and in so doing may either:
1) Direct immediate release on licence

2) Fix a date for future release on licence
We do not have the power to consider or comment on suitability for open conditions. Although we do not have the power to set the date for the next review, it is possible for the reasons to indicate that the case should be referred back to the Parole Board when a missing piece of information has been provided.  It is also possible for the Secretary of State to instigate a further review at any time, not just after a year.
In these cases the Parole Board is considering risk from the date of review to the sentence expiry date.  Issues that panel members frequently encounter with these cases are:
· Short periods of time to sentence expiry;

· New allegations which led to the recall which have either not been concluded or have been dropped;

· The absence of suitable accommodation.
B. Determinate Conditional Release cases including Extended Sentence initial release cases (EPP or EDS) (not recall review)
You are likely to only receive one of these cases on your panel.  DCR cases are determinate sentenced prisoners sentenced under the 1991 Criminal Justice Act. The referral notice is usually to be found on the front sheet of the dossier. 
Under that regime, prisoners were eligible for early release on parole at the halfway point (known as the Parole Eligibility Date) and, if not released early by the Parole Board, will be released automatically at the 2/3 point (known as the Non-Parole Date). Due to legislative amendments, we now generally only receive sex or violent offenders as DCRs. Offenders are sentenced according to the regime in force at the time they committed their offences, so you often see historical sex offenders in DCR panels. 
On occasion you may have an “Existing Prisoner”, or “EP”. These are determinate sentenced prisoners who were sentenced under pre-1991 legislation, but are still serving their sentences. They are generally still serving due to long periods of time spent unlawfully at large (UAL) and are treated the same as DCRs. 
You have the power to direct release on the papers, but no remit power to advise the SofS as to suitability for open conditions. 

Extended sentence – initial/early release – you may see some old EPP (Extended sentence for public protection)  cases that are eligible for early release consideration by the Parole Board or new EDS (Extended determinate sentence) cases; dependant on the length of sentence we will start seeing offenders sentenced to this new sentence under LASPO. These are similar to DCRs in that there is an eligibility date for consideration of early release by the Parole Board, and a point at which automatic release will occur. These cases will obviously have a much longer licence period, but the relevant period for you to consider with regard to the necessity of continued detention is between now and the automatic release date. You have the power to release on the papers, but no remit to comment on suitability for open conditions.

C. Indeterminate Sentence Cases (reviews and recalls)

You are likely to receive two of these cases which may be a pre-tariff, on-tariff or post-tariff review or a recall, either a Life Sentence or IPP case.  All of these cases were ordinarily considered by a single member via the ICM process.

You do not have the power to direct release on the papers in these cases. Where either release or progression to open conditions is a possible outcome, you must send the case to an oral hearing. 
2. The Dossier

The quality of the dossier has a big impact on the assessment of the case.  At this stage the practice of reviewing the dossier has not changed from existing custom and practice.
Members will need to check that they have sufficient quality information upon which to review the case.  Members should bear in mind that there are different requirements for different types of cases so that a dossier for a determinate recall will be very different from an IPP review dossier.  The aim is not to achieve exactly the same format, structure or content in every case type.  
Members should focus on what they need in the individual case to enable them to determine the issues and decide the approach to conclude the case, rather than simply require a particular report as normal practice.  You can issue directions if essential information is missing.  
You will need to ask yourself what information you require to make a decision.  This is likely to include:
· Understanding of offending behaviour through an independent account of the index offence and other offending behaviour (including unconvicted)

Sources: Pre-Sentence Report, Sentencing Judge’s remarks, OASys SARN, psychological assessments, witness statements etc.

· Understanding of motivation to offend which leads to an assessment of risk factors;

Sources: Pre-Sentence Report, OASys, SARN, psychological assessments etc.

· Evidence of change in risks during sentence

Sources: Programme reports, Offender Supervisor’s report, Offender Manager’s report, 

· Assessment of current level of risk

Sources: Offender Manager’s report, OASys, psychological assessments, SARN

· Details of risk management plan 

Sources: Offender Manager’s report, OASys
Bear in mind the proportionality of any information requirement and that you do not need to answer every question in order to make a decision about a case.
3. The Assessment

The points you will want to consider:
· What type of referral is it i.e. what question has the Secretary of State asked us to consider?  The referral for determinate recalls is on the front sheet of the dossier and will tell you which under which section the case has been referred to the Parole Board.  ISPs have a referral page at the front of the dossier.

· What are the key issues in this case that need to be resolved to conclude this review?

· What information is available?

· What is the most appropriate way to conclude the review?  

· Apply the Osborn principles 

· Are there any special features or considerations?
4. Deciding how to progress the case
The most important task is to identify what the specific issues to that case are, in other words, what questions would you need to find answers to, in order to be able to make a decision about the case whether at an oral or on the papers.  
Having done this you then need to decide the approach i.e. whether to:
· Issue a paper decision (exceptions apply)

· Adjourn for further information

· Send to oral hearing, but direct a Directions Hearing

· Send to oral hearing

· Send to oral hearing, but defer
When deciding this, Members will need to apply the principles set out in Osborn as to whether the case requires an oral hearing.  
Full guidance on applying the Osborn principles (as published with PBM 40/2013) can be found at Annex 1 of this document.
NOTE: 
ANY indeterminate recall cases (Lifer and IPPs) must be progressed for an oral hearing unless there are very clear reasons for not doing so such as they accept the recall, there was a recent hearing, the recall evidences a significant increase in risk and they are not seeking an oral hearing.
ANY juvenile/young offenders must be progressed for an oral hearing if they cannot be released on the papers. This includes offenders who were under 18 when the review commenced, or when the decision to revoke the licence was made.  Careful consideration should be given to any offender who is under 21 or was under 21 when sentenced. See Annex 2 for further guidance.
ANY prisoner within a secure hospital setting or mental health unit should be progressed for an oral hearing. Consideration should be given to expediting the hearing.
ANY indeterminate sentenced prisoner who is a potential candidate for release or a progressive move must be progressed to an oral hearing
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1. Juveniles and prisoners in a secure hospital setting or mental health unit automatically progress to an oral hearing

2. Except where there is less than 12 weeks to NPD/ sentence expiry in which case while you are sending to oral hearing, you will need to explain it 

can’t be listed but consider whether you are able to assess risk on the papers (see detailed guidance).  See Annex 3
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When you assess a case you will decide whether or not to send it to an oral hearing or whether to issue a paper decision (including a release decision for determinate cases). 
The following are illustrations of when you may think that it is appropriate to send a case to an oral hearing, taking into consideration the principles set out in the case of Osborn:
· There is a realistic prospect of progression to open conditions or release
· Proper risk assessment demands you see or question the offender or witnesses
· An important matter of  dispute or mitigation i.e. a finding of fact needs to be made that requires oral evidence
· A face-to-face meeting is needed for the offender to be able to put a case or question others’ views
· Experts have different opinions about the offender’s risks and a panel needs to decide  which opinion to prefer
· Legal reps seriously question the paper decision which impacts management now or future reviews
· Offender has legitimate interest in participating in decision making or has a useful contribution
· Wider considerations impact management now or future reviews
· The offender is over tariff and has not had an oral hearing recently
· The offender persuades you an oral hearing will be appropriate
the following are illustration when you may consider that a paper decision is appropriate:
· Prisoner has said that they wish for the review to be concluded on the papers and you agree,but bear in mind our duty to provide a fair hearing
· The previous review was conducted at an oral hearing and there have been no significant changes since then
· There is no support for progression, the prisoner’s tariff has not expired and they have not asked for a review
· The prisoner is serving a new sentence that will not expire until the next review is due although bear in mind that for ISPs open conditions may be an option and that for all prisoners the new sentence may not be relevant to the risk of harm
· Determinate cases: The prisoner has outstanding charges but bear in mind the Broadbent principles
. In summary when there are pending charges, members have the discretion to adjourn until a trial is over, but mere suspicion/allegation by itself is NOT sufficient to keep someone detained. 
· Determinate cases: The prisoner is attending a offending behaviour programme 
· Determinate cases where SED is imminent - cut off is 12 weeks, but MCA members should also alert if SED within 16 weeks due to the current delay in Oral Hearings being listed.  Use standard paragraph explaining this. See Annex 3
· Determinate case: You decide to direct release on the papers
5. Adjourning for more information
On rare occasions, it may not be possible to decide whether a case requires further consideration at an oral hearing, or whether it can be concluded on the papers without further reports. This is a situation where adjourning to oneself is appropriate. 
Where you consider that an oral hearing is required, but certain information is needed before the case is deemed ready to list, refer to the “Cases progressing to oral hearing” section below.
Please keep in mind that by adjourning, Members are essentially delaying the review. Members may wish to exercise caution when adjourning for substantive reports, such as psychiatric assessments, which have not yet been commissioned. If Members adjourn, an explanation as to why they are doing this should be stated on the form. Please note that if adjourning, deadlines for reports must be given. When these reports are received, you will be required to complete the initial assessment (i.e. paper decision or send to oral hearing).
An adjournment may be appropriate:
· When a crucial report is in the process of being written and the recommendations of that report are likely to have a significant influence on whether Members will set Directions or issue a Paper Decision.

· When essential reports are out of date (and therefore further work may have been completed which could affect the recommendations for a progressive move) or a legal representative highlights the existence of a report that is not within the dossier. 

· When reports are in the process of being completed following certain offending behaviour programmes i.e. a SARN. 
· When the prisoner is due to complete a course soon and you want to know the outcome of that programme before deciding how to progress the case.
· For a psychological / psychiatric assessment – but bear in mind the proportionality of this and whether it is possible to obtain the information from other sources.
· Where the directed report may have a significant impact on the directions you make for an oral hearing in terms of witnesses / further reports etc.
Directions for non-disclosure applications can be made as an adjournment. If minded to conclude the review on the papers, members should always make directions on any non-disclosure application before concluding the case. Please see Annex 4 for guidance. The directions template guidance provides a choice of text that may be helpful when making non-disclosure directions but each case must be considered individually.

II. Issuing Paper Decisions
Where you conclude the case on the papers please use the relevant template at Annex 7 and follow framework and guidance on reasons at Annex 5 of this document. It is important to note in the decision whether the panel was provided with written representations.
1. Test for release

Please refer to Annex 6. Members are reminded that following the provisions in LASPO and Counsel’s advice following the case of King, that determinate recalls must only have the statutory test for release applied and that it is no longer appropriate to balance risk against the benefits of release. It is also best practice to only rehearse the statutory test and to avoid any temptation to explain it.  Breakdown in supervision is also no longer a reason for continued detention although of course if a member concludes that non-compliance may lead to an unacceptably high risk and there is evidence of a poor record of breaches of trust then that may influence the decision. 
2. Release decisions:

Only determinate/extended sentenced prisoners may be released on the papers. This applies to both initial release and recall reviews.

Where you consider an indeterminate sentence may be suitable for release, it must be sent to an oral hearing.
3. Negative decisions:

Not all cases will warrant an oral hearing and there will be times when a negative decision can be issued even once the principles of OBR have been applied.  It is very important that your approach is well documented and fair.  As of September 2014, 19% of ICM cases and 77% of determinate recalls received negative paper decision.  You should bear in mind that if a prisoner believes that their case should have been considered at an oral hearing, they may apply for the decision to be reconsidered.  
Members should include in their paper decision a standard paragraph:

“in making this decision the panel has considered your case against the principles set out in the case of Osborn, Booth & Reilly [2013] UKSC 61 concerning oral hearings. The panel does not find that there are any reasons for an oral hearing and you have not submitted any reasons for an oral hearing. Therefore your case is being concluded on the papers. However, if you believe that your case should proceed to an oral hearing, you are invited to submit further representations to the Parole Board within 28 days of receipt of this decision.”

III. Building an Oral Hearing
Where the case is being progressed to oral hearing, the starting point is to identify the purpose of the oral hearing (what are the key issues and needs/complexity of the case) such as:
· What are the risk factors?

· Has there been an analysis of offending that informs an assessment of risk?

· What areas of risk remain outstanding?

· Does the offender have a good insight into their risks and how to manage them?

· Does the allegation that led to recall / return to closed go to the question of risk?

· What weight to put on security concerns / unconvicted offending / allegations of domestic violence.

· Has instrumental violence been addressed – does it need to be?

· Is there a good enough understanding of why the offender is violent / offends sexually?

· Do we have a good enough understanding of the offender’s behaviour in the index offence and their triggers / motivation for behaving in such a way?

· Establish facts/resolve disputes re adjudications/ circumstances of recall

· Evaluate the impact of offending behaviour work on risk

· Understand implications of learning disability / mental health issues (e.g. on behaviour, risk management, ability to benefit from OB work).

· Test the robustness of RMP and motivation of offender to comply, resolve differences of professional opinions
At this stage, it is important to take full account of any views which the prisoner or their legal representative may have expressed in their representations.  
There is a single directions template, no matter the type of case being considered. You are required to complete each of the sections in each case. 
Key issues

Always complete the first box on the directions template (see Annex 7 for templates) headed “key issues”. 
The amount of information you set out here will depend on the reason you are sending the case to an oral hearing and complexities of the case. If, for example, you have an offender who has progressed well through the system and has recommendations from report writers for release or a progressive move, it may be enough to state this and indicate those areas which you’d like to test with oral evidence (e.g. the detail of the release plan, any question marks you have or gaps in the paper evidence, particular risk factors or lack of protective factors that may be of concern etc. etc.). Be careful not to go too far in tying the hands of the oral hearing panel, but be clear as to the main focus of the oral hearing. This will assist both offenders and witnesses in preparing for the hearing.
Where you have taken detailed legal reps into consideration, perhaps due to disputed facts, then it is important to make that clear here so that witnesses will know what the purpose of the oral hearing is. Remember they may not have seen the legal reps. If the content of the representations is pivotal, then it may be worth directing that all, or some report writers are provided with a copy of them. 
In order to help you decide what sort of areas you should cover in this section, think about the pre-hearing discussions you have with your panels before oral hearings and the sort of issues you all agree are the important ones to cover in questioning. You don’t have to go too far, but if there are a number of risk factors, but your biggest concern or question mark is attitudes to women, or drugs, or criminal lifestyle, then say so. Going into too much detail for some offenders could well help them know which things to hide from the oral hearing panel, but generally speaking, identifying key issues will enable an effective hearing as both parties can be prepared to provide evidence on those matters in particular.  
Bear in mind too that there are some issues that may be interesting but are not necessarily directly relevant to the panel’s decision.  The key issues are those which are directly relevant to a panel making a decision about risk.
Having identified the key issues, you can then start to build the Oral Hearing

The components of the oral hearing are:

· The panel

· Reports

· Witnesses

· The prisoner and

· Panel logistics

Reports

General guidance

Consideration should be given to what essential information is missing or should be obtained and made available before the OH, and appropriate directions issued. This will be dictated by what is required to address the specific issues you have identified. 

Those responsible for implementing directions need precise instructions, so it is essential that directions are clear.

Bear in mind that is currently takes at least 10-12 weeks to list a case. There are some delays in non-recall cases, currently up to an additional six months. Where you are directing reports to be provided 4 weeks in advance of the hearing, please add the Direction under that section but leave the target date field blank. Once a hearing date is set, the Case Manager will inform PPCS of the precise deadline of those reports.
All Directions made should be necessary to enable the panel to do its job properly and should not be made for any other reason or agenda.  Directions need to be focused on risk and essential to the decision the panel has to make. Further guidance on direction setting can be found in Annex 8:
· Directions should always be proportionate, reasonable, necessary, lawful and deliverable.

· Always set a deadline for Directed written reports or documents.

· Avoid jargon and stock phrases; please use plain language as the prisoner should also be able to understand exactly what the Direction means. 

· Avoid lengthy Directions, which have the potential to confuse recipients.  They can also mean that there is a lack of clarity in precisely what is required. If you do consider it to be necessary to provide some narrative, ensure that the specific Directions seeking reports/documents are clearly and obviously set out.

· Avoid issuing too many Directions. If you find yourself setting a lot of Directions, ask yourself if you are seeking this information because it is necessary in order to make a full and fair assessment of the case.  If you are making Directions for a different reason, consider whether there is a more appropriate process to achieve the outcome. 

· Use clear and precise language that focuses on the outcome required. 

· Be mindful of how long it will take to get any report that is requested.   It can take up to three weeks to get an old report (for instance, the sentencing remarks) if it has been archived.  The production of a new psychologist’s report can often take at least three months and with a post-course risk assessment, such as a SARN, these can take around six months to produce.  A guide giving typical timeframes for the more usual reports is available at Annex 9
Addendum reports

Be flexible.  There is no set rule for updating reports over a certain age.  If it does not look as if things will have changed significantly, why not ask for updates only where there has been a significant development .

Try not to issue “standard” directions for updating reports. This can be a waste of resource for hard-pressed OMs and OSs where they can just as easily provide a verbal update at the oral hearing. Where a specific report (say an end of programme report, a SARN, or other potentially pivotal report) is due to be served before the hearing, then directing an addendum from the OM/OS in advance is generally good practice. 
Where a report does not cover an area that you regard as a key issue, an addendum report prior to the hearing is usually worthwhile. Otherwise, a direction that OM and/or OS is only required to provide an addendum report prior to the hearing if there are adverse developments should usually suffice.
	Dropped charges

Where the panel may need to make a finding of fact such as dropped charges / domestic violence allegations / adjudications dismissed on technicality – think about witness statements etc.
SARNs

Completion of SARNs by Probation Practitioners. Recent cases have highlighted some confusion regarding Structured Assessment of Risk and Need (SARN) reports.  These reports are not based on a uniquely psychological perspective and are simply based on the evidence from the offender, his records and progress during the treatment programme.  Both psychologists and probation officers are eligible to be trained and accredited in exactly the same way to provide SARN reports.  
A SARN report produced by a psychologist is not strictly a psychological assessment in the sense that it is not informed by uniquely psychological theories or assessment techniques.  If a panel requires a psychological assessment, for example to determine whether other factors such as personality traits are relevant to the assessment of risk, this may need to be directed separately. 
SARNs provide valuable evidence and in many cases, panels may find that the SARN will provide a sufficient assessment for the purposes of making a decision. If you are uncertain as to whether you need to direct a psychological or psychiatric assessment, you can seek advice from a specialist member.

Prisoners transferred during the parole window

Where a prisoner has been transferred, it is important to stipulate which prison should take responsibility for providing specific reports.  If a prisoner is transferred during the parole window then it is always the sending establishment who have responsibility for ensuring the dossier is disclosed.  However, depending on the time that has elapsed since the transfer, the receiving establishment may need to provide update reports. The key issue here is to determine who and what is required to ensure that up to date information can be supplied, as well as the reason for the transfer, and if it has a bearing on risk.

Reports commissioned by the prisoner’s representative

The Parole Board can direct the disclosure of a psychiatric or psychologist’s report that has been commissioned by the prisoner’s representative but Members should be aware that such a direction cannot be enforced against the prisoner’s wishes.    
Security Information

Security information should be treated no differently from any other written evidence. If any details are sensitive, the Secretary of State can make a non-disclosure application under Rule 8 to withhold information from the prisoner.  It is good practice however to ask for security information.
Conflicting specialist opinions
A direction should be issued for the mutual exchange of the reports and the specialists can be directed to provide a report indicating the areas of agreement and dispute. In doing so, the real issues can be more readily identified and the timetabling of the evidence more realistic. Specialists are well used to following this procedure in the criminal and civil courts.


	

	Best practice:

· For prisoners sentenced to Life before 2000, the Judge’s remarks will be in a report to the Home Secretary, which can be requested if not already in the dossier.

· In respect of security information, Members should request the Mercury System report to help the panel make its assessment. 

· If a prisoner has appealed their sentence, Members will find it useful to request the appeal decision. This is a mandatory document for ISPs.
· If a prisoner has spent time in a Therapeutic Community Programme, the End of Therapy Report is an essential document, which is likely to assist the panel. 

· Prisoners in Scotland and Northern Ireland are managed differently to prisoners in England and Wales and therefore processes, roles and reports may differ. For example, decisions to move Scottish prisoners to open conditions is made by the prison and never referred to the Parole Board.  

· If a prisoner is not represented, consider suggesting that arrangements be offered to the prisoner to secure representation, should they want it, prior to the hearing.  However bear in mind that many prisoners are no longer eligible for legal aid.

	

	


Directions for witness attendance
Principles in directing witnesses:
· Why do you need them there?  

· Tell them why you need them there? (if the issues have been identified, it should be clear)
Good practice in directing witnesses:
· Members should be able to specify precisely why the witness should attend and which issues they should address.  

· In general, where information is available in the form of documents and it is not contested, it may not be necessary to call the author as a witness.  For instance, at a recall hearing, where the reason for recall was a prisoner’s behaviour in a hostel, the evidence of the supervising officer supplemented by statements and copies of the relevant pages from the hostel log may obviate the need for the hostel manager to attend as a witness.  Similarly, it is usually unnecessary to call a number of prison officers to give evidence about someone’s custodial behaviour, unless there is a material dispute.  If a specialist report is not contentious, you may not need the report author to attend the OH.

· Many of the psychologists working in the Prison Service are “trainees” in terms of their chartered forensic psychology status.  Questions have arisen over whether it is appropriate for them to give evidence or whether their supervisor should do so.  There will usually be no problem with their giving evidence but generally, a report writer who is a trainee may want his or her supervisor to be present at the hearing and will seek to arrange this directly with that individual. Ultimately, it is for the psychologist to assess whether the supervisor should attend.  This decision will be greatly assisted by the precision with which the directions set out the issues which the panel will need to question the psychologist on.  

· Serving prisoners should not normally be called as witnesses, unless this is unavoidable; the logistical difficulties around securing their attendance are likely to be considerable.  Any necessary evidence from other prisoners should be in writing, wherever possible. 

· It is also good practice to avoid calling as witnesses prison officers from a previous establishment unless there is a very specific incident they observed or risk issue on which no-one else can comment.  Members should bear in mind that the prisoner’s file will have been transferred to his or her new establishment so staff who worked with him or her previously will not have had the opportunity to refresh their memories by reference to it.

· Children should not be called as witnesses and there would be difficulties in their coming into a prison to give evidence.  Members will also wish to consider how useful might be the evidence of a victim of domestic violence who has retracted any previous allegations. 

· Where there is a realistic prospect of release, and particularly with a prisoner in open conditions, or one who has been recalled, the attendance of the Offender Manager will always be necessary. 
· If the supervision of a prisoner is likely to change on release, for instance because he or she is to be relocated to another area, Members may wish to consider directing the attendance (by video or phone) of the future  Offender Manager so that the panel can be satisfied about the robustness of the risk management plan and release arrangements.
· Where you consider that it may be appropriate for a witness to give evidence by telephone or video link, please indicate that this may be the case, subject to the final say by the Panel Chair. 
· When setting Directions for witnesses to attend hearings, please direct a named individual (with their job title, where applicable) to attend, rather than just referring to their profession.

· Where you have granted the hearing on the basis that the offender has provided tenable grounds as to why a face to face encounter with the Board is necessary, do not feel obliged to call any other witnesses. 

· A prisoner may request a witness attends the hearing but the final decision lies with the panel chair.  However it is good practice to accept such applications unless there are particularly strong grounds for refusing them. 
Where you consider a witness to be necessary, you should direct their attendance, but make it clear that the Panel Chair will have the final say on witness attendance. (Please do not declare that a witness is not necessary, as the Panel Chair may have a different view. It is easier to stand down a witness than to direct the attendance of one who has been told he is not required). 

Specific considerations
Secretary of State:  there have been instances of directions to the Secretary of State that he should be represented at the hearing, even that he should be legally represented.  Please refrain from doing this.  The Parole Board has no power to order the Secretary of State to be represented; it is entirely a matter for him to decide. A Direction may express a comment that it would assist the panel if the Secretary of State were to be represented; that leaves it open to the Secretary of State to exercise his discretion. You may wish to do this in particularly complex or high profile cases. Similarly, it is not for the Panel to direct that a victim attends to read their Victim Impact Statement if there is one in existence without an application received via PPCS. 
Prisoners with mental health concerns:  guidelines are available on the procedure for hearing cases in secure units.  Some additional reports and witnesses, over and above what would be the norm in prisons, are usually required.  Members may consider requesting reports from previous periods spent in a secure hospital. MCA Members may also wish to consult colleagues who are specialist Members for advice in setting appropriate Directions where on-going mental health issues are relevant to risk. See Annex 10.

Deportation Cases (ISP only): In cases where the Secretary of State has not exercised his right to automatically remove a prisoner at the Tariff Expiry Date, under the “Tariff Expired Removal Scheme” (TERS) the case will be referred to the Board. Such prisoners are entitled to be considered for open conditions and panels must address themselves to the issues of risk; likelihood of absconding; and compliance with temporary leave as outlined in the directions. In a case where, for example, a prisoner will not receive home leaves because he is to be deported, the Secretary of State may still benefit from the Board’s views on risk and absconding. Similarly, if the Board makes no recommendation for open conditions solely because there is an unacceptable risk of absconding, the Board’s assessment of risk will still be useful to those managing the sentence. In such cases, there should always be a report from Immigration Enforcement.  If this is missing please contact the Secretariat Case Manager to make enquiries. 

Where a case is actively under consideration for removal under TERS, the Parole Board review should continue to progress.
Directions Hearing

A directions hearing may be helpful where there are complex issues and it is essential to achieve clarity between the Board and the parties in order to ensure that appropriate directions can be issued.  They are relatively rare but can assist in resolving complex issues and ensuring that the substantive hearing can proceed smoothly.  The prisoner does not need to attend the directions hearing which can take place at a mutually convenient location for the panel, representatives and any witnesses required. 
Panel logistics

The next stage is to build the hearing requirements from a set of initial assumptions which are added to, based on the needs of the case and taking into account the view of the prisoner and/or their representative:
· The starting point is that a  panel will require a single member unless additional members are considered necessary

· The case is considered suitable for a video link hearing 

· Witnesses will only be required where they can directly address the issues identified
· Witnesses may give evidence by video or telephone link, where the appropriate facilities are available.
· The legal representative will be in attendance

· The case will be allocated 90 minutes unless additional time is required.
You will then build on each of the above criteria according to the needs of the case which should be proportionate. 
Below is some guidance on factors which you could consider.  Where the member varies or adds to the basic assumptions above, they should provide a short explanation linking their reasoning to the issues in the case.  
· Is a video link hearing suitable for this case

Consideration should be given to whether the hearing can be conducted via the hub, or via telephone/ TV link. There should be a presumption that a hearing, or participants in it, can be accommodated in this way, to increase the availability of the participants. 
Members should be aware that not all prisons are able to link to the Parole Hub, however, all cases should be considered for suitability for a video link hearing. The assumption is that most cases should be suitable to be heard by video link. When considering suitability, members should identify relevant issues within the dossier for themselves and also take into account any representations made by the offender or his legal representatives.
This guidance is not intended to restrict members, or to suggest that where such factors are present in an individual case it will necessarily mean it is not suitable for a video link hearing. Instead, it simply provides a list of factors which may mean that the case is unsuitable. Each case must be considered on its own merits.

Factors which may mean a case is unsuitable for a video link hearing:
· Physical impairments/disabilities (e.g. sight or hearing problems);

· Mental health concerns, or cognitive problems (e.g. learning difficulties);

· Complex risk assessments involving numerous witnesses and/or contested or disputed evidence.
· Language issues
Additionally, video link is not suitable for children under the age of 18.
Even if the case is not suitable to be heard by videolink, it may still be effective for some or all witness evidence to be heard by video or telephone link.  This method can facilitate the availability of witnesses and free professional witnesses to undertake other work including report writing for other cases, rather than travelling for long periods.

· Will issues in the case dictate that it needs less/more than 90 minutes – if so, how much less/more time will be required?

Once the witnesses required to attend have been identified, hearing time can be allocated, taking into account the number of witnesses to give evidence and the complexity of the issues to be determined. The time needed for a witness to give their evidence may be affected by the particular circumstances. Consideration should be given to what type of review is being heard, i.e. is it an indeterminate sentence prisoner’s first review etc.
Time estimates for an OH should ideally be given in half hour slots e.g. 90 mins or 2 hours etc., and should be more specific than ‘a half- day’. The starting point should be 90 minutes, which may well be adequate for OHs with few issues or areas of dispute, or where an OH has been granted without live witnesses other than the prisoner. It may be helpful to estimate the anticipated length of time each witness is likely to take to give evidence.
In allocating time for the hearing, account should be taken of any potential attendance of victims to read their statements. This may only become known at a late stage.  Other factors which influence the length of a hearing include:
· Number of members on the panel

· Number of witnesses

· Whether the prisoner is represented, has a learning disability or mental health issue, or whose first language is not English (especially if  an interpreter is being used).
· Whether the victim is attending to read their statement
· Whether the issues have been clearly identified in advance

· Whether everyone turns up on time

· Whether digital recording is being used (it can shorten hearings)

Some broad principles for setting the length of a hearing are: 
If single member panel - Allow 30 - 45 minutes for the prisoner to give their evidence, allow 10 - 20 minutes for each witness and allow 10 - 20 minutes for closing submissions and contingency. 

If a 2 member panel – between the time for a single member panel and three member panel. 

If 3 member panel - Allow 45 minutes – 1 hour for the prisoner to give their evidence, allow 20 – 30 minutes for each witness and allow 20 – 30 minutes for closing submissions and contingency.  

If early identification can be made on cases that may need more than 3 hours this will facilitate more efficient listing and avoid an adjournment on the day.
· Panel composition
· Will it need an additional member/s on the panel

· Are there any requirements in terms of specialist members

· Are there any requirements in terms of specialist chairs

The MCA member should determine whether the OH can be properly conducted by a single member or whether other members are required. The greater the number of witnesses or issues to be addressed, or their complexity, the more likely it is that a second (or in compelling circumstances a third) panel member would assist in conducting a fair, effective and time-efficient hearing

The member should also determine whether the case would benefit from a specialist member, either as a second or third co-panellist.  
Complex or high profile cases: if members consider that there are complex legal issues that may require a judicial chair for example, or identify that a case is high profile for any reason and may require the Chairman to consider whether he wishes to appoint a panel meeting particular relevant criteria as appropriate, they should contact the Legal Advisor in the first instance.

Terrorism Act offences – where the case before you is a terrorism or terrorism-related offence, please ensure that you flag it up to the Case Manager when sending in Directions to the Board. Listing must be made aware that a case is a Terrorism Act case so that the Chairman may be consulted as to the appropriate panel to be appointed. 

Further guidance on identifying the need for specialist panel members is provided in Annex 11.
· Other Points

Consideration should also be given to any specific needs of the prisoner and the witnesses. Any wheelchair access requirement should be noted. The need for an interpreter can also increase materially the length of a hearing. It is probably reasonable to double the time allowed.  If it is clear from the dossier that an interpreter will be needed, one should be supplied automatically by the prison.  Members should make reference to this and could direct the Secretary of State to provide one to avoid the possibility of having to adjourn or defer the case on the day.

Members should consider whether the prisoner has any additional needs (such as religious or special needs) that might affect the logistics of the hearing, for example whether a prisoner might require regular breaks or would be better suited to a morning hearing, or where it is known the prisoner is a practising Muslim that the hearing probably ought not to be listed during Ramadan and certainly not at Eid.
Where a request for the attendance of an observer is made, information should be sought as to their identity and their interest in attending, before determining whether to grant the request. Ultimately the decision will lie with the Chair panellist.
By going through these points the Member can build up the case requirements and set these out on the appropriate template.

ANNEX 1

Practice Guidance for referring cases to Oral Hearings
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1
Overview
1.1
Following the Supreme Court’s judgment in the case of Osborn & others v Parole Board [2013] UKSC 61, the Parole Board has revised its existing practice guidance on the consideration of the necessity of or suitability for oral hearings to assist both members in making their decisions, and offenders and their representatives in understanding the Board’s position following the judgment. 

1.2
There remains no statutory entitlement by right to an oral hearing before the Parole Board for any case other than life or indeterminate sentenced prisoners who are assessed as ‘not unsuitable’ for release, or life or indeterminate sentenced prisoners at first review following recall. However, the UKSC judgment clearly indicated that the previous policy and practice of the Board could no longer stand. This means a fundamental change in the way the Parole Board regards the purpose of and necessity for an oral hearing in each case before it. While this does not mean that an oral hearing will be necessary in every case, the judgment has significantly broadened the circumstances in which such a hearing will now be required.

1.3
Detailed practice guidance follows at section 3 below, but members should note the main change in the position at law following the judgment. Fairness to the prisoner is now the overriding requirement; the perceived utility of an oral hearing is not the deciding factor. Prior to the Supreme Court decision, the domestic courts had agreed with the Board’s position that a relevant factor in deciding whether or not to hold an oral hearing was whether such a hearing would be likely to make a significant difference to the final outcome. In cases where it would not be likely to make a significant difference, the courts had considered that a hearing on the papers, with written representations, was procedurally fair. This is no longer the case.

1.4
It is therefore necessary for the Board to fundamentally change the way it thinks about oral hearings; where previously we might not have held an oral hearing in circumstances where resolving a dispute of fact or hearing mitigation would have no material affect on the outcome, this is no longer the position. It is purely a question of fairness to the prisoner.

2
Osborn & others – the Judgment
2.1
The court found that board had breached its common law duty of procedural fairness to the three appellants and article 5(4) ECHR, by failing to offer them oral hearings. In judgment of the Court, Lord Reed clarified that human rights is not a distinct area of the law based on the case law of the European Court, but permeates our domestic legal system. Lord Reed reminded us that “paper” decisions at the ICM stage are provisional and the right to request an oral hearing is not an “appeal”. (Members will be aware that we had already amended our template wording to remove references to the word “appeal”, however, the approach taken by the Board often remained one of a challenge to the paper decision as opposed to a separate question of whether fairness required an oral hearing before a decision could be reached). Lord Reed also stated that a prisoner need only persuade the board that an oral hearing is appropriate. The common law duty to act fairly is influenced by the requirements of art 5(4); if we comply with the former then typically we’ll also comply with the latter.

2.2
Lord Reed sets out guidance on complying with common law standards in this context. The Board should hold an oral hearing whenever fairness to the prisoner requires one in the light of the facts of the case and the importance of what is at stake. By doing so, the Board will act compatibly with art 5(4).
2.3
In paragraph 2 of his judgment, Lord Reed summarised the conclusions he had reached. The full judgment may be accessed here, but for ease of reference, paragraph 2 is copied below. We have emboldened those paragraphs which are particularly significant:

“2 i) In order to comply with common law standards of procedural fairness, the board should hold an oral hearing before determining an application for release, or for a transfer to open conditions, whenever fairness to the prisoner requires such a hearing in the light of the facts of the case and the importance of what is at stake. By doing so the board will also fulfil its duty under section 6(1) of the Human Rights Act 1998 to act compatibly with article 5(4) of the European Convention for the Protection of Human Rights and Fundamental Freedoms, in circumstances where that article is engaged.

ii) It is impossible to define exhaustively the circumstances in which an oral hearing will be necessary, but such circumstances will often include the following:

a) Where facts which appear to the board to be important are in dispute, or where a significant explanation or mitigation is advanced which needs to be heard orally in order fairly to determine its credibility. The board should guard against any tendency to underestimate the importance of issues of fact which may be disputed or open to explanation or mitigation.

b) Where the board cannot otherwise properly or fairly make an independent assessment of risk, or of the means by which it should be managed and addressed. That is likely to be the position in cases where such an assessment may depend upon the view formed by the board (including its members with expertise in psychology or psychiatry) of characteristics of the prisoner which can best be judged by seeing or questioning him in person, or where a psychological assessment produced by the Ministry of Justice is disputed on tenable grounds, or where the board may be materially assisted by hearing evidence, for example from a psychologist or psychiatrist. Cases concerning prisoners who have spent many years in custody are likely to fall into the first of these categories.

c) Where it is maintained on tenable grounds that a face to face encounter with the board, or the questioning of those who have dealt with the prisoner, is necessary in order to enable him or his representatives to put their case effectively or to test the views of those who have dealt with him.
d) Where, in the light of the representations made by or on behalf of the prisoner, it would be unfair for a “paper” decision made by a single member panel of the board to become final without allowing an oral hearing: for example, if the representations raise issues which place in serious question anything in the paper decision which may in practice have a significant impact on the prisoner’s future management in prison or on future reviews.

iii) In order to act fairly, the board should consider whether its independent assessment of risk, and of the means by which it should be managed and addressed, may benefit from the closer examination which an oral hearing can provide.


iv) The board should also bear in mind that the purpose of holding an oral hearing is not only to assist it in its decision-making, but also to reflect the prisoner’s legitimate interest in being able to participate in a decision with important implications for him, where he has something useful to contribute.


v) The question whether fairness requires a prisoner to be given an oral hearing is different from the question whether he has a particular likelihood of being released or transferred to open conditions, and cannot be answered by assessing that likelihood.

vi) When dealing with cases concerning recalled prisoners, the board should bear in mind that the prisoner has been deprived of his freedom, albeit conditional. When dealing with cases concerning post-tariff indeterminate sentence prisoners, it should scrutinise ever more anxiously whether the level of risk is unacceptable, the longer the time the prisoner has spent in prison following the expiry of his tariff.


vii) The board must be, and appear to be, independent and impartial. It should not be predisposed to favour the official account of events, or official assessments of risk, over the case advanced by the prisoner.


viii) The board should guard against any temptation to refuse oral hearings as a means of saving time, trouble and expense.


ix) The board’s decision, for the purposes of this guidance, is not confined to its determination of whether or not to recommend the prisoner’s release or transfer to open conditions, but includes any other aspects of its decision (such as comments or advice in relation to the prisoner’s treatment needs or the offending behaviour work which is required) which will in practice have a significant impact on his management in prison or on future reviews.

x) “Paper” decisions made by single member panels of the board are provisional. The right of the prisoner to request an oral hearing is not correctly characterised as a right of appeal. In order to justify the holding of an oral hearing, the prisoner does not have to demonstrate that the paper decision was wrong, or even that it may have been wrong: what he has to persuade the board is that an oral hearing is appropriate.

xi) In applying this guidance, it will be prudent for the board to allow an oral hearing if it is in doubt whether to do so or not.


xii) The common law duty to act fairly, as it applies in this context, is influenced by the requirements of article 5(4) as interpreted by the European Court of Human Rights. Compliance with the common law duty should result in compliance also with the requirements of article 5(4) in relation to procedural fairness.


xiii) A breach of the requirements of procedural fairness under article 5(4) will not normally result in an award of damages under section 8 of the Human Rights Act unless the prisoner has suffered a consequent deprivation of liberty.”

3 Practice guidance to members

· All members, when considering a case on the papers, must apply the principles set out by the Supreme Court in the case of Osborn;

· If in any doubt, we should hold an oral hearing;

· Fairness to the prisoner in the individual case before you is the over-riding factor;

· We can no longer decline an oral hearing merely because it’s unlikely to make any difference;

· We must not be tempted to refuse an oral hearing in order to save time, trouble or expense;

· While there are some phrases in the judgment which might be construed to say that the Board has a role in sentence planning, the Board considers that the judgment does not vary our statutory role, or widen the Secretary of State’s terms of reference to include assessing a prisoner’s sentence plan and offending-behaviour work. But Lord Reed observes that the Board may consider a variety of matters and recognises the Board’s role in determining how those with responsibility for providing the sentence plan may act when it assesses the existing risk factors and progress. We must therefore consider the need for an oral hearing having regard to any controversies or disputes in relation to any matter which we may properly mention in our decisions;

· The panel ought to consider whether or not fairness implies an oral hearing, even where the prisoner doesn’t ask for one. But the panel may consider the fact that the prisoner hasn’t asked for an oral hearing as a factor against an oral hearing;

· Save where there are exceptional reasons against a video-link, the video hub may be equated with a face-to-face hearing;

· From now on, it may be sensible for all decisions to cite the judgment. A paper decision might still refuse an oral hearing: for instance, if the prisoner offers no reasons for an oral hearing and there would not be anything to discuss at an oral hearing. In these circumstances, the panel might write: “We/I have considered the principles set out in the case of Osborn, Booth & Reilly [2013] UKSC 61 concerning oral hearings. We/I do not find that there are any reasons for an oral hearing. In addition, the prisoner has not submitted any reasons for an oral hearing.  Therefore an oral hearing is declined.”

Annex 2

JUVENILES AND ORAL HEARINGS
Our current policy is to have oral hearings for all juveniles serving extended sentences for public protection who apply for parole while under the age of 18.

Following a consultation exercise the Executive Team and Management Board have agreed the following agreed proposals, which will be put into immediate effect:

a) The policy where all EPP parole applications are progressed directly to an oral hearing is to continue.

b) The suitability for re-release of children serving determinate sentences who have been recalled will be considered on the papers within 2 days of referral; they will be entitled to an oral hearing if release is not directed on papers.

c) All children serving life sentences, including indeterminate sentences for public protection, will be progressed through MCA directly to an oral hearing.

d) The Listing Prioritisation Framework will be revised to assign all under 18 year old offenders top priority alongside adult recall cases.

The point at which the age of the offender is considered will be:

a) The age at the time the review commences (i.e. 6 months prior to Parole Eligibility Date or anniversary).

b) The age at the point of recall.
c) The age at the time the review commences (i.e. 6 months prior to tariff expiry or the date for subsequent review fixed by the Secretary of State). 
One operational implication of this policy will be to increase juvenile oral hearings and the accompanying workload. However, the work done around the proposals identified that the numbers of relevant juvenile cases are relatively low. It is not estimated that there will be any significant or effect to our workload and backlog.

MCA members should note that any cases which are before them for assessment where the offender was under 18 at the time the review commenced cannot be subject to a negative decision at MCA stage and must progress to oral hearing. Case Managers will endeavour to identify such cases and they should only go before the duty MCA member, but members receiving MCA allocation cases are requested to double-check the date of birth of any HMP or DPP cases allocated to them to ensure the policy is being properly applied.

Annex 3
Determinate or Extended Sentence Recall cases: specific issues

1. Imminent or close Sentence Expiry Dates

Imminent Sentence Expiry Dates (SEDs) have always been an issue for the Board when cases require an oral hearing and where there are just a few weeks to SED. The Board has always made every attempt possible to list such cases. It is not always possible to do so and even when it is possible, such hearings are often impracticable, or bring no discernible benefit to the offender even where there is a decision to release as there can be little or no time to put it into effect before automatic release takes place. 

As we are now sending more and more cases to oral hearing post-Osborn, the Board has considered the impact on listing and the available resources. We are currently listing to full capacity and using all panel chairs (judges and independent chairs) to the fullest extent. This means that it is less likely that we will be able to convene an expedited panel to deal with an urgent recall case and in making attempts to do so, it is likely other cases will be adversely affected, causing delays for some prisoners in order to provide other prisoners with an oral hearing where their release will take place automatically relatively quickly in any event.

In order to mitigate the effect of this, the Board has decided that, absent exceptional circumstances, it will formally impose a cut off point at which it will declare that although an oral hearing is ordered, there is insufficient time available to list such a hearing. This point will be where there are fewer than 12 weeks to the SED from the point at which the case is sent to oral hearing. This is on the basis that we would only aim to list hearings with 4 weeks between the hearing and the SED (i.e. up to 8 weeks after decision to send to oral hearing).

2.1 Guidance to members where the SED is less than 12 weeks away at the point of consideration of oral hearing (i.e. paper recall panel, or later request for oral hearing)

Members are advised that they should still make the decision as to whether, applying the principles set out in the UKSC judgment in Osborn, an oral hearing is necessary. 

Where an oral hearing is necessary, but cannot be accommodated due to the forthcoming SED, members should consider whether there are exceptional circumstances that mean that in the individual case before them, the cut off point of 12 weeks should not be applied. Such circumstances can include, but are not limited to, medical/mental health issues (for example where the offender’s mental health is suffering due to his continued detention), and/or compassionate reasons (for example where the offender is the primary carer for a dependant whose health is suffering due to his continued detention). If such exceptional circumstances are identified, the member should send the case to oral hearing, directing that the listing be expedited and ensure that they inform the Parole Board secretariat immediately, so that steps may be taken to convene a panel.

Where an oral hearing is necessary, but cannot be accommodated due to the forthcoming SED, and there are no exceptional circumstances, members should reflect this in their decision. Suggested wording may include the following:

“The panel considers that an oral hearing is appropriate in this case. Unfortunately, as your Sentence Expiry Date (SED) is on xx/xx/xxxx, the Parole Board is unable to convene an oral hearing before you will be automatically released at your SED. This means that it will not be able to hold your oral hearing.”

Where possible, the panel should then go on to make a decision on the papers. It is recognised that it will not always be possible to make a decision on the papers, as the reason for holding an oral hearing may be that risk cannot be properly assessed without oral evidence.  However, the panel should make what risk assessment it is able to on the written information and indicate whether further information on the papers can and should be provided to the Board between now and the SED. This will enable the Secretary of State to refer cases back to the Board on the papers prior to SED where there is some chance of early release even without an oral hearing (e.g. cases where with a shorter period to SED and further information, particularly a release address, a release on the papers decision may be a possibility). 

In reaching a decision on the papers, it may be useful for the panel to narrow down the issues and explain why, had time allowed, you would have sent the case to an oral hearing. A short summary of the issues within the conclusion section would identify the specific issues relevant to the need to hear further oral evidence.  An example of such a conclusion might be:

“The panel notes that there are issues in relation to events leading to recall, specifically …………. / your attitude towards your licence and use of drugs/alcohol.  These issues are relevant to risk. 

Your list of previous convictions is missing and an analysis of your offending behaviour is relevant to risk. 

A mental health assessment is yet to be undertaken, issues in respect of your diagnosis of PTSD and your use of alcohol to suppress such stress and trauma are relevant to risk.”

Where the panel cannot properly make an assessment of risk without an oral hearing, wording such as this may be considered:

“The panel concluded that your case cannot finally be dealt with on the papers alone and had time allowed would have directed that your case be sent to an Oral Hearing. For now, with these issues of risk unresolved and for the purposes of public protection the panel makes no direction for your release.”

2) Re-referrals

Members sitting as Duty MCA Member or on oral hearing recall panels should be aware that there will be a number of cases that have reached the point of litigation (either at pre-action stage or a judicial review claim before the court). Following the Osborn judgment, the Board is conceding on many such cases where offenders are challenging a refusal made prior to the UKSC judgment. In such cases, the Board will need to seek a fresh referral of the case from the Secretary of State and will undertake to provide an oral hearing.

Members will be provided with a formal file note explaining the circumstances of the decision to concede and invite a re-referral of the case. The Litigation Team will aim to ensure that sufficient information is provided to the Duty MCA member and the oral hearing panel to explain why the case is being sent to an oral hearing (this may include the pre-action letter or the grounds of the JR claim). If you have such a case before you, but do not feel you have sufficient information to make appropriate directions etc., please do not hesitate to contact the Legal Adviser, Natalya O’Prey, in the first instance. Please note that this is not a case of administrative staff over-ruling a judicial decision to refuse an oral hearing; it is a decision taken on the basis of legal advice as to whether a particular decision is defensible or not. Once the Board has given an undertaking to provide an oral hearing during litigation, it is not open to the Duty MCA Member to overturn that decision and you are solely being asked to make appropriate Directions for the hearing. 

Annex 4
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1
Background

1.1
PSI 61/2010

In December 2010 the Secretary of State published a PSI which sets out the Secretary of State’s guidance and procedures for his staff for handling sensitive information.


When the PSI was written (December 2010) the Parole Board Rules are not engaged in the following types of cases:

1. DCRs

2. ESP annual reviews after recall

3. ESP or SDS recall reviews

4. Lifers/IPPs at pre tariff or referred for advice post tariff

The procedures governing the handling of sensitive information on case types 1-3 were set out in PSO 6000 at Chapter 5. Essentially that gave the Secretary of State the power to make a decision on whether to withhold a document from an offender, exercised in practice either by PPCS or the prison Governor. PSI 61/2010 replaced that and effectively asked the Parole Board to apply the PB Rules relating to non-disclosure to these types of cases and make formal Directions accordingly. There were no existing procedures relating to advice cases; in practice, where necessary, the Board applied the 2009 Rules with the implicit consent of the parties. 

1.2
Parole Board Rules 2011

From January 2012, the PB Rules 2011 came into force which means that the Rules apply for all types of case referred to us. While the PSI has not been update since the 2011 Rules came into force, the main principles within it are still relevant (see section 2 below). 

The other change brought in by the 2011 Rules in relation to non-disclosure is the power for the Secretary of State to withdraw evidence from the Board in situations where the Board has directed its disclosure to the offender. See section 3.5 below for more information.

2
Secretary of State’s Guidance

2.1
Main principles

Section 3.1. of PSI 61/2010 states:

“Applications to withhold information should only be made where it is necessary and as a general rule, the prisoner should be supplied with a gist or core irreducible minimum of information with which to instruct his legal representatives.”

Section 3.3 states:

“The withholding of information must be the exception rather than the rule, and in most cases it is likely to be possible for information to be presented in an alternative way, without jeopardising either the safety of an individual or the source of information.” 

2.2
Practicalities

Only the Secretary of State’s official representatives in Parole proceedings (the Public Protection Casework Section) have the authority to make an application on the SofS’s behalf for a direction to withhold evidence from an offender in accordance with PB Rule 8. Where members receive an application that appears to have been sent to the Board directly by a witness (often an OM or Prison Security), they should check with the PB case manager that the application has been through the correct procedures and is endorsed formally by the SofS via PPCS.

3
Making the decision


The following excerpt is taken from the Oral Hearings Guide:


Disclosure/withholding information

The prisoner has the right to see all the material that the Board considers. However, the Parole Board Rules allow for evidence to be submitted by the Secretary of State to the Board, but not to the prisoner, under certain circumstances.
3.1
Rule 8(1)

This lays out the criteria for non-disclosure. It forms the basis for a panel chair’s direction to withhold material from the prisoner and he/she must be satisfied that its disclosure to the prisoner is necessary and proportionate and will adversely affect one or more of the following:

· National security;

· The prevention of disorder or crime. This will cover on-going police investigations that may be put at risk, information given in confidence by another prisoner whose safety could be threatened, information given by an acquaintance that contributed to the recall of a licensee etc.;

· The health or welfare of the prisoner or a third party. For example medical information that could have implications for the prisoner’s mental health or representations by a victim or potential victim.

Where the Secretary of State seeks a direction to withhold material, he must outline the grounds for doing so. The panel chair will need to consider the criteria and issue a direction under Rule 8(2) (d). Before issuing such a direction, the chair must consider whether a ‘gist’ of the material or a redacted version might be acceptable for disclosure to the prisoner.
3.2
Rule 8(3)

This Rule requires that material withheld from the prisoner to be disclosed to his representative, provided that representative is either:

· A barrister or solicitor; or

· A registered medical practitioner; or

· A person whom the chair directs is suitable by virtue of his/her experience or professional qualification.

It is required by this Rule that the representative shall not disclose the material to the prisoner either directly or indirectly.

3.3
Rule 10(2) (c)

Where the chair makes a direction to withhold material, the following wording may be appropriate:


“The chair directs under Rule 10(2)(c) that the material submitted by the Secretary of State will be withheld from the prisoner on the grounds that it is necessary and proportionate in the circumstances of this case and that its disclosure would adversely affect… 


“…It shall be served by the Secretary of State on the prisoner’s representative who is directed that it may not be disclosed either directly or indirectly to the prisoner or any other person without the express direction of the chair. Within 7 days of receiving this direction, the prisoner may appeal against it in writing to the Chairman of the Parole Board. The Secretary of State may make representations and the Chairman’s decision will be final.” 

Where the chair concludes that there are insufficient grounds for withholding the material under 8(1) the following wording may be appropriate:


“The chair directs under Rule 10(2)(c) that the material submitted by the Secretary of State should not be withheld from the prisoner on the grounds that it is not necessary and proportionate in the circumstances of the case to do so and that its disclosure would not adversely affect …


“…The Secretary of State should re-consider whether he wishes to rely on this evidence and if so, he must make full disclosure. Within 7 days of receiving this direction, the Secretary of State may appeal against it in writing to the Chairman of the Parole Board. The prisoner’s representative may make representations and the Chairman’s decision will be final.”

If the chair feels that he needs to hear verbal arguments from the parties before deciding on the direction to make, a directions hearing can often assist in this respect. Rule 11 provide for a directions hearing to be held to determine any issue and describe the procedure. The chair will need to make sure that enough time is allowed between any directions hearing and the substantive hearing itself. 
3.4
Withholding material from the prisoner and his representative

The Secretary of State may seek to withhold material both from the prisoner and his representative. This may be permitted where the representative does not fall under the categories described in Rule 8(1).

In any other case, there may be scope for withholding material from an authorised representative, but only in very exceptional circumstances. Chairs presented with a submission from the Secretary of State to this effect are asked to consult the case manager who must seek advice from the Legal Advisor or Assistant Legal Advisor.  

3.5 Withdrawing material from the Board
The Secretary of State has the power under Rule 8(5) to withdraw information if the Board directs disclosure against his wishes. Where this occurs, and it should happen only in exceptional cases, anyone who has seen the material in question will be unable to sit as MCA member or on the oral hearing panel.”

4
Further guidance

Please see the legal principles below as set out by the Association of Prison Lawyers. While provided by APL, the Board considers them to be an accurate reflection of the position in law:

“APL TRAINING NOTES

SEVEN DISCLOSURE PRINCIPLES

3) The following propositions are consistent with Roberts and AF [2009] UKHL 28

a) It is a fundamental principle, both under the common law and Article 5(4) that the prisoner should be given a fair opportunity to meet allegations against him or her and this requires that they be given proper notice of them. This is the “golden rule of full disclosure” (Lord Woolf CJ in Roberts at para 43. See also Lord Bingham in MB at 28-34, adopted by Lord Brown at para 90
). 

b) In some circumstances some information can be withheld from the prisoner on public interest grounds such as the protection of national security or the protection of witnesses. In Roberts it was held that this required the balancing of a triumvirate of interests being the interests of the prisoner in a fair hearing, the interests of sources or other third parties put at risk by disclosure and the interests of the public in ensuring that a decision about release was properly made on the basis of relevant information
. 

c) Any derogation from the golden rule of full disclosure must be the minimum necessary and must be “sufficiently counterbalanced by the procedures followed by the judicial authorities” – Fitt v United Kingdom (2000) 30 EHRR 480 at para 45 and Botmeh & Alami v United Kingdom Appn no 15187/2003 at para 37. 

d) Counterbalancing measures can include the provision of a gist of the sensitive information to the prisoner and the assistance of a special advocate. 

e) However, whatever counterbalancing steps are taken the procedure can never be such that the very essence of the right is impaired – Tinelly & Sons Ltd v United Kingdom (1998) 27 EHR 249 para 72. There is a core irreducible minimum standard of fairness that cannot be breached (see e.g. Roberts per Lord Woolf CJ at para 78 and 83, per Lord Rodger at para 111 and Lord Bingham at para 19; AF per Lord Phillips at para 64, Lord Brown at para 116, and Baroness Hale at para 106).  As Lord Hope explained in AF, the decision of the ECtHR in A v UK “made it clear that the procedural protections can never outweigh the controlled person's right to be provided with sufficient information about the allegations against him to give effective instructions to the special advocate”.

f) Precisely what is necessary in any individual case to meet this minimum standard will vary according to the facts but the test is whether the prisoner has been afforded a “sufficient and substantial measure of procedural protection” (MB para 67 per Baroness Hale and para 41 per Lord Bingham) or whether “looking at the procedure as a whole a decision has been taken that involves a significant injustice to the prisoner” (Lord Woolf CJ in Roberts at para 83). The relevant standard will not be met unless the prisoner has been able, with or without the appointment of a special advocate, to effectively rebut allegations: “An essential requirement of a fair hearing is that a party against whom relevant allegations are made is given the opportunity to rebut the allegations. That opportunity is absent if the party does not know what the allegations are.” (Lord Scott in AF, para 96). The degree of detail necessary to be given must therefore be sufficient to enable the opportunity to effectively to challenge or rebut the case against him. This requires that they have a “meaningful opportunity to contest the factual basis for the order” (Hamdi v Rumsfeld 542 US 507, 509 col 2 O’Connor J cited by Baroness Hale in MB at para 65).   As Lord Phillips noted in AF, “if the wider public are to have confidence in the justice system, they need to be able to see that justice is done rather than being asked to take it on trust” [63].   

g) The Board has no power to rely on material if it would be unfair to do so. If it cannot both make use of information that has not been disclosed and at the same time protect the prisoner from denial of his fundamental right to a fair hearing then the interests of the prisoner must prevail (see Roberts at para 78 per Lord Woolf CJ and para 83). The fundamental requirements of a fair hearing cannot be outweighed by the public interest, even where the public interest is as weighty as combating terrorism (see Lord Hope in AF at para 84).  
“The consequences of a successful terrorist attack are likely to be so appalling that there is an understandable wish to support the system that keeps those who are considered to be most dangerous out of circulation for as long as possible. But the slow creep of complacency must be resisted. If the rule of law is to mean anything, it is in cases such as these that the court must stand by principle. It must insist that the person affected be told what is alleged against him. “

Simon Creighton

Bhatt Murphy Solicitors

May 2012”

Annex 5

Guidance on Writing Reasons

1. Introduction

2. Evidence considered by the panel

3. Analysis of offending

4. Risk factors

5. Evidence of change and/or circumstances leading to recall (where applicable) and progress in custody

6. Panel’s assessment of current risk 

7. Evaluation of effectiveness of plans to manage risk

8. Conclusion and decision of panel

9. Indication of possible next steps to assist future panels
Parole Board Rule 26(1a) states that the Panel’s decision determining a case shall be- recorded in writing with reasons. Offenders are entitled to be given adequate reasons for decisions made about their liberty. The offender must be told in sufficient detail WHY the test for release was met, or not. The Board is also under a statutory duty to respond to the terms of the referral if release is not directed (i.e. apply the test for suitability for open conditions where relevant and identify continuing areas of risk that need to be addressed).

Reasons must be clear, focus on assessment of risk and should address the offender directly rather than in the third person, irrespective of whether it is a paper or oral hearing. 

Reasons should be drafted using the following framework:

1. Introduction

2. Evidence considered by the panel

3. Analysis of offending

4. Risk factors

5. Evidence of change and/or circumstances leading to recall (where applicable) and progress in custody

6. Panel’s assessment of current risk

7. Evaluation of effectiveness of plans to manage risk

8. Conclusion and Decision of the Panel

9. Indication of possible next steps to assist future Panels

1. Introduction
2. Evidence considered by the panel


4. Risk factors

5. Evidence of change and/or circumstances leading to recall (where applicable) and progress in custody

6.  Panel’s assessment of current risk

7.  Evaluation of effectiveness of plans to manage risk


9. Indication of possible next steps to assist future panels
10. Additional Guidance

10.1 Panels
A MCA member sits as a panel when making a negative decision and when writing reasons. Oral hearing panels can be from a single member panel to a 3 member panel.

10.2 Standard wording
A panel may wish to exercise some caution when adopting standard forms of wording to address commonly occurring issues. Where it does so, it should be clear that the wording is appropriate to the particular case.

That said, it is beneficial for a panel to use the statutory wording in respect of the release test and test for open conditions to avoid later arguments that an incorrect test has been applied.

10.2.1 Test for release
“The Parole Board must not give a direction [for release] … unless the Board is satisfied that it is no longer necessary for the protection of the public that the person should be confined.”

10.2.2 Test for open conditions
“A move to open conditions should be based on a balanced assessment of risk and benefits. However, the Parole Board’s emphasis should be on the risk reduction aspect …. the Parole Board must take into account:

a. the extent to which the ISP has made sufficient progress during sentence addressing and reducing risk to a level consistent with protecting the public from harm in circumstances where the ISP in open conditions would be in the community, unsupervised, under licensed temporary release;

b. the extent to which the ISP is likely to comply with the conditions of any such form of temporary release;

c. the extent to which the ISP is considered trustworthy enough not to abscond; and,

d. the extent to which the ISP is likely to derive benefit from being to address areas of concern and to be tested in a more realistic environment.”

10.3 Osborn wording
Where a paper decision is made refusing an oral hearing: for instance, if the prisoner offers no reasons for an oral hearing and there would not be anything to discuss at an oral hearing; the panel might write: “We/I have considered the principles set out in the case of Osborn, Booth & Reilly [2013] UKSC 61 concerning oral hearings. We/I do not find that there are any reasons for an oral hearing. In addition, the prisoner has not submitted any reasons for an oral hearing.  Therefore an oral hearing is declined.”
10.4 Plain English

Where a panel is dealing with an offender who has learning difficulties, it may find it appropriate to have a separate section set out in very simple language that the offender will be able to understand. It is often not appropriate to write the entire reasons in simple language as that may not make enough sense to or carry sufficient detail and clarity for the professionals dealing with the offender. The following guidance is about using Plain English, rather than simple language and applies to all cases.

These tools should be used to write clearly: 

· Active voice with strong verbs 

· Short sentences 

· Personal pronouns 

· Concrete, familiar words 

· No surplus words 

· No jargon 

· Design and Layout 

· Justifying margins

Justifying the right hand margin decreases readability because it causes the eye to stop at irregular spacing between words. Justifying means making the margins flush. This document has a justified left margin, and an unjustified, or ragged, right margin.

· Break up dense copy

If dense copy fills a page, it increases the chances that your reader will become discouraged. Give the reader a visual and mental break by using shorter paragraphs and headers.

Additional Licence Condition Criteria and Table

Any additional condition must be necessary and proportionate 

	REQUIREMENTS
	LICENCE CONDITIONS
	ADVICE

	1.  Contact

Requirement
	(a) Attend all appointments arranged for you with [INSERT NAME], a psychiatrist / psychologist / medical practitioner and co-operate fully with any care or treatment they recommend.


	Where a supervising officer requires an offender to attend a session with a psychiatrist / psychologist / medical practitioner, he or she must be named and must be willing to treat the offender concerned.

This condition should only be used if the offender consents to the treatment.  Declining to co-operate with this condition means the offender is not addressing his/her offending behaviour and the possible consequence of this needs to be explained to the offender.

Where consent is not forthcoming the expectation that the offender access psychiatrist/psychologist/medical intervention and treatment should be written in the Risk Management Plan and Sentence Plan.  If the objective is not complied with then inference can be drawn that the Risk of Serious Harm is not being addressed and the purpose of supervision/rehabilitation undermined.  It will then be possible to recall under the relevant standard condition.  This should be explained to the offender and recorded as the discussion having taken place.

The requirement that an offender attend a duly qualified medical practitioner also includes any reasonable request to undergo drug counselling.  



	
	(b) Receive home visits from [INSERT NAME] Mental Health Worker
	

	2.  Prohibited Activity Requirement
	(a) Not to undertake work or other organised activity which will involve a person under the age of [INSERT AGE], either on a paid or unpaid basis without the prior approval of your supervising officer;


	The age limit is usually to be 16 unless the offender would be in a position of trust, in which case the age limit should be 18.



	
	(b) Not to use or access any computer or device which is internet enabled without the prior approval of your supervising officer; and only for the purpose, and only at a public location, as specified by that officer.


	This condition should only be used where past offending is linked to use of the internet, or there is sufficient risk that the offender may in future use the internet to offend, such as a child sex offender. It is therefore suitable primarily for sex offenders, but may also be considered for offenders with various types of offences including (but not limited to): commerce related convictions, harassment, hacking, extremism, and any type of conviction where online communications may be linked to further offending.

This condition is intentionally worded to cover all types of devices which grant access to the internet for the user, including computers, internet enabled mobile telephones, tablets (including eReaders such as Kindles, Kobos, Nooks and other devices of this type), gaming consoles (including handheld devices), and television sets with internet access. This is not intended to be an exhaustive list, and supervising officers should ensure that thought is given to the possibility of use of any device with internet access. 

This condition is intended to prohibit the offender from accessing the internet, other than in designated public places. The supervising officer should restrict the location from which an offender can access the internet to a public place deemed suitable in each case. This may be one place, or more than one, depending on the case. Suitable locations are likely to include Jobcentres or libraries, but may also include other premises where appropriate, such as the offices of the provider of probation services, or the offender’s place of work. Access from internet cafés or another person’s home should not be allowed under any circumstances. 

Should the condition be reviewed and amended during the licence period, and the supervising officer permits access from an offender’s own computer/device, then 2(c) should also be added to the licence in order to ensure that the offender’s internet usage can be checked.

As well as restricting the location, this condition is intended to restrict the purposes for accessing the internet. Suitable purposes should ordinarily only be limited to seeking employment, for study, or for work (i.e. as part of the offender’s job). However, there may be legitimate circumstances where an offender will seek access in addition to those reasons (e.g. research for legal cases, applying for a driving licence or payment of bills online). In those cases, the offender may request permission from their supervising officer who will review their application against any potential risks.

Examples of restrictions which may apply under this condition include an offender required to use computers only at the college they attend for education, or a requirement using a combination of 2(b) and 2(c) to require an offender to only use a computer or internet-enabled device upon which monitoring software has been installed.

No conditions which allow the use of computers will overrule Approved Premises rule #14, “I must not bring in to the Premises any electrical, electronic or photographic item, unless the Approved Premises (AP) Managers allow it.  If any such item can receive live TV broadcasts, I must have a valid licence.  I must make sure that any electrical item I have has a valid portable appliance test (PAT) certificate where necessary.” This rule is in order to ensure that any licensing and electrical testing is up to date and in place, as well as preventing any devices which would be inappropriate for a communal setting.



	
	(c) Not to delete the usage history on any internet enabled device or computer used and to allow such items to be inspected as required by the police or your supervising officer. Such inspection may include removal of the device for inspection and the installation of monitoring software.


	This condition is intended to allow for inspection and/or monitoring of internet usage. This may be in addition to 2(b) as a means of checking compliance with that condition, or by itself. 

The requirement for the offender to allow monitoring software to be installed onto their equipment will only apply in areas where such software is available to the provider of probation services or the police and agreement among these parties has been reached that it will be used, prior to adding it to the licence.

Refusal to allow a device to be removed for checks can be considered a breach of the condition, as can tampering with any monitoring software installed. 

Supervising officers can ask for any or all devices to be presented for inspection.  If any others are then found, that would be a breach of the condition.

Supervising officers may want to liaise with their local police force regarding the implementation of checks on equipment, as they may already have equipment and the technical abilities to conduct these checks. This is especially relevant for MAPPA cases, where the police may be keen to investigate the equipment themselves. However, any such checks by the police must be in line with the probation supervision. It must be made clear that prior to any checks being made, the supervising officer must be informed in order to ensure that the frequency of the checks are appropriate to the case. 



	
	(d) Not to own or possess more than one mobile phone or SIM card without the prior approval of your supervising officer and to provide your supervising officer with details of that mobile telephone, including the IMEI number and the SIM card that you possess.


	This condition is applicable where it is believed that the offender is using multiple phones or SIM cards in an effort to conceal offending behaviour or contact which is disallowed under other conditions.

The International Mobile Equipment Identify (IMEI) number can be found by typing *#06# into the keypad of most phones or within the battery compartment of a mobile phone. It is used to identify an individual mobile phone, and does not change when the SIM card/phone number is changed.



	
	(e) Not to own or possess a mobile phone with a photographic function without the prior approval of your supervising officer.


	This condition would be permissible where a camera phone has been used in previous offending or there is a risk that behaviour could escalate whereby a camera phone could be potentially used in future offending. Whilst it would be primarily used against sex offenders, there may be other types of offenders (such as extremist offenders) where individual cases can warrant the condition.



	
	(f) Not to own or use a camera without the prior approval of your supervising officer.


	For the purposes of this condition, a camera is taken to mean any camera which is not a camera-phone. The word camera is also taken to mean items such as camcorders. The condition is intended to mean both digital and non-digital cameras, including devices such as webcams.

This condition would be permissible where a camera has been used in previous offending or there is a risk that behaviour could escalate whereby a camera could be potentially used in future offending.

	3.  Residency

Requirement
	(a) To permanently reside at [INSERT NAME AND ADDRESS e.g. an approved premises] and must not leave to reside elsewhere, even for one night, without obtaining the prior approval of your supervising officer; thereafter must reside as directed by your supervising officer.


	This condition expands upon the standard condition to “Permanently to reside at an address approved by your supervising officer and obtain the prior permission of the supervising officer for any stay of one or more nights at a different address” by allowing for a specific address to be included on the licence itself.



	4.  4.  Prohibited Residency Requirement


	(a) Not to reside (not even to stay for one night) in the same household as [ANY / ANY FEMALE / ANY MALE] child under the age of [INSERT AGE] without the prior approval of your supervising officer

	Please see comments under Residency Requirement.  Such a condition would normally be more effective if it is combined with a prohibited contact requirement.

	5.  Prohibited Contact Requirement
	(a) Not to seek to approach or communicate with [INSERT NAME OF VICTIM AND / OR FAMILY MEMBERS] without the prior approval of your supervising officer and / or [INSERT NAME OF APPROPRIATE SOCIAL SERVICES DEPARTMENT].


	Licence conditions requiring an offender not to contact the victim or members of the victim’s family should ordinarily include the names of the individuals to whom the ‘no contact’ condition applies.  However, there may be circumstances particular to a case where the naming of an individual is not appropriate where placing a victim and/or family member’s name on the licence could cause additional emotional distress.

Consideration should be made on a case by case basis as to whether indirect contact by the offender through another party has breached this condition. Where it can be shown that an offender acted deliberately to cause the indirect contact to occur, they can be considered to have breached the condition.

Both existing Prohibited Contact Requirements – 5(a) and 5(b) - are considered to include the internet as a method of communication and so do not need to be further modified in order to capture this type of contact. They are suitable for use to limit the use of the offender on social media; however, supervising officers may wish to make this clear to offenders when explaining those conditions.



	
	(b) Not to have unsupervised contact with  [ANY / ANY FEMALE / ANY MALE] children under the age of [INSERT AGE] without the prior approval of your supervising officer and / or [INSERT NAME OF APPROPRIATE SOCIAL SERVICES DEPARTMENT] except where that contact is inadvertent and not reasonably avoidable in the course of lawful daily life.


	A licence condition prohibiting unsupervised contact with children should only be used where there is an identified risk, as evidenced by past sexual offending against children. The use of such a condition is normally to supplement those conditions which prohibit living or working with young people. The wording of the condition does allow for inadvertent contact, e.g. through travelling on public transport or going to the shops without breaching the condition. 

The upper age limit should normally be 16, since the majority of child sex offences relate to children under 16. The exceptions are offences committed under ss16-19 Sexual Offences Act 2003 where the offender was in a position of trust, and those committed against family members (under ss25 and 26). 

Supervising officers should consider whether the offending behaviour indicates that the condition can be restricted to children of one gender.  It is unlikely to be proportionate to prohibit contact with all children if the offending behaviour has only been directed towards children of one gender.
Where the risk is not to family members, exceptions to the condition may be needed to allow contact with family members under the age of 16 or 18.



	6.  Programme Requirement
	(a) To comply with any requirements specified by your supervising officer for the purpose of ensuring that you address your alcohol / drug / sexual / violent / gambling / solvent abuse / anger / debt / prolific / offending behaviour problems at the [NAME OF COURSE / CENTRE].


	These conditions are routinely used to ensure offenders participate in offending behaviour programmes, and typically would involve the elimination of those options which do not apply in each case.

Where this has been applied to a licence, and the offender fails to meet the criteria for a particular offending behaviour programme (such a denier sex offender not qualifying for a particular sex offender treatment programme which requires an admission of guilt), then the offender cannot be considered to have breached the condition.

	
	(b) Participate in a prolific or other priority offender project (PPO) [SPECIFY WHICH] and, in accordance with instructions given by or under the authority of your supervising officer attend all specified appointments with your supervising officer and any other agencies for the purpose of ensuring that you address your offending behaviour for the duration of the programme.


	

	7.  Curfew Requirement
	(a) Confine yourself to an address approved by your supervising officer between the hours of [TIME] and [TIME] daily unless otherwise authorised by your supervising officer.  This condition will be reviewed by your supervising officer on a [WEEKLY / MONTHLY / ETC] basis and may be amended or removed if it is felt that the level of risk that you present has reduced appropriately.
	To be lawful the total number of hours allowed as a curfew is a maximum of 16 hours per day.

Any curfew over 12 hours needs to be cleared with PPCS and any additional reporting requirements within the non curfew hours could be unlawful, so these should be cleared as well.  Further guidance on reporting requirements is given in section 9 of this annex.

These curfew hours include any standard curfew added as part of residence at an Approved Premises (AP).  For instance, where an AP has the standard curfew of 11pm to 6am would count as seven hours towards the maxima of 12 and 16 hours.  Blanket extended curfews across resident groups beyond those in the AP Rules are not allowed, and any extension to curfews must be considered on a case by case basis.
Electronic monitoring is only available for offenders on licence who are MAPPA level 3, including those who are considered Critical Public Protection Cases (CPPC). In those cases, 7(b) should be used. For all other curfew purposes, 7(a) should be used instead.

Any requests in relation to Intensive Supervision and Surveillance Programme (ISS) being used as a condition of licence for Young Offenders, should be referred to the Youth Justice Board.  

	
	(b) Confine yourself to remain at [CURFEW ADDRESS] initially from [START OF CURFEW HOURS] until [END OF CURFEW HOURS] each day, and, thereafter, for such a period as may be reasonably notified to you by your supervising officer; and comply with such arrangements as may be reasonably put in place and notified to you by your supervising officer so as to allow for your whereabouts and your compliance with your curfew requirement be monitored [WHETHER BY ELECTRONIC MEANS INVOLVING YOUR WEARING AN ELECTRONIC TAG OR OTHERWISE].


	

	8.  Exclusion Requirement
	(a) Not to enter the area of [CLEARLY SPECIFIED AREA], as defined by the attached map without the prior approval of your supervising officer.


	The exclusion area must be defined precisely.  A blanket ban on entering a large town, for example, will not always be acceptable unless the reasons for placing the zone can be supported by sufficient evidence.  The zone should be no bigger than is reasonably necessary to achieve the objective sought.  In order to define the exclusion area as clearly and precisely as possible, it is necessary to draw the boundaries on a map or diagram.  The offender must be in no doubt where the exclusion zone begins and ends.
More limited exclusion zones may be used in order to prevent re-offending, for example, preventing an offender from entering an area where there are nightclubs and where previous offending has occurred. Furthermore, exclusion zones can be used to prevent an offender from entering a specific type of premises, such as a pub or an internet café, where it can be shown that such an exclusion is required to manage the offender in the community and is proportionate to the risks posed by the offender. If it is felt that the required exclusion zone would interfere with the offender’s day to day life, then confirmation must be sought from PPCS, who in turn may seek legal advice.
It may be suitable to relax certain restrictions such as these (when not related to victim contact) on a temporary basis in order to test the offender, before removing them completely through licence variation.



	
	(b) Not to enter [NAME/TYPE OF PREMISES / ADDRESS / ROAD] without the prior approval of your supervising officer.


	

	
	(c) Not to enter or remain in sight of any [CHILDREN’S PLAY AREA, SWIMMING BATHS, SCHOOL ETC] without the prior approval of your supervising officer.  


	This condition is primarily designed for child sex offenders where it is linked to past behaviours or offences. OMs should also keep in mind where certain locations may allow for similar behaviour – for instance where an offender is banned from beaches due to his previous behaviour, it may be advisable to also ban the offender from swimming pools due to the similar nature of the locations.



	9.  Supervision Requirement
	(a) On release to be escorted by police to Approved Premises


	Conditions requiring compliance with Approved Premises or other accommodation rules must be avoided if possible.  Such rules are many and varied and it is difficult to argue that recall is always a proportionate response to any breach.  If an offender’s consistent refusal to comply with rules presents a real risk to staff or other residents, it would be reasonable to seek to recall him under the condition to be of good behaviour.



	
	(b) Report to staff at [NAME OF APPROVED PREMISES / POLICE STATION] at [TIME / DAILY], unless otherwise authorised by your supervising officer.  This condition will be reviewed by your supervising officer on a [WEEKLY / MONTHLY / ETC] basis and may be amended or removed if it is felt that the level of risk you present has reduced appropriately.


	There should be no blanket approach for reporting requirements based on the location where the offender is housed, so it needs to be evidenced that an offender needs to have this type of condition on their licence in order to manage them in the community, and not just because they are currently housed in an Approved Premises.

Any requirement to have more than one reporting period per 12 hours must be approved by the Post Recall Review Team at PPCS.  This includes short curfew periods being used to provide the same effect.



	
	(c) Provide your supervising officer with details [SUCH AS MAKE, MODEL, COLOUR, REGISTRATION] of any vehicle you own, hire for more than a short journey or have regular use of, prior to any journey taking place.


	The condition requiring notification of vehicle details should normally only be applied for when the offending relates specifically to the use of a car and/or there is a direct causal link between the offender’s identified risk factors and the use of a vehicle.  As with all licence conditions, inclusion of this condition in a licence will have to be a necessary a proportionate way of achieving one or more of the aims of the licence to be lawful.

As this condition requires the offender to inform his supervising officer prior to travel, it can result in a more organised lifestyle. It is inherent that it is required for travel on more than a short journey, and so should not include typical bus and taxi journeys. Where the offender intends to hire a hire car, they should discuss this with their supervising officer prior to hiring the vehicle as it may not be able to provide details of the specific car prior to hiring it. In this case, the supervising officer should be informed of the intention, and then given the details of the vehicle at the earliest opportunity as discussed.



	
	(d) Notify your supervising officer of any developing intimate relationships with [WOMEN / MEN / WOMEN OR MEN].


	Conditions relating to the notification of intimate relationships can be used if there is a specific risk of groups of people.  Where specific risks are involved, a blanket ban may be difficult to justify and it would be preferable to say whether the condition relates to males or females and provide reasons.

The definition of intimate relationships can be subject to interpretation. In all cases the risk and previous offending behaviour should be carefully considered. Where individuals are known to pose an immediate risk to women/men enforcement action may best be planned for through the good behaviour condition where concerns are expressed by potential victims or others.



	
	(e) Notify your supervising officer of any developing personal relationships, whether intimate or not, with any person you know or believe to be resident in a household containing children under the age of 18. This includes persons known to you prior to your time in custody with whom you are renewing or developing a personal relationship with.


	

	
	(f) To notify your supervising officer of the details of any passport that you possess (including passport number), and of any intention to apply for a new passport.


	Conditions (f) and (g) are two levels of essentially the same condition in order to allow for local discretion based on the risks posed by the offender. Condition (e) is the less intrusive version and may be used to reinforce the standard constriction which restricts travel abroad where necessary.



	
	(g) To surrender your passport(s) to your supervising officer and to notify your supervising officer of any intention to apply for a new passport.
	The requirement to hand over a passport should be used only where there is a perceived flight risk, or where the offence history has a direct link to travel (such as the importation of drugs).  Consideration should also be given to safe storage, and liaison with local police on this aspect would be considered best practice.  The offender should still be able to access the passport as required should it be needed for other identification purposes (for instance, where a drivers licence is not available), but the supervising officer should take account of this and the passport should be handed back in once that activity is completed.

	10.  Non- Association Requirement
	(a) Not to contact or associate with [NAMED OFFENDER(S) / NAMED INDIVIDUAL(S)] without the prior approval of your supervising officer.


	In most cases it will be difficult to justify a general condition preventing an offender from associating with “any ex-offender”.  The name of the offender must be inserted.  It is acceptable to require non-association with named individuals who are linked with previous offending (for example, convicted members of a child sex offender ring) or individuals with whom the supervising officer has good reason to believe that association could lead to future offending (for example, a child sex offender who has forged links with other child sex offender whilst in prison).  In cases where a person’s offending is not linked to a restricted number of individuals it is more difficult to justify a non-association condition.

Where the intention is to prevent the offender from contacting a victim of a previous offence, condition 5(a) should be used instead.



	
	(b) Not to contact or associate with a known sex offender other than when compelled by attendance at a Treatment Programme or when residing at Approved Premises without the prior approval of your supervising officer.
	In respect of associating with sex offenders the supervising officer can consider this condition if it is reasonable that the offender could be expected to know certain individuals as they have served on the same wing, attended the same programme etc.  The supervising officer should evidence this at the point of enforcing this condition.

Where an offender is being housed other than at an Approved Premises as required by the provider of probation services and may be associating with known sex offenders due to this, such as at Langley House Trust accommodation, the supervising officer will need to inform the offender that they are not subject to breach under this condition.



	
	(c) Not to contact directly or indirectly any person who is a serving or remand prisoner or detained in State custody, without the prior approval of your supervising officer


	Where an offender is associating with other criminals and there is reason to believe that the association is likely to lead to reoffending, the offender could be recalled under the good behaviour condition.



	
	(d) Not to associate with any person currently or formerly associated with [NAME OR DESCRIBE SPECIFIC GROUPS OR ORGANISATIONS] without the prior approval of your supervising officer.


	This groups and organisation condition may be appropriate for certain offenders, but only if there is a clear link between the offending behaviour and/or current risk factors and one or more identifiable groups or organisations such as extremist groups or gangs.  As with other conditions that engage the offender’s rights, this condition can only be used where it is necessary and proportionate to manage the risk posed by the offender.  You will need to take into account the nature of the offending to check that the condition is justified.  Prohibited activity should always be subject to the clause “…..without the prior approval of your supervising officer”. The supervising officer must determine if it is appropriate to grant such approval in all the circumstances of the case.

	Polygraph Condition
	To comply with any instruction given by your supervising officer requiring you to attend polygraph testing. To participate in polygraph sessions and examinations as instructed by or under the authority of your supervising officer and to comply with any instruction given to you during a polygraph session by the person conducting the polygraph.


	The application criteria for this condition are described in section 2.23 onwards. This is applied under the powers of Sections 28-30 of the 2007 Offender Management Act. Whilst it was enacted in January 2014, and conditions can be applied from then on, it is not anticipated that examinations will commence prior to Autumn 2014, so the condition should only be included in licences that will run beyond October 2014.

	Although this particular condition is NOT part of the list of ‘Requirements’, it is open to the Secretary of State to include it on a prisoner’s release licence.  However, decisions to include the condition in a licence MUST accord with the guidance set out in this part of Annex A.
	(a) Attend [INSERT NAME AND ADDRESS], as reasonably required by your supervising officer, to give a sample of oral fluid / urine in order to test whether you have any specified Class A drugs in your body, for the purpose of ensuring that you are complying with the condition of your licence requiring you to be of good behaviour.


	Any offender who is found to be in possession of class A drugs has immediately put himself in breach of the standard condition to be well behaved.

This provision is limited to offenders defined as ‘prolific and other priority’ (PPOs) by local Community Safety Partnership (CSPs).  It is limited by the Secretary of State to particular drugs (only those listed as class A).  The condition must be necessary and proportionate.  Beside being PPOs, offenders MUST be over 18, have a substance misuse condition linked to their offending, and have served their sentence for a ‘trigger offence’ specified by the Criminal Justice and Court Services Act, s.64 and Sch.6 (as amended).  

These offences are:

Offences under the following provisions of the Theft Act 1968:

Section 1     (theft)

Section 8     (robbery)

Section 9     (burglary)

Section 10   (aggravated burglary)

Section 12   (taking a motor vehicle or conveyance without authority)

Section 12A (aggravated vehicle taking)

Section 15   (obtaining property by deception)

Section 22   (handling stolen goods)

Section 25   (going equipped for stealing etc.)

Offences under the following provisions of the Misuse of Drugs Act 1971 are trigger offences if committed in respect of a specified Class A drug:

Section 4     (restriction on production and supply of controlled drugs)

Section 5(2) (possession of a controlled drug)

Section 5(3) (possession of a controlled drug with intent to supply)

An offence under section 1(1) of the Criminal Attempts Act 1981 is a trigger offence, if committed under any of the following provisions of the Theft Act 1968:

Section 1     (theft)

Section 8     (robbery)

Section 9     (burglary)

Section 15   (obtaining property by deception)

Section 22   (handling stolen goods)

Offences under the following provisions of the Vagrancy Act 1824:

Section 3     (begging)

Section 4     (persistent begging)



	Alcohol - general advice
Conditions prohibiting the consumption of alcohol are hard to enforce and there may be difficulties in arguing that limited consumption should always lead to recall. There is no statutory provision to allow offenders who are released on licence to be required to comply with an alcohol test.  However, the condition to be of good behaviour contains sufficient power to request recall in those cases where risk is unacceptable after alcohol consumption or where an offender is ejected from an Approved Premises for consuming alcohol.

Intrusive alcohol testing can be conducted only with the offender’s consent, though complying with alcohol testing can be made a condition of the Approved Premises rules that an offender is asked to sign on entry.  Should technology be available to test alcohol levels without requiring bodily fluids then it may be permissible to do so, but as with any requests for conditions related to alcohol consumption, they should be treated as bespoke and must be approved by the Post Recall Review Team in PPCS so that legal advisors can be consulted.


Additional Licence Conditions ONLY for Extremist Offenders (including those convicted under Terrorist Act legislation) which may be used in addition to those listed at Annex A, providing proportionality is met. The Regional Probation Counter Terrorism Lead MUST be consulted in advance of applying any of these additional conditions.
Any additional condition must be necessary and proportionate and where the sentence is an indeterminate sentence or an extended sentence must have a causal link to the index offence

	REQUIREMENTS
	LICENCE CONDITIONS
	ADVICE

	1. Prohibited

Contact
	(a) Not to contact directly or indirectly any person whom you know or believe to have been charged or convicted of any extremist related offence, without the prior approval of your supervising officer.


	This condition is in addition to the prohibited contact ones in Annex A and caters for those charged under the Terrorism Acts or those offenders identified as domestic extremists. Supervising officers should be aware that in some cases, offenders will attempt to use this condition to ascertain whether members of certain organisations are either of interest to, or under investigation by the police. Supervising officers should avoid being drawn into discussing individuals if the offender provides a name or list of names. The condition places the onus on the offender to determine whether or not a named individual has been charged or convicted of a relevant offence. .They should be informed that if they believe that the person has been charged or convicted of an extremist related offence then they should not get in touch with them. However, where the offender positively knows that a person has been charged or convicted of such an offence, then they may ask if they may meet with them but only under exceptional circumstances.



	2. Non-Association Requirement


	(a) Not to attend or organise any meetings or gatherings other than those convened solely for the purposes of worship without the prior approval of your supervising officer.


	It is possible to include conditions for these offenders surrounding their worship and engagement with religious activities if there is a concern that this will undermine the purposes of supervision. This needs to be clearly articulated. Again they should only be used where it is necessary and proportionate to manage the risk. Prohibited activity should always be subject to the clause “…..without the prior approval of your supervising officer” You will need to take into account the nature of the offending to ensure that this condition is justified.

A supervising officer will need to clarify with the offender what a gathering means in their individual case. This can vary depending on the circumstances of the case, and can be specific or broad depending on the risk assessments and other intelligence.

Before giving permission to attend any meeting or gathering the supervising officer should make contact with the regional Probation Counter Terrorism Lead to ascertain if the police have any intelligence or information that may have a bearing on the decision. 



	3. Restricted activity
	(a) To only attend places of worship which have been previously agreed with your supervising officer.

	The definition of places of worship is not limited only to locations such as churches, mosques, synagogue or temples. They may include other areas where religious activities take place, such as prayer rooms (regardless of where those prayer rooms are located).



	
	(b) Not to give or engage in the delivery of any lecture, talk, or sermon whether part of an act of worship or not, without the prior approval of your supervising officer.


	

	
	(c) Not to have in your possession any printed or electronically recorded material or handwritten notes which contain encoded information or that promote the destruction of or hatred for any religious or ethnic group or that celebrates, justifies or promotes acts of violence, or that contain information about military or paramilitary technology, weapons, techniques or tactics without the prior approval of your supervising officer.


	It is the nature of the offending and evidence from the circumstances of the index offence that justifies the need for this condition. However, the information in the material must be within the context of the offending. For example, books regarding Robin Hood may contain references to 12th century military tactics, but these would not be relevant to an offender on licence unless a specific issue is raised in a risk assessment.

An offender who has been sentenced for a extremist offence should have no difficulty understanding what types of texts or materials are relevant to their offending. Where the offender displays a deliberate misunderstanding of this condition, it should be dealt with using the standard good behaviour condition as they are attempting to undermine the purposes of the licence period.



	
	(d) Not to engage in any discussion or act to promote grooming or influencing of an individual or a group for the purpose of extremism or radicalisation.


	This may be used where there are grounds for thinking an offender may try to recruit or engage others in behaviour which supports extremist offending related to previous offending. This may be based on observed behaviour in custody or on the index offence.



	
	(e) Not to participate directly or indirectly in organising and/or contributing to any demonstration, meeting, gathering or website without the prior approval of your supervising officer.  This condition will be reviewed on a monthly basis and may be amended or removed if your risk is assessed as having changed. 


	When explaining this condition to an offender, the supervising officer must specify the limitation of the condition. For instance, the demonstration, meeting, gathering or website must be related to specific groups such as animal rights/extreme right wing etc. It should be explained that it is not a broad blanket ban to such activities, any such general ban would breach the rights for freedom of expression and assembly and association. However, under the European Convention on Human Rights, we can interfere with those rights where it for the prevention of unrest, violence and crime. Therefore any application of this condition must have a specific use.



	4. Supervision requirement
	(a) Provide your supervising officer with the details of any bank accounts to which you are a signatory and of any credit cards you possess.  You must also notify your supervising officer when becoming a signatory to any new bank account or credit card, and provide the account/card details.  This condition will be reviewed on a monthly basis and may be amended or removed if it is felt that the level of risk that you present has reduced appropriately.
	This condition must be carefully applied (for example convicted of offences related to raising funds for terrorism or extremist activities).  It is the nature of the offending and evidence from the circumstances of the index offence that justifies the need for this condition.


Annex 6

Guidance to members

on LASPO Act 2012 – test for release

LASPO (Legal Aid, Sentencing and Punishment of Offenders Act 2012)

NEW SENTENCES AND TESTS FOR RELEASE

This Act came into force on 3 December 2012. The significant changes that affect the Parole Board are:

1. Abolition of the IPP/EPP

2. Introduction of a new extended determinate sentence (EDS)

3. Change in the test for release for existing DCR, 1967 and ‘old style’ extended sentence cases

4. Power given to the Secretary of State to change the release test by statutory instrument

5. Arrangements for determinate recalls

6. New automatic life sentence

1.
ABOLITION OF THE IPP/EPP

Anyone convicted (the date the offence was committed is immaterial) on or after 3 December 2012 will not be eligible for an IPP or EPP. Existing IPP prisoners’ status is unaffected.

2.
EDS (Extended Determinate Sentence)

Section 124 of LASPO creates the EDS by inserting a new section 224A into the 2003 Act. Schedule 18 of LASPO inserts a new Schedule 15B into the 2003 Act. Schedule 15B (attached at Annex A) lists 44 offences of the more serious kind. The longer list of specified offences still exists under Schedule 15 (attached at Annex B).

An EDS will be imposed on an offender who, if over 18:

· where he is convicted of a Schedule 15 offence on or after 3 December 2012 (regardless of when the offence was committed); and 

· is adjudged to present a significant risk to the public of serious harm; and

· is not suitable for a life sentence; and either
· he has a previous conviction for a Schedule 15B offence or

· if the court was minded to impose an extended sentence, the custodial would be at least 4 years.

An EDS will be imposed on an offender who is under 18:

· where he is convicted of a Schedule 15 offence on or after 3 December 2012 (regardless of when the offence was committed); and 

· is adjudged to present a significant risk to the public of serious harm; and

· is not suitable for a life sentence; and

· if the court was minded to impose an extended sentence, the custodial would be at least 4 years.

The extension period imposed must not exceed 5 years in respect of a violent offence; and 8 years in respect of a sexual offence.  

Guidance for panels

In cases where the custodial period is less than 10 years, and the offence is not one listed in Schedule 15B, the EDS prisoner will be released automatically once he has served two thirds of the custodial period. 

Any case where the custodial period is 10 years or more; or the EDS was imposed for a Schedule 15B offence, will be referred to the Parole Board for consideration of early release.

In EDS cases referred to the Board, the relevant eligibility date will be the two-thirds stage of the custodial period. If the Board does not release at this stage, the prisoner will serve the whole of the custodial period subject to annual reviews, as for DCRs. 

Note: In October 2013, the Secretary of State announced changes to the criteria by which EDS sentence prisoners will be referred to the Board.  Legislation is required for these changes to take effect and we will update members as and when such changes are implemented.

The sentence and eligibility calculations in respect of the release of all existing determinate prisoners (DCR, 1967, pre-LASPO extended sentences) remain unchanged.

The test for release for EDS prisoners is stated in section 125 of the LASPO (amending section 246 of the 2003 Act):

“The Parole Board must not give a direction [for release] … unless the Board is satisfied that it is no longer necessary for the protection of the public that P should be confined.”

For advice on interpreting the test, see 3 below.

3.
NEW TEST FOR RELEASE FOR ALL DETERMINATE PRISONERS

LASPO imposes the same statutory test for the release of all determinate prisoners:

“The Parole Board must not give a direction [for release] … unless the Board is satisfied that it is no longer necessary for the protection of the public that the person should be confined.”

This test came into force on 3 December 2012 and applies to all determinate prisoners at first release (EDS, DCR, 1967 and extended sentences).

Where there is a statutory test, it is for the Board to interpret it in light of any existing case law. Parliament has ruled that the test shall be one of public protection rather than a balancing act between the risk of any type of offending against the benefits of early release; in other words, it will be a ‘risk-only’ test. 

In respect of lifers/IPPs, the Board is required to protect the public from the risk of serious harm (risk to life and limb). The Board’s view is that the same test must be applied to determinate sentenced prisoners.

Every Parole Board panel is a judicial body in its own right; this guidance cannot legally fetter a panel’s duty to interpret the statutory test as it sees fit.  Guidance is published in order to assist rather than bind a panel. 

Guidance to panels
Panels may interpret the test for all determinate sentenced prisoners as follows:

In order to direct release, the Board should be satisfied that it is no longer necessary for the prisoner to be detained in order to protect the public from serious harm (to life and limb). It is not a requirement to balance the risk against the benefits to the public or the prisoner of release.

Panels are invited to interpret the statutory test as they see fit with the above guidance in mind. 

Panels are reminded that when considering a case, public protection must be the over-riding consideration. 

The identification and management of risk remains the focal point for panels’ consideration.

4. 
SECRETARY OF STATE’S POWER TO CHANGE THE TEST

Section 128 of LASPO gives the Secretary of State power, by order made by statutory instrument, to change the test for:

· An IPP prisoner

· An extended sentence prisoner or

· A determinate sentenced prisoner subject to the transitional arrangements in the Act 

The Secretary of State has confirmed that he has no plans to exercise his power at present. Should that position change in the future, further advice will be given to members.

5.
ARRANGEMENTS FOR DETERMINATE RECALLS

There are three changes of interest to the Board. The third will mean a significant change to the way we approach the risk of re-offending in recall cases.

i.
Previous statutory restrictions which prevented some categories of prisoner being given a Fixed Term Recall (FTR) have been removed by LASPO. This means that FTRs may now be considered (but only where appropriate in each case) for prisoners:

· serving a sentence for a violent or sexual offence (as listed in   Schedule 15 CJA 2003);

· who have previously had a FTR during the current sentence;

· subject to the Home Detention Curfew (HDC) scheme.

As regards standard recalls, there are no changes procedurally. 

ii. 
The Board now has the power to direct release of recalled determinate prisoners, rather than recommend it.

iii.
Interpreting the test for release of recalled determinate prisoners - see following guidance.

Guidance to panels

The Parole Board will now apply the public protection test to all determinate cases at first release. LASPO is silent, however, on the test for release of recalled determinate prisoners. This could be interpreted in two ways: either Parliament did not want the Board to apply the public protection test; or it is content for the Board, as a judicial decision maker, to interpret it for itself in light of case law. There are two good reasons for saying that the public protection test must now be applied to recalls.

i. Since FTRs are now available in respect of Schedule 15 offences, and the Secretary of State must himself apply the public protection test when considering executive release of someone not suitable for FTR, it would be difficult to reconcile the Board’s position with this if the Board devised a completely different test for itself.

ii.
LASPO presents a similar picture to that for lifers - there is a statutory public protection test for the first release of a lifer, but none in respect of a recalled lifer. In the 1996 case of Watson, the Court of Appeal said:

‘Section 39(4) [1991 Act] prescribes no statutory test [for recall] which the Board is to apply. But the Board’s function under section 39(5) [first release] is almost exactly the same as that under section 34(3), namely to direct (or not) the prisoner’s release. In the absence of express statutory provision, it is to be assumed that the same test is applicable’(emphasis added).  

That closely resembles the situation in LASPO in respect of determinate sentences; other amendments brought in by LASPO give the Board the power to direct release rather than recommend it as it did before. Accordingly the public protection test may be interpreted to apply to determinate recall cases. Just as for lifers, someone charged with a minor offence can be dealt with through the criminal courts and will, if convicted, receive a sentence appropriate in all the circumstances. 

Panels may interpret the test for determinate sentenced prisoners as follows:

In order to direct release, the Board should be satisfied that it is no longer necessary for the prisoner to be detained in order to protect the public from serious harm (to life and limb). It is not a requirement to balance the risk against the benefits to the public or the prisoner of release.

Panels are reminded that when considering a case, public protection must be the over-riding consideration. 

The identification and management of risk remains the focal point for panels’ consideration.

6.
NEW AUTOMATIC LIFE SENTENCE

Although courts will no longer be able to impose an IPP, section 122 introduces a new life sentence.  The life sentence will be imposed on someone over the age of 18 where: 

· the offence is one of those in the new Schedule 15B; and

· it was committed after 3 December 2012; and

· the court would otherwise have imposed a 10 year sentence or more (disregarding the extension period if an extended sentence); and 

· the offender had a previous conviction for a Schedule 15B offence for which he received a determinate sentence of 10 years or more, or a life sentence with a tariff of 5 years or more; and

· it would not be unjust in all the circumstances to impose a life sentence. 
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Templates  

MCA will have its own templates:

Paper decision template - to cover negative and positive paper decisions, advance deferrals, and outcomes from oral hearings, including deferrals and adjournments

Directions form (for all case types) – to cover MCA assessments, Panel Chair Directions and MCA Duty Directions

The MCA templates will be issued in advance of your first MCA panel. The templates should then be saved onto your laptop’s desktop and used for all future MCA paper panels. The templates can also be accessed from the extranet and updated versions of the templates will be issued to you as they are developed. 
Annex 8

Direction setting: Good Practice Guidance

· When Directing reports please be as specific as possible and state:

· what the reasons are why the report is needed 

· what the report should focus on 

· Which risk factors should be addressed

· MCA members should no longer routinely ask for addendum reports from the Offender Manager (OM) or Offender Supervisor (OS), where current reports are less than six months old.  It is recommended that a Direction is made stating that updates/addenda should only be submitted if there has been a significant material change or development that the panel should be made aware of.  If the OM and/or OS is being called as a witness then oral evidence may suffice, particularly if the substantive report (PAROM1 or Part B Recall Report [previously Annex H]) are less than six months old and comprehensive.  As part of the End to End proposals NOMS have been asked to ensure the Parole Board is updated automatically on any developments that are relevant to the review. 

· When directing specialist reports it is recommended not to stipulate forensic or clinical specialist but simply state “psychologist” or “psychiatrist” – it will be up to NOMS to decide the most appropriate report writer.  Similarly, it is best not to state a particular named specialist report writer, unless there is a specific reason for doing so, in which case please set out the rationale.  NOMS are currently undertaking a project to establish a national commissioning agreement for psychiatric reports and the Parole Board is involved in this work.

· A number of prisons are now experiencing difficulties in retaining Offender Supervisors (OS) (particularly those from probation services) and increasingly are using agency staff to fill gaps.  As such, many of these have little or no contact with the prisoner, and in some cases the prison do not even know the allocated OS at the time of dossier disclosure.  Members are therefore asked to consider carefully whether Directing OSs to attend oral hearings will bring added benefit.  Where possible, access to C-NOMIS notes may provide additional information, when an OS is not available or has little knowledge of the prisoner.

· In relation to directing specialist healthcare reports and Offender Supervisor reports and/or witnesses please consider whether they are essential as opposed to desirable, and whether they contribute to a fair hearing.

· It is expected that a number of prisoners will find it increasingly difficult to secure legal representation, in particular pre-tariff review cases, and therefore members are asked to consider this when setting Directions and a legal representative is not clearly identified.  As we move into 2014, we anticipate more oral hearings will go ahead without a legal representative being present. We are preparing a guide for prisoners who are not legally represented.  

· When estimating the time required for an oral hearing please define this in hours / part hours.  It is anticipated that there will be an increase in the variety of timeframes required for oral hearings and so estimating either a half day or full day will not always be appropriate.  
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Setting Deadlines

This document offers guidance on setting deadlines for the delivery of various reports and documents commonly requested in Directions and ensuring a more consistent approach.  The timeframes for preparation of reports have been provided by NOMS.  These are not binding on you but will give members a sense of the likely time normally required in order for NOMS to prepare specific reports.  These are average times and may vary in individual circumstances.  Members may find it helpful to bear these timescales in mind when setting directions.  However, members can depart from these timescales where they feel that the facts of the case and fairness merits it and where, as far as possible, they have established what is realistically achievable.  

 

Publishing these standard timeframes gives all parties a reference point and should reduce the current wide variation in delivery.  These timescales have been shared with PPCS caseworkers who are responsible for ensuring that directions are complied with.  

 

Delivery and compliance with Directions may vary between establishments and report writers due to resources and other factors.  The MCA Directions form does ask responsible parties to contact PPCS if any deadlines are not achievable.  A mutually agreed revised deadline can then be considered with the MCA Assessor or Panel Chair.

 

SARN Reports
Members should note that, in relation to SARN reports, the report itself does not take 6 months to complete but members will need to allow approximately 6 months from the date the SOTP course was completed for a report to be submitted.  This allows time for psychometric testing to be completed and prisoners to demonstrate how they have applied their learning from the course and therefore enable risk assessors to evaluate the reduction in risk.  

Historical Documents
These documents should already exist for most cases.  Where these were required at the time, these should ALL be on the disclosed dossier and so should only be requested in MCA Directions as exceptions.

	Report
	Time Required
	Notes

	Pre-sentence report
	As these already exist for most cases, it should be possible for these to be obtained in a relatively short time frame.   Members should note that in some instances, there may be no reports such as judge’s sentencing remarks or pre-sentence report. 

	Judge’s sentencing remarks
	

	Previous convictions
	

	Previous Parole Board decisions
	

	Previous OM/OS/Probation Officer reports
	

	Previous psychiatric/ psychological reports
	

	Breach report/other information relating to original recall
	


Current Documents

These are documents that should be on the dossier for ISPs. These should ALL be on the disclosed dossier and so should only be requested in MCA Directions as exceptions.

	Direction
	Time Required
	Notes

	OASys 
	
	Members are asked to set reasonable deadlines taking account of the volume and complexity of the information/ assessment they are requesting.  

	List of adjudications
	
	

	Offender Supervisor/Seconded Probation Officer report
	
	

	Offender Manager/Home Probation Officer report
	
	

	Detailed release and risk management plan to include the specific availability of approved premises
	
	

	Addendum reports by Offender Supervisor/SPO/Offender Manager/HPO
	
	


Course Documents

Deadlines are based on offending behaviour courses already completed so will need to be amended if course is still on-going at time of setting directions.  

	Direction
	Time Required
	Notes

	ETS post course report
	ETS – 8 weeks

Thinking Skills – 6 weeks
	

	CALM post course report
	
	

	SOTP/ASOTP post course report
	N/A


	Only report currently produced is the SARN

	Cognitive Skills Booster post course report 
	8 weeks
	

	R&R post course report
	N/A
	R & R no longer exists

	CSCP post course report
	N/A
	CSCP no longer exists



	P-ASRO post course report
	
	

	SARN
	6 months
	This timescale is currently under review

	PCL-R
	This is not a course document and may or may not be included as part of a psychological risk assessment


Specialist Documents

	Direction
	Time Required
	Notes

	Psychiatric Assessment and report
	
	This usually requires a private practitioner to be commissioned so a deadline may need to be negotiated with HMPS.  

	Psychological Assessment and report
	10 -12 weeks
	The length of time required will depend to some extent on the amount of contact with the prisoner thus far, the complexity of the case and wider demands.  HM Prison Service also seeks to prioritise demand for reports.

	Prison Medical Report
	
	


Other

	Direction
	Time Required
	Notes

	Security Report
	
	These are short reports so could be provided in reasonably short timeframe.

	Any witness statements
	
	

	Any hostel staff statements
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Guidelines for MCA members 

on assessment of cases where the offender is held within a 

Mental Health Unit (MHU) Establishment

Section 47 of the Mental Health Act 1983 allows for the transfer of sentenced prisoners to hospital.  The warrant for transfer is issued by the Ministry of Justice following the acceptance of two medical recommendations.  These recommendations are made on proforma which outline the reasons and grounds for transfer.  A blank form is enclosed (Annex A).  The doctors may have also prepared a more detailed assessment report. There are a number of situations where a need for such a transfer may arise including the following:-


(1) Mental disorder not detected initially and now felt to be of a nature or a degree to warrant treatment in hospital.

(2) Mental disorder which, although detected at the time of sentencing, was not felt to be appropriate for detention in hospital.  Now felt to be appropriate for hospital for a variety of possible reasons, for example, deterioration.

(3) The development of a mental disorder which was not present at the time of the original sentencing has developed whilst the prisoner has been serving his sentence.  

Section 47 transfers are nearly always accompanied by a restriction order under Section 49 of the Mental Health Act 1983.  This means that the Ministry’s consent is required before the patient can be transferred to another hospital, sent on leave or discharged.

Those patients that improve but still have time to serve may be returned to the prison system.  In the case of indeterminate prisoners they would then be subject to the parole process as per normal.  The enclosed letter from the Ministry of Justice (Annex B) has attempted to ensure that adequate information is available to the Parole Board about the patient’s time in hospital.  An alternative pathway is for the case to be considered by a Mental Health Review Tribunal.  The MHRT consider the case as if the patient were detained under a Hospital Order with restrictions (Sections 37/41 of the Mental Health Act 1983).  If the Tribunal conclude that the grounds for a conditional discharge would have been met, if the patient were detained under a Section 37/41 Hospital Order, they then have two options as outlined in Section 74 of the Mental Health Act 1983.  The first would be to have the patient returned to prison.  

The second option is to state that even though the patient fulfils the criteria for discharge, that their detention should continue in hospital until such time as they would be liable to be released from prison.  The main grounds for not returning a patient to prison would be that to do so would lead to a deterioration of his condition and therefore it would be better for him to serve any remaining time in hospital.  It is important to realise that although risk is also a major consideration for the Mental Health Review Tribunal, the criteria for release are based around the nature and degree of the mental disorder.  They are not considering the life or limb test that is used at the Parole Board.

The Mental Health Unit states that the cases of transferred prisoners are not accessible to the Parole Board until a Tribunal has concluded that they are suitable for a mental health discharge.  It is therefore possible and indeed often the case that prisoners can serve substantially over their tariff period before any Parole Board review occurs.  If a Mental Health Review Tribunal has recommended discharge, the Mental Health Unit will initiate the process for patients who are tariff expired or less than six months from tariff expiry.  The Mental Health Unit notify the Public Protection Casework Section (PPCS) of the relevant cases with a view that they should refer appropriate cases to the Parole Board.  It is important to note that when such a patient is released the restriction direction under Section 49 ceases to have effect.  Therefore even though the Mental Health Review Tribunal may have considered what conditions would have been necessary at the time of discharge, the patient is not subject to such conditions unless they are included in the life licence.  In essence all protection from risk must come from the life licence and supervision as the patient is no longer subject to any part of the Mental Health Act.

It should be noted that there may be a general lack of knowledge amongst the mental health community regarding Parole Board hearings.  Section 47 patients form a relatively small part of most consultants workload.  Therefore, such Parole Board reviews are relatively rare occurrence for an individual consultant.   Attached is a document which mentions some of the key issues.

It should also be noted that there is no formal structure within the MHU for managing hearings.  It is the responsibility of the PPCS to manage the hearing, however the Parole Board Secretariat will most likely liaise with the Mental Health Act Administrator and the responsible consultant in preparation for the hearing.

Documents Required on the Dossier

Essential documents:-

(1) All reports submitted to the Mental Health Review Tribunal (they should be listed in the Mental Health Review Tribunal decision).  It should also be noted that the most up to date psychiatric and social work reports may refer to previously prepared reports which are available to the Tribunal.  It is essential that these are also available.

(2) The Mental Health Review Tribunal decision letter that triggered the process by concluding that the criteria for conditional discharge were met.

(3) New reports addressing progress since the Mental Health Review Tribunal, risk and release plans.  They should include:- 

a) report by Responsible Medical Officer (RMO); 

b) report by Social Worker; 

c) report by key nurse;  

d) documentation relating to the CPA Care Plan should be available (there is no set format for this document and the quality will vary tremendously); 

d) a report from the external Probation Officer.

Other documents to consider:-

Depending on the individual case, there will very often be a need for reports from a psychologist and/or occupational therapist.  There may be reports available from specific substance misuse workers.  Whether or not any of these reports are definitely required can only really be determined from the essential documents.  In some units there may be specific programmes run such as Sex Offender Treatment Programme or ETS.  In such cases a member would have to consider whether information from the psychologist and Responsible Medical Officer (RMO) for example is satisfactory or if the panel wishes to examine first hand the course reports.

In addition to risk assessment and management issues addressed by essential reports, the panel may well need to consider any actuarial assessments conducted and progress on any leave taken.  It may be that the above are adequately dealt with in the reports but consideration needs to be given to the panel wishing to see the original documentation.

In your Directions you may instruct that the attached briefing note be issued to the parties, along with the Directions (Annex C)

Witnesses 

Mental Health Review Tribunals will usually hear from the RMO, a Social Worker and a member of nursing staff.  It is probably essential that the Board hears from at least these three individuals.  Consideration would have to be given as to whether other members of the care team, for example, the psychologist, will also be required to give first hand oral evidence.

All the above relates to documentation specific for Mental Health Unit hearings.  It is expected that all the normal core documentation pertaining to the index offence, previous convictions, progress in prison, etc. would also be available in the dossier.

The Panel
A specialist member should usually be requested to sit on a panel considering an MHU case.

Parole Board

September 2008 
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GUIDANCE ON THE ROLE OF PSYCHIATRIST OR PSYCHOLOGIST MEMBERS OF THE PAROLE BOARD 

This document provides guidance on the role and contribution of specialist members of the Parole Board.  It aims to aid MCA decisions as to whether a specialist panel member is required to sit on a Parole Board oral hearing. It can also help the decision to request a specialist member for other types of hearings or specialist advice. Psychiatrist and psychologist members have specific knowledge and skills which are described below. There is also some overlap in the areas which they can contribute and in some cases either a psychiatrist or psychologist may be appropriate.  

The decision to request a specialist member should be made when it is considered that a contribution from a psychiatrist or psychologist panel member is necessary in order to make a fair and rigorous risk-based decision.

A Psychologist Member

Psychology is the study of human behaviour e.g. how people think, act, react and interact. Forensic psychology is the application of psychological knowledge to offenders and offending behaviour in order to make evidence based predictions about when re-offending may occur. Forensic psychologists are skilled in the use of risk assessment tools and other assessment techniques. They also have skills in the design and implementation of interventions to modify offending behaviour.  

The Criteria for a Psychologist

It is appropriate to request a psychologist for cases when:

· There is current psychological evidence e.g. a psychological assessment, psychometric tests or psychology report which needs specialist interpretation (standard psychometric tests completed prior to or following an offending behaviour programme are unlikely to routinely require interpretation)    

· There are two or more differing psychological opinions e.g. a Prison Service psychological report and an external psychological report

· In cases where there are questions with regards to an offender’s response to interventions due to issues such as motivation to change, levels of psychopathy, personality disorder or learning difficulties

A Psychiatrist Member

Psychiatry is concerned with the diagnosis, treatment and prevention of mental disorder including mental illness, mental impairment and psychopathic or other personality disorder. Psychiatrists (unlike other mental health professionals such as psychologists) are medically qualified doctors who following their general medical training have specialised in psychiatry. This means that they can prescribe medication as well as recommend other forms of treatment. Psychiatrists have knowledge of NHS services, how it functions in practice and the various NHS treatment options available e.g. for mentally disordered offenders and those with significant substance misuse. 

The Criteria for a Psychiatrist

It is appropriate to request a psychiatrist for cases when:

· There are issues relating to the offender’s major mental disorder such as schizophrenia (and in some cases physical illness)

· The offender has been or is currently detained in a mental health setting or secure psychiatric unit for on-going mental health problems 

· Where there is current (usually not routine pre-sentence assessments) psychiatric evidence about the offender e.g. a psychiatric report or substantial evidence from a prison mental health in-reach team which requires interpretation
· If licence conditions are proposed which involve mental health services 

The Criteria for Either a Psychiatrist or Psychologist

It is appropriate to request either a psychiatrist or a psychologist for cases when:

· There are less serious mental health concerns or evidence of psychological distress with an identified or suggested link to the offender’s risk of re-offending or harm e.g. substance misuse, anxiety, depression or self-esteem issues

· Personality disorder or psychopathy has been identified or suggested

· There is a learning disability, developmental disorder e.g. autism, Asperger’s Syndrome, attention deficit hyperactivity disorder (ADHD) or brain injury

· The case has complex or serious risks issues e.g. offender has exhibited a range of offending behaviour, offending involves multiple victim types or sadistic behaviour, motivation for the offence(s) is unclear and the offender denies some or all aspects of their offence

Annex 12

Suggested wording

For negative decisions

· We/I have considered the principles set out in the case of Osborn, Booth & Reilly [2013] UKSC 61 concerning oral hearings. We/I do not find that there are any reasons for an oral hearing. In addition, the prisoner has not submitted any reasons for an oral hearing.  Therefore an oral hearing is declined.

Test for release: 
“The Parole Board must not give a direction [for release] … unless the Board is satisfied that it is no longer necessary for the protection of the public that the person should be confined.”

Test for open conditions: 

“A move to open conditions should be based on a balanced assessment of risk and benefits. However, the Parole Board’s emphasis should be on the risk reduction aspect….the Parole Board must take into account:

-
the extent to which the ISP has made sufficient progress during sentence addressing and reducing risk to a level consistent with protecting the public from harm in circumstances where the ISP in open conditions would be in the community, unsupervised, under licensed temporary release; 

-
the extent to which the ISP is likely to comply with the conditions of any such form of temporary release;

-
the extent to which the ISP is considered trustworthy enough not to abscond: 

-
the extent to which the ISP is likely to derive benefit from being to address areas of concern and to be tested in a more realistic environment”

For determinate recalls with less than 12 weeks to SED

“The panel considers that an oral hearing is appropriate in this case. Unfortunately, as your Sentence Expiry Date (SED) is on xx/xx/xxxx, the Parole Board is unable to convene an oral hearing before you will be automatically released at your SED. This means that it will not be able to hold your oral hearing.”
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Glossary
Abbreviations

Legislation

CDA 1998
Crime and Disorder Act 1998

CJA 1967
Criminal Justice Act 1967

CJA 1991
Criminal Justice Act 1991

CJA 2003
Criminal Justice Act 2003

CJCSA 2000
Criminal Justice and Court Services Act 2000

CJIA 2008
Criminal Justice and Immigration Act 2008

CPR 1998
Civil Procedure Rules 1998

C(S)A 1997
Crime (Sentences) Act 1997

DPA 1998
Data Protection Act 1998

DVCVA 2004
Domestic Violence, Crime and Victims Act 2004

HRA 1998
Human Rights Act 1998

LASPO 2012
Legal Aid, Sentencing and Punishment of Offenders Act 2012

MHA 1983
Mental Health Act 1983

OMA 2007
Offender Management Act 2007

PBR 2011
Parole Board Rules 2011

PCC(S)A 2000
Powers of Criminal Courts (Sentencing) Act 2000

Other

ACO
Assistant chief officer (probation service)

ACR
Automatic conditional release

AIs
Agency instructions (NOMS)

ALB
Arm’s length body

ARD
Automatic release date

ATE
After the event (insurance)

CDS
Criminal Defence Service

CJSM
Criminal Justice Secure e-mail

CLS
Community Legal Service

CPPC
Critical public protection case

CRD
Conditional release date

CSAP
Correctional Services Accreditation Panel

DCR
Discretionary conditional release

DCR-ES
Discretionary conditional release - extended sentence

DDC
Deputy director of custody

DTO
Detention and training order

ECHR
European Convention on Human Rights

EDS
Extended determinate sentence

EPP
Extended sentence for public protection 

ERS
Early release scheme

ES
Extended sentence

FNP
Foreign national prisoners

FTR
Fixed term recall

GBH
Grievous bodily harm

GPP
Generic parole process

GPP-D
Generic parole process for determinate sentence prisoners

HDC
Home detention curfew

HMCTS
HM Courts and Tribunals Service

HMP
Her Majesty’s Pleasure

HMP
Her Majesty’s Prison

ICA
Independent costs assessor

ICM
Intensive case management

IIS
Inmate Information System

IPP
Imprisonment for public protection

ISP
Indeterminate sentenced prisoners

LAA
Legal Aid Agency

LED
Licence expiry date

LRC
Local review committee

LRRS
Lifer Review and Recall Section

MALRAP
Multi-agency lifer risk assessment panel

MAPPA
Multi-agency public protection arrangements

MCA
Member Casework Assessment

MHRT
Mental health review tribunal

MoJ
Ministry of Justice

NDPB
Non-departmental public body

NIS
National Identification Service

NOMS
National Offender Management Service

NPD
Non-parole release date

NPS
National Probation Service

OCPA
Office of the Commissioner for Public Appointments

OM
Offender manager

OMM
Offender Management Model

OMU
Offender management unit

OS
Offender supervisor

PAROM 1
Parole Assessment Report Offender Manager

PAROM 1+
Parole Assessment Report Offender Manager – Addendum

PCT
Price competitive tendering

PED
Parole eligibility date

PI
Probation Instruction

PIES
Prisoner’s income and expenditure statement

PNCB
Police National Computer Bureau

PPCS
Public Protection Casework Section

PPO
Prisons and Probation Ombudsman

PPO
Prolific and other priority offender

PPP
Public Protection Panel

PPUD
Public Protection Unit Database

PSI
Prison Service Instruction

PSO
Prison Service Order

RA
Responsible authority

RMP
Risk management plan

ROTL
Release on temporary licence

SCC
Standard Crime Contract

SCU
Special Cases Unit

SDS
Standard determinate sentence

SED
Sentence expiry date

SIAC
Special Immigration Appeals Commission

SLED
Sentence and licence expiry date

SPOC
Single Point of Contact

SPR
Sentence planning and review

TC
Therapeutic community

TERS
Tariff Expired Removal Scheme 

UKBA
UK Border Agency

ViSOR
Violent and Sexual Offenders Register

VPS
Victim personal statement

YJB
Youth Justice Board

YOI
Young Offender Institution

YOT
Youth offending team

Offending behaviour courses and risk assessment tools

ART
Aggression Replacement Training

ARV
Alcohol Related Violence Programme

ASOTP-CV
Adapted Sex Offender Treatment Programme – Community Version

ASRO
Addressing Substance Related Offending

BSR
Building Skills for Recovery

CALM
Controlling Anger and Learning to Manage it

CAPP
Comprehensive assessment of psychopathic personality

CARE
Choices, Actions, Relationships and Emotions

CBT
Cognitive behavioural therapy

CDVP
Community Domestic Violence Programme

COVAID
Control of violence and anger in impulsive drinkers

CSB
Cognitive Skills Booster

CSCP
Cognitive Self Change programme

C-SOGP
Community Sex Offenders Group Programme

DID
Drink Impaired Drivers Programme

DSM
Diagnostic and statistical manual of mental disorders

DSPD
Dangerous and severe personality disorder unit

ETS
Enhanced Thinking Skills Programme

FOR
Focus on Resettlement

GBP
Generic Booster Programme

HCR-20
Historical, Clinical, Risk Management-20

HRP
Healthy Relationship Programme

HSF
Healthy sexual functioning

IDAP
Integrated Domestic Abuse Programme

IPDE
International personality disorder examination

I-SOTP
Internet Sex Offender Treatment Programme

JETS
Juvenile Estate Thinking Skills

J-SOAP-II
Juvenile sex offender protocol for assessing risk

LIAP
Low Intensity Alcohol Programme

MCMI-III
Million clinical multiaxial inventory-III

NSOGP
Northumbria Sex Offenders Group Programme

OASys
Offender Assessment System

OGP
OASys general re-offending predictor

OGRS3
Offender group reconviction scale version 3

OSAP
Substance Abuse Programme

OVP
OASys violence predictor

P-ASRO
Prison – Addressing Substance Related Offending

PCL-R
Psychopathy checklist – revised

PPTCP
Prison Partnership Therapeutic Community Programme

PPTSP
Prison Partnership Twelve Step Programme

Priestley OTO
Priestley One to One Programme 

RAPt
Rehabilitation of Addicted Prisoners Trust

RSVP
Risk of sexual violence protocol

SACJ
Structured anchored clinical judgment

SARA
Spousal assault risk assessment

SARN
Structured assessment of risk and need

SAVRY
Structured assessment of violence risk in youth

SCP
Self Change Programme

SDP
Short Duration Programme

SOPO
Sex offences prevention order

SOTP
Sex Offenders Treatment Programme

SOTP ABLB
Sex Offenders Treatment Programme Adapted Better Lives Booster

SOTP BLB
Sex Offenders Treatment Programme Better Lives Booster

SOTP BNM
Sex Offenders Treatment Programme Becoming New Me

SOTP HSF
Sex Offenders Treatment Programme Healthy Sexual Functioning

SVR-20
Version of the HCR-20 used to assess the risk of sexual violence

TSP
Thinking Skills Programme

TVSOGP
Thames Valley Sex Offenders Group Programme

VPS
Violence prediction scheme

VRAG
Violent risk assessment guide
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Where to obtain further help:

Consult a second member

The idea of this is that if you are reviewing a case and want to discuss a point of policy or practice, or need to bounce an idea or view with a second member, you can contact one of the other panels sitting on the same day.  In this way you can discuss your thoughts or concerns with a view to issuing a decision by the close of play on the panel date.  Under usual circumstances papers would not need to be issued to the second member.   The second member may be a specialist who can address specific questions for example, about the needs of a case and appropriate directions.

Refer to a second member

The idea of this is where you have made your decision but you really feel the case requires a second member to either endorse your decision or challenge it.  You would issue your decision but state on your submission email that the case MUST be reviewed by a second member.  We would then prepare the case to be added to the next available panel.  The second member would review the case and your decision and either endorse or challenge it. You may wish to do this in cases where you are minded to release a determinate or extended sentence prisoner on the papers, whose index offence was very serious (e.g. Rape, manslaughter) or where the decision to release on the papers was finely balanced. Alternatively in such cases, it may be more appropriate to consider the case at an oral hearing.

Relevant PBMs

MCA Duty member 

This role wll be available at the Parole Board Monday to Friday, for consultation on any case.  

MCA Trainers

During MCA implementation the trainers will be available on an ad hoc basis if you need some guidance on the decision making part of the panel.  You may contact any of the trainers.

Secretariat

If you have any questions on the operational or administrative side of things please contact Jonny Twidle or Glenn Gathercole in the first instance.
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Listing prioritisation
Requests for prioritisation and expedition

As a consequence of the listings delays, the Board is also receiving an increased number of requests for prioritisation outside of the usual listing prioritisation framework. We are hopeful that we can maintain our consistency in dealing with such requests for prioritisation and expedition, therefore members are asked to please refer to the guidance at Section B of the Members’ Handbook (Chapter 14, section 5) – below - when considering these requests.  

The terminology is particularly important; a request to prioritise a case due to exceptional circumstances is effectively an instruction to make every effort to list that case in the next listing exercise. A direction to expedite a case due to it being so exceptional and urgent is effectively an instruction to make every effort to list the case as soon as possible. 

Section B Members’ Handbook Chapter 14

PAROLE BOARD LISTING FRAMEWORK
Listing tool for prioritisation of oral hearings – revised version updated November 2010 

The listing prioritisation framework was originally introduced in April 2009 and last revised in November 2009 and sets out how the Board prioritises cases for listing each month in the context of a listing backlog.

The only change to the framework under this 3rd version can be found at the end of the framework under “Exceptions”. This amendment is to provide clarity on the type of cases automatically assigned top priority and to include all under 18 year old offenders into this group of exceptional cases.

The Parole Board will initially prioritise cases according to the date the review was due. For a definition of this date for each type of case, please refer to the list below. Please note that the initial prioritisation by date is for all types of cases (for example a lifer pre-tariff advice case with a due date of December 2009 will take priority over a lifer post-tariff review due January 2010). It is only after the initial prioritisation by due date is completed and there is a choice between 2 cases and one available listing that the type of case will have a bearing on whether or not a case achieves a hearing date that month.

Definition of “due dates” by case type:

Recalls
The “due date” of a recall case is fixed as “ASAP”. Recall cases will not in reality be subject to a specific review date or a target date. By their nature, the target is for the earliest available hearing. Therefore, all recall cases ready for listing should receive an oral hearing date at the first listing exercise for which they are submitted unless witness availability or other logistical problems mean it is impossible. 

Where it is impossible to list all recall case in a particular listing exercise and it becomes necessary to further prioritise within a group of recall cases (for example when there are more recall cases ready for listing at a particular prison/region of the country than the Board can accommodate for that particular month) the Board will take into account the date of the referral in the case of lifers and IPP; and in the case of extended or determinate sentenced prisoners, the date of referral from a paper panel, or the date of receipt for a request for oral hearing.

First review at tariff expiry (lifers/IPPs)

The due date is the date of tariff expiry. (NB: It is recognised that the Generic Parole Process is designed so that such reviews take place around 2 months prior to the tariff expiry date. This framework does not change that intention.)

Extended sentence annual reviews after recall

The due date will be the date the paper panel referred the matter to an oral hearing, or the date the successful request for an oral hearing was made. (Note: Extended sentence annual reviews after recall are not the same as a first review after recall where continued detention has yet to be reviewed by the Board.)

Further reviews after tariff expiry (lifers/IPPs)

The due date will be the date set by the Secretary of State for Justice upon referral to the Board. (This category also includes lifer/IPP prisoners undergoing a second or subsequent review following recall.)

Advice Cases (lifers/IPPs)

The due date will be the date of the referral to the Board (i.e. date of receipt of dossier). This category covers both pre-tariff and post-tariff matters which the Secretary of State has referred to the Board for advice under Section 239 Criminal Justice Act 2003.

Determinate or extended sentence prisoners applying for early release

The due date will be the date the paper panel referred the matter to an oral hearing. (This category only relates to prisoners applying for early release at their Parole Eligibility Date. It does not include recall reviews.)

Combined reviews

Due to the listing backlog there are a number of lifer and IPP pre- and post-tariff advice cases (i.e. cases referred to the Board under S239) which have not yet been listed by the time the next S28 referral is made. These cases are being combined (rather than having a review for advice on move to open followed by a separate review with power to consider release). In order to recognise the delay in possible progression already experienced by these prisoners, any combined review will be prioritised according to the original due date of the advice case. Where listing decisions must be made between 2 cases with the same due date, priority will be accorded to combined reviews with reference to the stage the case is at (eg. a pre tariff review combined with a first review at tariff expiry will carry the due date of the pre tariff review and if necessary to prioritise beyond the due date as a priority 1 in the list below.)

Prioritisation beyond due date

Where there is more than one case with the same due date, but insufficient panels available at that prison/region to cover all cases with that same due date, such cases will be listed in the following priority

1. First review at tariff expiry (lifers/IPPs)
2. ESP annual reviews after recall
3. Further reviews after tariff expiry (lifers/IPPs) 
4. Advice cases (lifers/IPPs)

5. Determinate or extended sentence prisoners applying for early release on parole (non recall cases)
Prioritisation can be further refined within each category, by the length of delay and number of occasions it has been deferred. 
Once the initial list is produced (i.e. going by date order), where there is only one case listed a particular day at a particular prison, other newer cases will be slotted in accordingly using the same order of priority according to the type of case.

Exceptional circumstances

This framework is flexible. In particular, where exceptional circumstances are put forward by the prisoner for higher prioritisation (including but not limited to medical/mental health issues, compassionate reasons etc) the case must be put before the duty MCA member for assessment. The member may direct that a case has a higher priority than would normally be indicated by the list above and/or its current due date and should accordingly receive precedence.  
In general terms, positive recommendations for release or a progressive move will not, by definition constitute exceptional circumstances as there will be many such prisoners in a similar position. Requests for prioritisation solely on the grounds of positive report recommendations will be refused.

Exceptions
Exceptions to the framework are cases that are identified by their nature as having exceptional circumstances with no requirement for such an application to be made by the prisoner to assign them top priority. 

Automatic exceptions that will be identified and assigned top priority are:

· 1st review after discharge from a Mental Health Review Tribunal

· All offenders under 18 years old 

These cases will carry an “ASAP” due date as a matter of course and take appropriate priority for listing.

It is possible for an MCA member on assessment to identify other types of cases as falling into the exceptional circumstances category and assign top priority accordingly. Any such identification will be recorded on the MCA directions. 
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Good Practice Guide: 

Expectations of those contributing to an Oral Hearing 

November 2013 
The purpose of this guide is to help us all work effectively together to achieve the best possible outcome at an Oral Hearing and was commissioned as a joint piece of work between London Probation Trust and the Parole Board. The guide is presented in bullet points and focuses on the basic service we can each expect from the other. Clearly all cases are different and some have intricacies that cannot be addressed by a generic guide, it is hoped that the information contained here will assist with a wide range of cases. 

In order to draw up this bullet point guide colleagues from the Parole Board, NOMS Public Protection Unit and Victims Unit, Prisoners Legal Representatives, Public Protection Representatives, Probation Officers, Senior Probation Officers have been approached for comment and contributions. It was helpful to hear from everyone and our sincere thanks to all those who contributed or commented. 

This document should be read in conjunction with the protocol agreement between the Parole Board and the Prison Estate, which provides all staff in prison establishments with clear guidance on the standards they are expected to meet in the provision and facilitation of oral hearings for Parole Board panel members. 
JOINT RESPONSIBILITIES AND EXPECTATIONS 
 All will treat each other with professional respect 
 All will ensure they respond to e mails in a timely manner. 
 Will ensure Hearings start promptly (prisoner movement etc permitting) 
 The day is protected and adjournments/deferrals caused by any of the parties having to leave the Hearing early are avoided. 
 All will undertake their respective tasks pre and post Hearing to ensure deadlines are met and all the necessary information is shared and available to all parties where appropriate. 
 Where there are concerns or issues with the practice or conduct of any party at the Hearing, all will use the relevant procedures to make and ask for a complaint to be investigated and not overtly criticise or address the shortcomings in the Hearing or in any written material that may be generated.   
Parole Board Panel Members 
 The Chair can be expected to look at the case well in advance of the Hearing so that any further Directions can be set in advance to aid avoidance of a deferral on the day because something is missing. 

 The Chair will check with legal reps that all have the same documentation before the Hearing starts. 

 The Chair will intervene, when appropriate, if a witness is being unduly/unreasonably pressed by another party. 

 The Chair will endeavour to facilitate attendance by a witness via video link or telephone conference call if it is evidenced there are genuine difficulties in the witness attending in person, and when there are obvious time and costs savings in providing evidence in this manner. 

 Questions will be discussed amongst the panel members and they will be limited to the key issues for the Hearing and be relevant to the assessment of risk. 

 Will ensure that reasonable breaks for comfort breaks or lunch are provided for the witnesses 

 Will be clear in their reasons why a licence condition has been included that was not requested, and why a condition was omitted that had been requested. 

 Where there are particular cases where it may be helpful for a Public Protection Representative to attend the Parole Board can highlight this to the PPCS caseworker. 

 The Public Protection Representative will always be included in all discussions and conversations relating to proceedings as the legal representative would expect to be. 

 Consider any written submissions made by the Public Protection Review where applicable. 

 Will give the Public Protection Representative the opportunity to ask pertinent questions of all witnesses during the hearing. 

 Will ensure the Offender Manager is able to respond to information/opinions provided by other witnesses 

 If a panel wishes to speak with the Offender Manager before the Hearing, be clear as to what time the OM must be in the Hearing room and that the legal rep is similarly invited. 

 Consider alternative release addresses where appropriate and avoid a blanket requirement approach for an Approved Premises placement. 

 Will write decision letters that are succinct and easily understood by all parties including the prisoner. 

 Undertake to issue Directions that are clear and specific to assist those who must interpret them and act on them, and they should be reasonable and proportionate 

Parole Board Case Managers 
 Will contact witnesses to inform them of the Panel date at the earliest opportunity being clear as to the time the relevant panel will expect to sit 

 Will ensure any change to a panel date is communicated to witnesses as soon as possible 

 Will ensure Panels have information passed to them as far ahead of the hearing as is practicable 

 The Public Protection Representative, when deciding to attend a hearing, is copied into all relevant documentation and correspondence relating to the hearing. 

Public Protection Casework Section 
 Will ensure that Parole Board Directions are circulated in a timely fashion to all parties 

 Will ensure that any Non Disclosure requests are dealt with promptly and Probation Trusts made aware of out come in a timely fashion 

 Ensure that the Public Protection Representative, when deciding to attend a hearing, is copied into all relevant documentation and correspondence relating to the hearing. 

 Public Protection Representative provided with a copy of decision of the Panel. 

 Will assist Probation Trusts in asking for a variation of a Direction where appropriate and in appealing a non disclosure decision 

 Provide clear and consistent advice to Probation Trusts regarding non disclosure matters. 

 Will follow up Directions and ensure all completed prior to the Hearing and to dates required. 

 Will provide advice and support to OM’s relating to legal issues. 

Public Protection Representative 
 Will ensure Submissions are forwarded to all parties a minimum of 3 working days prior to the hearing. 

 Provide Submissions that are based on the dossier, relating to risk of serious harm to assist the Board in making a decision (It is no longer the case that the Public Protection Representative will give a for or against release recommendation) 

 Will liaise with the OM prior to the hearing and any other Sec of State witnesses. 

 Can be expected to have a copy of the dossier and be fully apprised of the case prior to the hearing and ensured that they have added themselves to the timetable and given notice to the Parole Board of their attendance a week in advance of the hearing where possible. 

 During the Oral Hearing the Public Protection Representative can be expected to ask questions of all of the witnesses that assist the Parole Board in their decision on whether the various risks posed by an individual is manageable in the community 

 Will sum up the evidence he/she has heard at the end of the hearing succinctly. 

Offender Manager (or Youth Offending Team Officer, where applicable) 
 Will ensure that there is a good level of communication with the offender supervisor with a check in the day or so before the Hearing to see if there is any new information that may influence the Hearing 

 Will have as much contact either face to face, letter, video link with the prisoner as is possible and certainly before the Oral Hearing when preparing the PAROM 1 or Addendum PAROM 1. 

 Will have discussed their recommendation, Risk Management Plan and Sentence Plan with the prisoner ahead of the Hearing and ascertained the prisoners view. 

 Ensure that Licence Conditions/Exclusion Zones requested are evidenced as to why they are being requested, how they will be enforced and so on. 

 Can be expected to ensure that the Oral Hearing date is given priority and to arrange for a replacement person to attend in the extreme circumstance they can not attend, and that the replacement person is fully informed about the case and can assist the panel 

 Will use the relevant templates related to Oral Hearings i.e. PAROM 1 for a first review and, thereafter use the Addendum PAROM1 to provide updated information and address the issues identified from the previous Hearing. 

 Will provide a full risk management plan and sentence plan as required of them by NOMS, even when not supporting release or progression to Open Conditions. 

 Will make an evidence based recommendation in each case. 

 Can be expected to ensure referrals to MAPPA or accommodation providers are made ahead of the Hearing and the panel provided with realistic timescales for interventions or accommodation to be available. 

 Will ensure that non disclosure material is dealt with appropriately and clearly marked as such for the consideration of the parole board. 

 Can be expected to have communicated with the Victim Unit as applicable 

 Will access the paginated electronic Dossier via PPUD. 

 Will ensure the assessments and recommendations made are owned by them and not presented as the opinion/assessment of management or MAPPA/MARAC, and will secure a gist of MAPPA/MARAC* minutes if directed by the panel (*in consultation with the police). 

 Make applications to give evidence by video link or case conference call early in the process and provide evidence as to why this is needed. 

 Will ensure they allow time to arrive, book in and be taken to the Hearing room so as to be there 20 to 30 minutes before the Hearing starts. 

 Will bring important or new information to the attention of the panel if it has not been explored or raised at the Hearing. 

 Feel able to change their recommendation either way if oral evidence indicates this is necessary. 

 Will seek any legal advice required from the Public Protection Casework Teams. 

Offender Supervisor 
 Will ensure there are good levels of communication with the Offender Manager and prisoner. 

 Will provide detail of custodial conduct including the nature of any adjudications and their outcome to the Offender Manager and in their Offender Supervisor reports in a time scale that allows the Offender Manager to include this information in their risk assessments. 

 Be mindful of any risk issues relating to prisoner/witnesses and ensure prison alert to them in order to ensure safety of witnesses. 

 Will make an evidence based recommendation in each case. 

Legal Representative 
 The Legal Representative will always be included in all discussions and conversations relating to proceedings as the Public Protection Representative would expect to be. 

 The Legal Representative will sum up in a succinct manner at the appropriate juncture. 

 Will arrive early enough to see their client before the Hearing is set to start. 

 Guard against using a pre prepared submission that may not align with the evidence heard on the day. 

Victim Liaison Officer 
 Will ensure that victim impact statements are submitted where appropriate and liaison take place with the Offender Manager. 

 Ensure that victims are clear as to the boundaries and rules relating to attendance and addressing the panel in writing or in person. 

 Ensure that licence conditions and exclusion zones requested are supported with evidence as to why they are needed and to ensure they are proportionate and necessary.
Annex 17
Implementation of MCA Panels – FAQs
November 2014

How do I get MCA training?   

8 members have developed the MCA training and guidance pack and 2 or 3 of the trainer group will deliver each of the MCA training sessions for members between November 2014 and February 2015.  The trainers are:

Nigel Bonson
Bruce Butler

Kim Evans
Heidi Leavesley

Rob McKeon
Clare Mitchell

Tony Mitchell
Sue Power

The dates of the MCA training sessions are:

14 November (London)
28 November (London and Birmingham)

4 December (London)
18 December (London)

15 January (Manchester)
20 January (London)

30 January (London)
4 February (London)

11 February (London)
19 February (Manchester and London)

All members are eligible for MCA training and everyone is encouraged to attend a session, even if they do not intend to undertake MCA panel work.  No member will be able to undertake MCA panel work until they have been on a training course.

Existing paper panels (e.g. SMR, ICM, DCR) will be replaced by MCA panels, therefore members wishing to undertake paper panels from home will need to complete MCA training in order to continue with this type of work.

To book at place on a training event contact:

Doug Crighton at Douglas.Crighton@paroleboard.gsi.gov.uk.cjsm.net
How do I get listed for MCA panels?

If you are already listed for paper panels scheduled at least 7 days after your training date, these will automatically be converted to MCA panels following completion of your MCA training course.

A MCA panel is based on a one day work allocation.  When a panel is converted from an existing paper panel to a MCA panel, the number of MCA panels (eg number of bundles of cases) will be equivalent to the time allocation for the original paper panel.  For example, a SMR (or DCR) panel currently represents approximately two day’s work and therefore when a SMR (or DCR) panel is converted, two MCA panels (2 bundles of cases) will be issued.  

Should you wish to only receive a single MCA bundle, please contact:

Sam Walkiden at Samuel.Walkiden@paroleboard.gsi.gov.uk.cjsm.net
or Kate Ward at  Kate.Ward@paroleboard.gsi.gov.uk.cjsm.net
ICM accredited members completing MCA training will have their requested number of ICM cases converted into time equivalent number of MCA bundles (of mixed cases).

For future listing of MCA panels, the Listings Team will email all members at the beginning of December to request MCA paper panel availability for March 2015.  A rota will then be published advising all members of their confirmed panel dates. 

What cases will I get on a MCA panel?

A MCA panel will comprise of a ‘bundle’ of cases equivalent to one day’s work allocation.  A standard MCA bundle will comprise of the following six cases, reflecting the current ratio of caseload volume:

· 4 standard determinate sentence recall cases (currently assessed by SMR panels)

· 1.5 ISP review/recall cases (currently assessed by ICM panels)

· 0.5 DCR/EPP/EDS/ESP annual review cases (currently assessed by DCR panels)

In practice, a standard bundle will most likely contain 4 SDS cases, 1 ISP case and 1 DCR case or 4 SDS cases and 2 ISP cases.  

However, there will be flexibility dependent on fluctuations in the volumes of case referrals.  This will ensure that we can meet the supply of cases and offer members greater consistency in providing the volume of work expected.

A MCA bundle is based on an 8 hour working day, with case types having the following nominal time allocations:

· Standard determinate sentence recall case = 1 hour

· Indeterminate Sentence Prisoners review/recall case = 2 hours  

· DCR/EPP/EDS/ESP annual review case = 2 hours 

If there are fewer than expected of any case type, these will be substituted on an equivalent time basis.  For example, an ISP case could be substituted with 2 determinate recall cases.  The MCA bundle would therefore be 7 cases (6 recalls and 1 ISP), but still an 8 hour allocation.  Bundle variances will only occur when there is not enough of any particular case to compose a standard MCA bundle.  Note that to ensure fair distribution of work members will not be able to request variations to their bundles.

What are the timelines for completing a MCA panel?

MCA panels will be issued to the courier 8 calendar days in advance of the MCA panel date, for delivery on the following day.  You will therefore have 7 calendar days to complete your MCA panel.

This will apply to all MCA panels, including those converted from ICM in the transition period.

If you cannot receive a delivery 7 days before your MCA panel, you MUST alert the administration team at the Parole Board at least 10 calendar days before the panel date if they require any change to the standard delivery date, or to make any other alternative delivery arrangements.
E.g. if a panel is on Thursday 18th December, dossiers will be provided to the courier on Thursday 11th December and be delivered to the MCA member on Friday 12th December (day 1 of the 7 day period). The 7th day is the actual date of the panel and you will have until midnight to submit your assessments.

If the MCA panel member of 18th doesn’t want delivery on 12th, they must let us know by Monday 8th for alternative delivery arrangements after 12th.

During the transition period MCA panels will run alongside existing paper panels and the ICM system. Each existing paper system will gradually be phased out with the aim of having all paper panel work converted to MCA panels by the end of February 2015.

Will I need to use different templates for MCA?

MCA will have its own templates:

Paper decision template - to cover negative and positive paper decisions, advance deferrals, and outcomes from oral hearings, including deferrals and adjournments

Directions form (for all case types) – to cover MCA assessments, Panel Chair Directions and MCA Duty Directions

The MCA templates will be issued in advance of your first MCA panel. The templates should then be saved onto your laptop’s desktop and used for all future MCA paper panels. The templates can also be accessed from the extranet and updated versions of the templates will be issued to you as they are developed. 
How do I submit my MCA panel decisions?

During the implementation phase and until PPUD can be adapted to automate some of the processes members will need to generate the templates themselves.  

In order to manage the extra administration required at this first implementation stage and to protect the integrity of restricted data sharing it is essential that you name the document following this naming protocol:

Surname.prison number.prison.date

Documents not following this protocol will be returned for renaming.

You will need to complete all the cases in your bundle (six cases in a standard MCA bundle) and then submit your decisions on one email to this dedicated email address:

MCA@paroleboard.gsi.gov.uk.cjsm.net
Only MCA cases must be sent to this email account, all other work should continue to be sent to the current addresses.  

All MCA decisions must be submitted to the administration team on or before the date of the panel.

All paper decisions for all cases will be issued by the Administration Team (negative and positive paper decisions). 
All Directions for oral hearing, deferrals or adjournments will be issued by the relevant case manager.  

How will I be paid?

The fee for completing one MCA panel will be £320.

Members will need to use the revised claim form (date 10th November 2014), which has an additional column ‘Fee Type’.  This field will need to be populated with the fee type claimed for, in this case with ‘MCA’. All other fields will remain the same. 

Submit your claim to Shared Services in the same way.   Shared Services will verify their PPUD records with your submitted member claim form to ensure you are paid correctly. Members are reminded that claims must be submitted within a maximum 8 weeks from the date of the panel.

Will I sit on the panel of my MCA cases that go to oral hearing 

Continuity of member throughout the case remains an objective.  However, the size of the backlog currently means that MCA cases will have to wait for listing in accordance with the Prioritisation Framework, significantly reducing the options for list the case more quickly.  Consequently, during the initial MCA implementation phase, cases will not be specifically allocated at oral hearing for MCA members. 

What quality assurance will there be?

As each member starts their MCA work, their decisions and directions will need to be quality assured.  This will be undertaken by colleague members with practice observation and MEF experience, who have completed MCA training.  The quality assessors will be checking that MCA guidance has been applied in each case and that reasons are of a satisfactory standard. MCA panel members will receive feedback from the quality assessor.  Further information will be published as the scheme is introduced.

Could I get the opinion of a specialist member at the MCA stage?

A new initiative to support MCA is the ability to contact a specialist member (psychologist or psychiatrist) for advice.  This might include, for example, advice on diagnosed mental health conditions and their implications, the type of professional witness needed, the content of reports, expectations of treatment interventions and any case specific questions.  

For the initial introduction of this service, any requests for specialist advice should in the first instance be made to Jonathan.Twidle2@paroleboard.gsi.gov.uk.cjsm.net who will co-ordinate requests from MCA members and identify a specialist member available to assist.

Who else can I contact if I need advice on my MCA panel?

Ultimately there will be a MCA Duty member available at the Parole Board Monday to Friday, for consultation on any case.  MCA Duty will replace both ICM Duty and Duty member roles.

All MCA Duty members will have completed MCA training and be actively participating in MCA panels.

In the interim the trainers will be available on an ad hoc basis if you need some guidance on the decision making part of the panel.  You may contact any of the 8 trainers who delivered your session, or any of the other trainers listed above.

If you have any questions on the operational or administrative side of things please contact Jonny Twidle or Glenn Gathercole in the first instance.

Stephanie McIntosh and Martha Blom-Cooper will also be available for any general questions.  

The MCA Guidance will standalone initially as it continues to evolve throughout the training sessions and initial panels.  Once implementation is embedded, the MCA guidance will be added to the Members’ Handbook.  The most up to date version will always be available on the extranet.

Members will be asked to complete a feedback and evaluation form on the training and guidance, once they have started undertaking panels.  In the meantime, any specific comments or concerns are encouraged to any of the fair for the future project team: Martha, Glenn, Jonny and Stephanie.

This section should:


identify the prisoner and the date and location of the hearing





set out the purpose of the hearing relevant to the individual case and point of sentence as referenced in the referral from the Secretary of State (e.g. to determine suitability for early release on licence (DCR) or for release on licence or suitability for transfer to open conditions (most lifer/IPP))





identify the sentence length and sentence/tariff expiry date, noting any periods the offender has spent unlawfully at large (UAL)





briefly refer to the test to be applied so that the offender understands what must be taken into account, and on what basis the panel is coming to its decision (members are asked only to state the statutory test and not attempt to define it)





identify the decision-maker (good practice for oral hearing is to specify whether the panel included a specialist member)








Practice example:


“Your case has been referred to the Parole Board by the Secretary of State to consider whether or not it would be appropriate to direct your release. (Lifer/IPP only where requested:If it is not appropriate to direct your release, the Board is invited to advise the Secretary of State whether it would be appropriate for you to be transferred to open conditions and on any continuing areas of risk). The Board is empowered to direct your release if it is satisfied that it is no longer necessary for the protection of the public that you should be confined. A decision about whether to recommend transfer to open conditions is based on a balanced assessment of risk and benefits, with an emphasis on risk reduction and the need for you to have made significant progress in changing your attitudes and tackling your behaviour problems in closed conditions, without which a move to open conditions will not generally be considered. The Panel convened at HMP Whatton on 4 July 2014 and included a judicial member, an independent member and a psychologist member.”








The purpose of this section is to clarify and record the evidential basis on which the decision/recommendation of the panel is made. Best practice is to:





identify the number of dossier pages seen by the panel (it is not necessary to list all documents within the dossier; however, if any mandatory documents are missing these should be mentioned);





where relevant, list all additional documents submitted up to and on the day of the hearing (it is particularly helpful for future panels to know exactly what documents were provided on the day at oral hearing);





note any written submissions from the offender or his representative;





for oral hearings: list the witnesses who gave oral evidence, identifying them by name and role (and note also whether evidence was given orally or by video-link/teleconference);





for oral hearings: Note the name of the offender’s representative and what the offender was asking the panel to consider;





for oral hearing: Acknowledge the Secretary of State’s view if presented (or note that the Secretary of State was not represented and did not submit any written comments);





Note any victim statements/attendance; and,





Indicate whether there was any non-disclosure evidence.





Some panels prefer to set out the oral evidence considered in this section; others prefer to weave the oral evidence throughout the document under the later hearings as relevant. Either approach is acceptable providing it records the relevant oral evidence, correctly attributed. Where particular weight was given to a witness’s evidence, be clear how and why. Also be clear why the panel preferred one witness over another where it heard conflicting evidence from experts on assessment of risk.














This section provides the opportunity to outline the historical evidence of offending and to take an analytical approach to the index offence and pattern of previous offending.





The panel may wish to rely upon findings from previous parole decision letters where these are available. The new panel should not simply repeat everything in earlier decision(s), and in particular it must ensure that it undertakes its own assessment of risk, but it may clearly state which parts of those decisions it wishes to adopt.


 


The next panel may not have the older decision(s) so if a panel wishes to adopt a relatively large section of a previous decision (the summary of the index offence, or progress up to the point of the last hearing for example), it is best practice to copy and paste the relevant section to ensure that its decision is a standalone decision. 





To do this, please contact the case manager to request a Word version of the previous decision. Best practice is to set out adopted sections of a previous decision in italics, so that it is clear which sections are adopted and which are new. In cases where there has been more than one previous decision, a footnote should be added that references by date which decision(s) the panel has adopted. The current panel must still conduct its own analysis and independent assessment of risk. 





This section should include:





a.	a summary of the index offence and conviction, including but not limited to:


the official account of the index offence


any discrepancies in the offender’s account, including partial or complete denial


date of conviction


any guilty plea(s)


the sentence imposed


details of any appeal to the Court of Appeal


tariff/sentence expiry date(s)





b.	a brief analysis (not narrative) identifying any themes or patterns of previous convictions, drawing out any relevant themes or patterns with attention being given to any violent or sexual offences where applicable. 


c.	a brief analysis (not narrative) identifying any themes or patterns of any reported unconvicted offending behaviour, cautions, warnings or reprimands and allegations such as police call-outs for domestic violence (particularly where the panel may need to come to a view as to what weight to put on these)


d.	adjudications and relevance of them to level of risk, risk factors and/or risk management





3. Analysis of Offending





In this section the panel should draw out the specific static and dynamic factors associated with the offender’s risk of re-offending and the risk of serious harm. In addition:





comment on the impact of each of the risk factors they have identified from its previous analyses of offending behaviours (at section 3 above) and not merely rely on those listed in the dossier,





highlight any patterns and identify the characteristics of the individual, their attitudes and behaviour and the circumstances which appear to be related to their offending behaviour,





note any patterns of previous non-compliance with court orders and community based penalties,





note any risk factors which have developed or come to light since sentence, and





highlight any psychological, psychiatric or medical considerations relevant to risk.





highlight any protective factors that increase resilience and directly impact on the risk of reoffending and serious harm.








This section should provide an account of the offending behaviour work the offender has carried out in custody and assess the progress they have made, if any, during their sentence and particularly since the last review. It should note changes to the prisoner’s circumstances inside and outside the prison which are relevant to risk. It is best practice to provide a précis of the entire period in custody but to focus in more detail on changes since the last review. In recall cases the panel should particularly look for change in behaviour since recall. 





Panels should take into account:





changes in the underlying factors associated with offending - e.g. ability to maintain appropriate relationships, attitudes and beliefs which support offending, backed up by evidence of attitudes and behaviour in custody (such as adjudications, drug tests etc);





completion of relevant interventions to reduce risk (not limited to OBPs) with evidence of the effect these interventions have had on relevant risk factors (think about the positive effect of contact with family members, children, mentors etc);





the offender’s willingness to engage in work to change their behaviour;





evidence from release on temporary licence (ROTL), periods in open conditions, any absconds or failure to return on time, and use this to assess the prisoner’s ability to respond positively to increasing levels of self- responsibility and to apply new skills in more realistic, less secure settings;





evidence of indicators of increasing as well as decreasing risk; and,





factors which affect the offender’s capacity to change, e.g. learning disabilities.








The panel should use, and refer to, all the actuarial/structured risk assessments in the dossier in coming to its own judgement, drawing together the risk factors identified in section 4 and the evidence in section 5 to make its own assessment of the type and level of risk presented by the offender. 


This section should:


a.	cite the available risk assessments (e.g. OGRS, OASys, RM2000 etc) in the form of risk levels (high/medium/low - it is not necessary to write out the actual scores provided) noting any significant changes, stating the current position;


b.	detail the panel’s own assessment of the offender’s risk of re-offending and harm reconciling any discrepancies with the professional assessments; and,


c.	identify the areas of risk that the panel considers to be outstanding.











It is important in this section to analyse the effectiveness of the actions designed to manage risk and not merely describe or list the contents of the risk management plan. 


In order to evaluate whether the risk presented by the offender is manageable under the proposed plan if released or progressed to open conditions it is important to assess the plan. The panel should:


summarise the key elements of the risk management plan (or release plan for low risk of serious harm cases) including details of interventions proposed in custody or the community;





analyse the effectiveness of the plan – consider whether the plan covers the identified risk and protective factors including risk issues raised by any recall and specific victim concerns;





assess the likelihood of the offender complying with the plan, based on history of supervision, compliance and breach behaviour;





identify protective factors (if any); and,





if relevant, identify any benefits of a move to open conditions.











8. Conclusion and decision





The conclusion should be logical, defensible and risk-focused. It is the key part of the reasons and should explain clearly what decision the panel has made and why.





The length of this section will depend on the circumstances of the case. A complex or finely balanced case is likely to require more information than a clear-cut case with few areas of controversy. Bear in mind that this is likely to be the section that will be examined most closely by readers of the decision (whether they be the offender, the authorities, the courts or the Review Committee).





Bear in mind also that many prisoners do not possess good literacy skills and may have a vocabulary that is significantly narrower than the panel. It is imperative that the offender understands why the panel has taken the decision they have, so the panel should take particular care in this section to use simple, straightforward language. Please refer to the additional guidance at section 10 below on tips for writing reasons in Plain English.





This section should:





make a clear and lawful decision which links the assessment of risk to the relevant test and refers to the Secretary of State’s Directions where considering suitability for open conditions;





b.	set out the panel’s conclusions on any findings of fact which the panel was required to make; and,





c.	state whether the panel agreed or disagreed with the recommendations of professionals; where recommendations are not accepted the panel must justify their reasoning, and if presented with conflicting expert evidence the panel should explain why they chose to prefer certain witness evidence over others.





8.1	Open Conditions


Where the panel considers both release and in the alternative a recommendation for open conditions, it must be made clear in the decision letter that the panel applied the test for release and SEPARATELY conducted a balancing exercise in relation to suitability for open conditions.





There must be express reference to the balancing exercise in the decision. It is not enough for the panel to refer to the need to have regard to the directions of the Secretary of State or note the support the prisoner had from professionals for transfer (which if analysed is often likely to contain references to the benefits which could be directly derived from transfer). The panel must expressly state what factors which go towards benefit were taken into account.














Licence conditions





If the panel directs release, the panel must direct the conditions to be attached to an offender’s licence. LASPO seems to suggest that only the Board has the power to impose licence conditions, which includes the standard conditions. Panels must therefore direct the standard licence conditions and any other additional conditions as appropriate. Each additional licence condition must be justified with reference to necessity and proportionality. If, exceptionally, a panel does not consider any of the standard conditions to be necessary or proportionate they should seek advice from the Legal Advisor.





If the panel does not add any condition(s) specifically requested by the victim, the reasons must note the victim’s request and explain why the request was not acceded to.








If the panel considers that there is information missing from the dossier, or present but in need of clarification or updating, that may assist the next panel in their decision making, this should be identified. For example, this could include an updated risk management plan or a psychological assessment. Please do not name specific treatments or programmes or courses.











� Broadbent: ‘it has been held that the mere fact of a further charge and pending prosecution cannot on its own justify recall on the basis of a risk of reoffending, but it is likely to be the case that the Board will need to consider the evidence upon which the new charges are based in order to come to a proper assessment of risk’. From Arnott and Creighton.


� These are chairs with specific skills and not necessarily specialist members of the Parole Board.





� The majority in MB allowed greater procedural flexibility than was subsequently authorised in AF which overruled that decision as a result of A v United Kingdom 92009 49 EHRR 29 – the passages referred to are those which are consistent with the decision in AF.


� It is wrong to equate this with an interest in public protection. It is as much in the public interest that prisoners are not detained because the Board does not have access to relevant information as it is to ensure that they are not released when the Board does not have relevant information. 


� From Arnott and Creighton





Updated 09-12-14
PAGE  

		Type of case		Options available at MCA  		Options not available at MCA		Options available at oral hearing		Options not available at oral hearing

		Lifer/ IPP pre-tariff 		Conclude the review on the papers by issuing a negative decision
Adjourn for further information
Send the case to an oral hearing
 		Release
Recommendation for open conditions		Closed conditions, open conditions		Release

		Lifer /IPP periodic reviews		Conclude the review on the papers by issuing a negative decision
Adjourn for further information
Send the case to an oral hearing
 		Release
Recommendation for open conditions		Closed conditions, open conditions (but check referral), release		‘Subject to’ or future date release

		Lifer /IPP recall		Conclude the review on the papers if the offender has indicated that they do not wish to have an oral hearing and there are no OBR principles in terms of fairness
Adjourn for further information
Send the case to an oral hearing		Release
Recommendation for open conditions
		Closed conditions, open conditions (but check referral), release
		‘Subject to’ or future date release


		Determinate of extended sentence early release		Conclude the review on the papers by issuing either a release decision or a negative decision
Adjourn for further information
Send the case to an oral hearing		Recommendation for open conditions
		Immediate or ‘subject to’ release or stay in current conditions		Recommendation for open conditions.
Specific future date release


		Extended / determinate recalls		Conclude the review on the papers by issuing either a direction for future or immediate release or a negative decision
Adjourn for further information
Send the case to an oral hearing		Recommendation for open conditions
		Immediate or future date release or stay in current conditions		Recommendation for open conditions
‘Subject to’ release
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Juveniles and prisoners in a secure hospital setting or mental health unit automatically progress to an oral hearing
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MCA Decision Tree1

Juveniles and prisoners in a secure hospital setting or mental health unit automatically progress to an oral hearing

Except where there is less than 12 weeks to NPD/ sentence expiry in which case while you are sending to oral hearing, you will need to explain it can’t be listed but consider whether you are able to assess risk on the papers (see detailed guidance).  See Annex 3
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What type of case is it?





Indeterminate recall





Has the prisoner indicated that they accept their recall  and there are not fairness issues





Determinate recall





Indeterminate periodic review





DCR





Yes





No





Oral hearing





Issue negative decision





Are there grounds for an oral hearing?





Yes





No





Oral hearing





Issue negative decision





Don’t know





Adjourn





Can you release on the papers?





Yes





No





Issue release decision





Are there grounds for an oral hearing?





Yes





Oral hearing 2





No





Issue negative decision





Don’t know





Adjourn


















































































































































































