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Making a postve difference
for energy consumers

Date: 26 August 2014

Ofgem’s response to the Department of Energy and Climate Change's consultation
on stage 4 of the Smart Energy Code

We welcome the opportunity Lo respond to your consultation on the fourth stage of the
Smart Energy Code (SEC)' and accompanying draft legal text. Ofgem regulates the gas and
electricily markets in Great Britain. We have an Important role in ensuring the interests of
consumers remain protected, both during the transition to smart metering and in the
enduring framework. This regulatory rele will include making decislons on whether to
approve certain modifications to the SEC.

We recognise the significant amount of work that DECC has undertaken to publish this
Important part of the SEC in such tight timescales. We also recognise the challenge that
DECC has in balandng the views of such a diverse range of stakeholders.

We set out below our response to some of the key issues in DECC's publication. The
appendix to this letter sets out more detalled comments.,

Svbsidiary dociuments

It is planned that a large number of technical docurments will be introduced into the
regulatory framework as SEC Subsidiary Documents. Some of these decuments will be
developed by DECC, working with stakeholders, while others will be developed by the Data
and Communications Company (DCC).

We agree with DECC that it is impaortant that stakeholders engage with the DCC's
consultations on these Subsidiary Documents, just as they would for Government
consultations. We also encourage DCC to continue to actively engage with all stakeholders,

! The Smart Energy Code is @ new Industry code which £ets out the terms for the provision of smart meter
COMMUniCations services in Great Britain, and specifics other provisions to govern the end-to-end managemsant of
amart metering,
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in particular with small suppliers, who might find the amount of decuments to review and
the timescales very challenging, due to thelr more limited resources.

Looking ahcad to when these technical documents are incorporated n the SEC, we are
interested In ensuring the modification process operates as efficiently as possible, We
anticipate that as the Industry galns operational experience there could be a high number
of modification requests for the Subsidiary Documents. AL present, the SEC enwvisages that
these documents follow the same modification procedures as the main Code, which means
they could be modified either following a dedision by the Authority, or directly by the
Change Board (in case of Path 3 mediflications), Given the nature of these technical
documents it may be more effident to have a different governance framework, For
example, changes (o some of the Subsidiary Documents could be made, by unanimous
voting, directly by the Technical Sub-Committes (or other bespoke sub-committees if more
appropriate). Only in the case of disagreement, the declsion could be escalated to the SEC
Pancl. Alternatively, specific documents could be determined to be automatically subject to
the Path 3 medification process without the need for the Panel to decide on each Individual
proposal. Both alternatives would allow for decisions to be made In a more agile way
related to the materiality of the proposed modification,

We would be happy to work with DECC to explore other ways in which the SEC Subsidiary
Decuments could be governed based on best practice in other industry codes.

Disputes in relation te provision of data to the Central Defivery Body (CDE)

DECC are minded to include an additional Licence Conditien in the Smart Meter
Communication Licence to require DEC to provide the COB with certaln market share
Iinformation, which is held by DCC. Given the potential commercially sensitive nature of this
data, we agree with DECC that this information exchange should be subject to
cenfidentiality restrictions on both parties in accordance with all laws regarding handling
and disclosure of such information. We agree there are merits with the DCC providing CDB
with this information.

The draft licence condition envisages the DCC and the COB entering Into an agreement
setting out the terms on which the DCC will provide the information to the COE. An
alternative ocption would be to introduce a clear obligation on DCC to provide the
information to COE, in accordance with dear criteria. This would be a simpler selution that
limits the scope for disagreements and delays and removes uncertalnty. 1t would also mean
a dispute resolution route would be unnecessary,

If the proposed approach in the draft licence condition is taken, we do not think that the
Awthority should have a role in determining any dispute that may arise between the DCC
and the COB in relation to the terms of their agreement. Any such agreement will be a
commerdal agreement between two individual partles and so we think it is more
appropriate for any such dispute to be referred to an independent arbitrator for
determination. We note this s proposed by DECC as an alternative consultation proposal,
and we therefore support this alternative proposal.

Consistency of terminology

We note that the SEC drafting refers to different qualifiers for the scope of the obligations:
‘all reasonable steps’, ‘reasonable endeavours', ‘reasonable steps’, "best endeavours’,
‘endeavour’ for example. It is not always clear to us whether you are intending to apply a
different level of obligation and why. We also believe this could lead to confusion and
misinterpretation around SEC Parties” obligations. We therefore encourage DECC to align
terminology and use "all reasonable steps”™ in all cases, in order to avoid any possible
confusion and regulatory uncertainty.,
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Service to allow consumoers Lo find out wiich usors have aceessed thefr
consumplion data

DECC are proposing that the SEC allows Users ta access details of all ‘read profile data® and
‘retrieve dally consumption log” service requests for thelr Smart Metering Systems from
senvice Audit Trall data (the “transparency service™), This service will allow a User to
provida a consumer with the identity of those Users who have read profile data from their
smart Metering Systems tegether with the date and time of the requests,

In our view all consumers should be able to have access to Ltheir service log, |e there should
be a guarantee that this service is available, This is needed to ensure that consumers build
and maintain trust in the system. Our view Is that this service should be made available
free of charge within reasonable and defined boundaries of eg frequency, speced and
format, and charges could apply beyond the basic service provision.

We consider that this service request log should be made available to the consumer only, o
the User requesting this log from the DCC should not automatically be able to access It or
use the information contained within it. In other words, any User wha is the condult of this
data does not automatically have right of access. This will prohibit Users using this
information Inappropriately to thelr commercial benefit, especially for marketing and sales
purposes.

It Is of course the consumer's right to share their service log with the User who provides
access to it However, If the consumer is able to consent to the User aceessing the data
directly, then this consent needs to be explicitly given (ie. opt-in), within the clearly stated
context of the service log (le not buried amongst other consents or Terms and Conditions),
and miust not be conditional for recelpt of the data.

Seocurily Governance

We agree with DECC that the security of the end-to-end smart metering system Is essential
for the reliable delivery of communications to and from smart meters, We also agree that
there is a need to ensure that security arrangements in the SEC are kept under review as
the security landscape evolves. We therefore welcome the roles and respansibilities that
the Security Sub-Committee (SSC) and the Smart Meter Key Infrastructure Policy
Management Authority (SMEKI PMA) will have in developing and maintaining the security
Arrangements.

We also agree that it is appropriate for a representative from Ofgem to be entitled to
attend the SSC and SMEI PMA as a non-voting altendee.

Explicit Charge of zere

DECC are proposing to amend the charging methodology (Section K) to indicate that an
Explicit Charge related to Services within the DCC User Gateway Services Schedule may be
set to zero, This relates to a request from the DCC to amend the drafting In the SEC to
ensure this approach can be taken.

We agree with the rationale behind the proposal: If recovering the costs of Service
Requests In the fixed charge per meter reduces costs and complexity in the bllling system
this seems sensible. We also understand there could be benefits to SEC parties in terms of
simplifying invaicing and the reconciliation process. But it is difficult to fully understand the
benefits of the approach as DCC did not provide an analysls of the costs and benefits of the
proposal, However, we understand DCC has since shared some worked examples at an
industry workshop.,

If the Explicit Charge Is set at zero there is a risk that demand for those services would be
higher. Users that pay a higher proportion of the Fixed Charges may end up paying costs,
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through thelr Fixed Charges, that would otherwlse have fallen to those Users using the
services, The framework is designed such that over time the User groups that use more
services would pay a higher proportion of the fixed costs, and DCC Is required to review the
charging methodology at least once a year. However, currently only licensees pay Fixed
Charges, so there is a risk that licensees could pick up substantial costs generated by third

parties,

Given these risks it will be important that DCC monitor usage and assess Lthe volumes of
servicoe request o make sure particular SEC parties are not disadvantaged, and the
rationale for setting the Explicit Charge Lo zero remains valid. For transparency we
encourage DCC to share any ongolng and updated analysis with SEC parties. DCC will also
necd to ensure (= billing solution |s future proofed and capable of switching to charging for
explict services,

Future content of SEC

We welcome the constructive engagement we have had to date and we look forward to
continuing our discusslons with you on this and the following contents of the SEC, In
particular, we are ready to engage with you on any SEC provisions required to support the
future migration ef meter registration to DCC,

Ve note that the SEC has been drafted and designated in different stages, an approach
which was necessary to put In place the relevant arrangements in tight timescates.
Therefore, we recommend that, as part of future consultations on the remaining content of
the 5EC, DECC undertakes a holistic review of the provisions and obligations drafted so far,
to identify any inconsistencies er gaps in the SEC arrangements.

Finally, we consider that there should be careful assessment of the stability of sections of
the SEC and its subsidiary technical documents before they are designated and subject to
SEC change control procedures. In certain cases it may require industry testing and,
potentially, operational experience to determine whether the drafting |s sufficlently
compicte and robust, Premature application of the SEC modification procedures risks
delaying change that may be necessary for the Programme to meet its milestones, We
would welcome a scheme for designating the SEC and its subsidiary documents that sets
out the necessary quality criteria for placing them under SEC governance

If vou would like to comment on this response, please contact

Yours sincerely,
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