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Triennial Review of the CAT and the CS 

Executive summary 
In April 2011, Cabinet Office announced that all Non-Departmental Public Bodies 
(NDPBs) still in existence following the reforms brought about by the Public 
Bodies Act would have to undergo a substantive review at least once every three 
years. Guidance on how these reviews should be undertaken was published by 
the Cabinet Office in June 2011. 

The Competition Appeal Tribunal (CAT) and the Competition Service (CS) have 
been jointly reviewed by the Department for Business, Innovation and Skills (BIS) 
as part of the Department’s commitment to the programme of NDPB Triennial 
Reviews. 

The Government having announced in Budget 2013 that the CAT be retained as 
a specialist tribunal meant that the review Stage 1 did not require further in-depth 
assessment of the continuing need for the functions and form of the CAT. 
However, the Review team did reassess, in line with Cabinet Office guidance, the 
CAT against the Government’s test criteria for functioning as a NDPB, where it 
found that the CAT passed all three tests: that the function is technical in nature 
and needs external expertise to deliver; that the function is delivered with 
absolute political impartiality; and that the function is delivered independently of 
Ministers for reasons of its politically sensitive nature. 

“Streamlining Regulatory and Competition Appeals - Consultation on Options for 
Reform”1, captured the rationale for having specialised tribunals, namely: 

• judges will be more experienced in hearing similar cases and therefore will 
make better decisions and get to the root of the issues more quickly; 

• greater consistency of approach, providing greater certainty; and  

• there may be greater flexibility to deal with urgent cases more quickly 
because the overall caseload is smaller; 

Other evidence gathered to support the retention of the CAT and its functions are: 

• the CAT’s specialised expertise and knowledge - best sits in a 
specialist Tribunal to ensure that the appeals system functions as 
effectively as possible;  

• the CAT’s functions - are an integral and essential element of the wider 
UK competition regime;  

1 HM Government ‘Streamlining Regulatory and Competition Appeals Consultation on Options for 
Reform’ (19 June 2013) 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/229758/bis-13-876-
regulatory-and-competition-appeals-revised.pdf   
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• the CAT’s speed at concluding large-scale, complex competition and 
regulatory cases - in a prompt and effective manner is a vital component 
of the UK’s economic competition and the Government’s growth agendas; 
and 

• the CAT’s robust decisions in regulatory and competition appeals - 
have important consequences for the wider economy. 

Although Triennial Reviews are required to consider potential alternative delivery 
models for the function provided by the relevant body, as identified by the Cabinet 
Office, the Review team were able to conclude quickly that the alternative 
options, other than remaining as a Tribunal NDPB, would be inappropriate for the 
functions of the CAT. 

 

Recommendation: The CAT will be retained as a specialist judicial body to carry-
out its functions, with its continued delivery as a Tribunal NDPB. 
 

 
The Government announced in October 2010 that it would consider the case for 
abolition of the Competition Service (CS) and the transfer of its functions to the 
Tribunals Service. However, before any final decision on whether or not to abolish 
the CS was taken, the Government considered it appropriate to undertake this 
Triennial Review of the CS alongside that of the CAT. The review of the CS 
concluded that: 

• if the CS was to be abolished and its functions transferred to HM Courts 
and Tribunals Service (HMCTS), there would be a need to  maintain the 
current level of support provided by CS staff to avoid any longer-term 
detriment to the effectiveness of the CAT;  

• the CS provides the means by which the CAT manages its operation, with 
the CS’s entire staff, premises and other resources being effectively 
deployed on a daily basis in the work of the CAT;  

• the creation of the Supreme Court now provides an example of a judicial 
body administering itself; and 

• although the initial intention to move the CS functions to the HMCTS is 
being rejected, some of the strategic objectives and business priorities of 
other judicial bodies with similar administrative arrangements (such as the 
Supreme Court), might be equally relevant to the new consolidated 
organisation.  

 

Recommendation: The functions of the CS be retained and merged with those of 
the CAT to form a single body, a specialist Tribunal with its own support 
functions, while continuing to maintain the high standards of excellence of the 
CAT and CS.  The merger will be taken forward as soon as Parliamentary time 
allows. 
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In Stage 2 of the review the team considered in more detail the relationship 
between the Department and both the CAT and the CS.  This was in order to 
assess compliance with statutory accountabilities and confirm that appropriate 
governance arrangements were in place. The team concluded that the CAT and 
CS complied with all key accountabilities; however, to meet the Government’s 
transparency requirements for public bodies, agendas and minutes should be 
proactively published.  Consequently the team concluded that overall compliance 
with recognised principles of good corporate governance was good and should be 
rated green. 

The Review team’s key actions from Stage 2 are that the Department continues 
to work closely with the CAT and the CS leadership to support them in the 
implementation and monitoring of the actions that have been identified - 
particularly for the new consolidated body, and that this is overseen by the Board: 

• to expand and develop the Framework Agreement / Annual Plan for the 
consolidated body, benchmarking existing  targets and key performance 
indicators (KPIs), against the strategic objectives of  other judicial bodies 
with similar administrative arrangements such as the Supreme Court; 
whilst recognising the specialist role of the CAT and the nature, complexity 
and particular needs of competition cases; and 

• to have in place a Board structure that reflects the needs of the 
consolidated body that can bring a wider judicial approach to safeguard the 
integrity of the CAT as an independent appeal court. 
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Introduction 
This document sets out the findings of the combined Triennial Review of the 
Competition Appeal Tribunal (CAT) and the Competition Service (CS).  It 
describes the purpose of Triennial Reviews, the process adopted for this review 
and uses findings based on feedback from stakeholders provided for this review 
and for key Government consultation exercises covering the recent competition 
landscape reforms. The report draws on this evidence to make recommendations 
on the future of the Competition Appeal Tribunal and Competition Service.  

Principles and aims of Triennial Reviews 
The CAT and the CS are together being reviewed by the Department for 
Business, Innovation and Skills (BIS) as part of the Department’s commitment to 
the programme of Non Departmental Public Bodies (NDPB) Triennial Reviews.  
The review complies with Cabinet Office guidance and adheres to the two 
principal aims identified by the Cabinet Office for Triennial Reviews: 

• to provide robust challenge to the continuing need for individual NDPBs – 
both their functions and their form; and  

• where it is agreed that a particular body should remain as an NDPB, to 
review the control and governance arrangements in place to ensure that 
the public body is complying with recognised principles of good corporate 
governance.  

The founding principle of Triennial Reviews is transparency, and that a report 
must be published at the end of the review that details the evidence and rationale 
for decisions about the body’s future. 

All reviews are conducted in line with the principles set out below:  

i. Proportionate: not overly bureaucratic; appropriate for the size and nature 
of the NDPB. 

ii. Timely: completed quickly to minimise disruption and reduce uncertainty. 

iii. Challenging: robust and rigorous, evidencing the continuing need for 
functions and examining and evaluating a wide range of delivery options. 

iv. Inclusive: open and inclusive. Individual NDPBs must be engaged, key 
users and stakeholders should have the opportunity to contribute. 
Parliament should be informed about the commencement and conclusions. 

v. Transparent: all reviews should be announced and reports should be 
published. 

vi. Value for Money: conducted to ensure value for money for the taxpayer. 
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Format and content 
Reviews have two distinct stages reflecting the two principal aims: 

First Stage 
The first stage of the review should identify and examine the key functions of the 
NDPB. It should assess how the functions contribute to the core business of the 
NDPB and the sponsor Department and consider whether the functions are still 
needed. Where the Department concludes that a particular function is still 
needed, the review should then examine how this function might best be 
delivered. 

Second Stage 
Where the outcome of the first stage of the review is that the NDPB will remain, 
the Department, working with the Chair and Chief Executive Officer of the NDPB 
concerned, should then review the control and governance arrangements in place 
to ensure that the public body is operating in line with recognised principles of 
good corporate governance. This includes requirements on openness, 
transparency and accountability. 

Scope and timing 
All NDPBs must be regularly reviewed by their sponsor department in line with 
the principles and procedures set out by the Cabinet Office.  NDPBs should be 
reviewed at least every three years. Departments working with the Cabinet Office 
draw up a three year forward programme of reviews for their NDPB’s.  As part of 
the forward planning process, Departments should ensure that they fully explore 
options for conducting joint reviews of related NDPBs.  Departments should also 
consider combining the requirements of a NDPB review within the scope of any 
already planned reviews or evaluations of their public bodies. 

This Triennial Review was therefore conducted in the context of recent major 
reforms to the wider competition landscape and of on-going consideration across 
Government of proposed changes to the regime for dealing with regulatory 
appeals.  Major competition reforms include: 

• the abolition of the Competition Commission and the Office of Fair Trading 
to create, from 1 April 2014, a single unified Competition and Markets 
Authority (CMA), as set out in the Enterprise and Regulatory Reform Act 
20132; 

• the review of regulatory and competition appeals3; and 

2 Enterprise and Regulatory Reform Act 2013 
http://www.legislation.gov.uk/ukpga/2013/24/schedule/4/part/3/enacted 
3 See point 1 
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• introduction of the Consumer Rights Bill4. 
 

The Cabinet Office agreed that BIS would carry-out a Triennial Review of both the 
CAT and the CS during 2013/2014 on the basis of a combined review. 

The BIS Minister for Employment Relations and Consumer Affairs, Jo Swinson 
MP, announced the Triennial Review of the CAT and the CS by writing to the 
Chair of the BIS select committee and the shadow spokesperson for Business, 
Innovation and Skills on 21 August 2013. 

The review has been run as a project, governed by the BIS Triennial Review 
Group (TRG) comprised of BIS Directors.  The Review team was drawn from the 
Consumer and Competition Policy Directorate of BIS (which is responsible for the 
competition policy and sponsorship of the CAT and CS), with an independent 
auditor of the review, Amanda Brooks (Director, Innovation, who had previously 
led a review) to provide further assurance that the review was carried out with 
objectivity.  The Review team consisted of: Paul Griffiths, lead reviewer replaced 
by Stephen Childerstone; Adam Richards, replaced by Caroline Gracey; and 
Mohammed Mansuri. 

Context and the changing competition landscape  
BIS has a sponsorship relationship with the CAT and the CS on behalf of the 
Secretary of State.  As a purely judicial body, the CAT operates completely 
independently of BIS.  The CS operates at arm’s length from BIS, who fund it and 
are responsible for appointing its Accounting Officer. The Department’s 
relationship with the CS is set out in a Framework Agreement. 

The CAT was established by the Enterprise Act 20025, which came into force on 
1 April 2003, to hear appeals against certain decisions of the UK competition 
authorities and economics regulators.  It is a specialist body with cross-
disciplinary expertise in law, economics, business and accountancy.  The 
Enterprise Act 2002 also created the Competition Service: a body corporate and 
executive non-departmental public body whose purpose is to fund and provide 
administrative and legal support services to the Competition Appeal Tribunal.  

Given the significant role of the CAT in the competition landscape, the review has 
taken the responses and conclusions of the various policy consultations into 
consideration.  In the Government’s document “Streamlining Regulatory and 
Competition Appeals – Consultation on Options for Reform”,6  the Government 
stated its view that there is a good argument for retaining a specialist appeal body 
to ensure that the appeals system functions as efficiently as possible.  The 
continued independence of the CAT was then assumed under the new 

4 Consumer Rights Bill (as brought from the Commons) 
http://www.publications.parliament.uk/pa/bills/lbill/2014-2015/0029/15029.pdf 
5 Enterprise Act 2002 http://www.legislation.gov.uk/ukpga/2002/40/contents 
6 See point 1 
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competition regime introduced under the Enterprise and Regulatory Reform Act 
2013, and the CS Triennial Review therefore reflects this settlement.  This was 
confirmed by the Chancellor in Budget 2013. 

The CS is listed under the Public Bodies Act 2011, Schedule 1: Power to abolish: 
Bodies and offices.  The Government announced in October 2010 that it would 
consider the case for the abolition and transfer of functions of the Competition 
Service to the Tribunal Service.  However, before any final decision on whether or 
not to abolish the CS was taken, the Government considered it appropriate to 
undertake this Triennial Review of the CS alongside the CAT.  

Stakeholder engagement 
A consultation letter on the Triennial Review was sent to stakeholders of the CAT 
and CS on 20 September 2013 which asked for a response by the deadline of 18 
October 2013.  A copy of this letter is attached at Annex A.  The list of 
stakeholders invited to share their views is attached at Annex B. There was also a 
follow-up round table meeting on 16 October 2013 with a group of stakeholders to 
explore some of the issues in more detail. Names of participants are also 
included in Annex B.  

As part of “Streamlining Regulatory and Competition Appeals - Consultation on 
Options for Reform”7 the Department sought views on structural options and the 
CAT’s current functions.  As the Government had proposed that the CAT should 
be retained and the appeals processes streamlined, the Triennial Review process 
did not seek further views of stakeholders on the functions of the CAT.  A 
significant additional future role for the CAT has been subject to public 
consultation and pre-legislative scrutiny as part of the Consumer Rights Bill – 
Providing Better Information and Protection for Consumers8. Views were however 
sought from stakeholders on the delivery options and governance arrangements 
operated by the CS.   

In addition to these two consultations, workshops were held with key stakeholders 
to explain the Triennial Review, explore options and to seek their views on the 
delivery of services of the CS.      

 

7 See point 1 
8 See point 4 
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Review Stage 1 
Part 1: Functions 
In line with Cabinet Office guidance, in the first stage of the review, the Review 
team identified the key functions of the CAT and the CS.  They then assessed 
how the functions contribute to the core business of the sponsor department; and 
considered whether the functions of both the CAT and the CS were still needed.   

Functions of the CAT 
The Review team noted the CAT’s principal current functions, which are: 

 
• to hear appeals on the merits in respect of decisions made under the 

Competition Act 1998 by the Competition and Markets Authority (CMA) 
and regulators in the telecommunications, electricity, gas, water, railways 
and air traffic service sectors; 

• to hear claims for damages and other monetary claims under the 
Competition Act 1998; 

• to review decisions made by the Secretary of State and the CMA in respect 
of merger and market references or possible references under the 
Enterprise Act 2002; and 

• to hear appeals against certain decisions made by OFCOM and/or the 
Secretary of State under: 

1) Part 2 (networks, services and  the radio spectrum and sections 290 
to 294 and Schedule 11 (networking arrangements for Channel 3) of 
the Communications Act 2003; 

2) The Mobile Roaming (European Communities) Regulations 2007.  
 

Each case is heard and decided by a Tribunal consisting of three members: either 
the CAT President or a member of the Panel of Chairmen, and two Ordinary 
Members. The members of the Panel of Chairmen are judges of the Chancery 
Division of the High Court and other senior lawyers.  The ordinary members have 
expertise in law, business, accountancy, economics and other related fields.  The 
Tribunal’s jurisdiction extends to the whole of the United Kingdom.  The decisions 
of the CAT may be appealed on a point of law or as to the amount of any penalty 
to the Court of Appeal in England and Wales, the Court of Session in Scotland or 
the Court of Appeal in Northern Ireland. 
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Appeals made to the Tribunal 
Under sections 46 and 47 of the Competition Act 1998 an appeal to the Tribunal 
may be made by: 

• Any party to an agreement in respect of which the CMA (or sector 
regulator) has made a decision; 

• Any person in respect of whose conduct the CMA (or sector regulator) has 
made a decision 

• Any third party (or the representative of third parties) who the Tribunal 
considers has a sufficient interest in a decision made by the CMA (or sector 
regulator). 
 

Staffing of the CAT 
The Tribunal is headed by the President, The Honourable Mr Justice Roth 
(appointed by the Lord Chancellor).The members consist of two panels i) a panel 
of 16 Chairmen consisting of those judges of the Chancery Division and other 
senior lawyers (Queen’s Counsel) who have been appointed as Chairmen by the 
Lord Chancellor following an open competition under the auspices of the Judicial 
Appointments Commission; and  ii) a panel of 15 ordinary members who are 
recruited in open competition in accordance to the principles of the Commissioner 
for Public Appointments Code of Practice, and appointed by BIS Secretary of 
State. Plus the Registrar, Charles Dhanowa OBE QC, who is also the CEO and 
Accounting Officer of the CS. The President must be a lawyer qualified in any part 
of the United Kingdom and of at least 7 years standing. The President must 
appear to the Lord Chancellor to have appropriate experience and knowledge of 
competition law and practice.  

Functions of the CS 
The function of the CS is to provide the CAT with the necessary administrative 
and judicial support services that the CAT requires in order to carry out its 
statutory functions.  Other functions provided by the CS include: provision of 
accommodation and office equipment for the CAT; administration of the finances 
of the CAT; procurement and delivery of training of members of the CAT; and 
maintenance of the website on behalf of the CAT, which includes a searchable 
database of its decisions. 

At the time of the enactment of the Enterprise Act 20029 there was a desire to 
avoid the direct funding of the CAT by its then departmental sponsor, the 
Department of Trade and Industry (DTI), which was responsible for the 
competition regime and certain decisions which could be appealed to the CAT.  
The CS was therefore created to act as a financial intermediary and 
administrative support body, receiving Grant-in Aid Funding from DTI and later 
BIS. The CS’s staff, premises and other resources are deployed entirely in 
relation to the work of the CAT. 

9 See point 5 
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Structure and staffing of the CS 
The CS’s working practices are dictated by the specialised judicial functions of 
the CAT and the particular demands of hearing large-scale, complex competition 
and economic regulatory cases, often to very tight timescales. The CS has no 
control over the number and nature of cases which are received during the year 
and this increases the uncertainty for planning and budgeting resources. In 
practice the CS provides the means by which the Tribunal manages its operation.  

The Board membership of the CS comprises: the President, the Registrar, and a 
non-executive member, Susan Scholefield CMG, who is also chair of the Audit 
Committee. 

The Registrar is the CS Accounting Officer and is responsible for the proper use 
by the CAT and CS of their funds.  The Registrar oversees and is responsible for 
the management of the entire caseload of the CAT which includes, amongst other 
things,  all correspondence and communication with the parties outside of CAT 
hearings and being responsible under the CAT Rules10 for: the establishment and 
maintenance of a register in which all pleadings and supporting documents and 
all orders and decisions of the Tribunal shall be registered; the acceptance, 
transmission and custody of documents in accordance with the rules of 
procedure; the enforcement of Tribunal decisions pursuant to paragraphs 4 and 5 
of Schedule 4 to the Enterprise 2002 Act; and certifying that any order, direction 
or decision is an order, direction or decision of the Tribunal, the President or 
Chairman as the case may be. 

There are 17 staff (14.8 full-time equivalents (FTEs), ranging from administrative 
assistant (AA) to senior civil service (SCS) equivalent), all of whom are effectively 
utilized by the CAT in the work of the Tribunal.  The team also includes legal and 
registry staff who work with the CAT members in organising, summarising and 
analysing evidence and applying the relevant legal framework for cases put to the 
CAT. They are also involved in providing advice on the role and functions of the 
CAT in the context of BIS and other governmental initiatives on wider competition 
policy. The registry staff help enforce judgments of the CAT and determine the 
appropriate allocation of costs.  Most of the staff multi-task so that those with 
administrative functions assist those on the Registry or legal side when there are 
peaks in the case load.  The Director, Operations acts as secretary to CS 
meetings.  When the CAT has a particularly heavy work-load of hearings, all the 
CS staff will be involved in ensuring proceedings run smoothly, with the legal and 
registry CS staff involved in case management and or legal support.  It would not 
be possible for the CAT to function efficiently or effectively without the high level 
of flexibility on the part of the CS staff.  A table setting out the CS staff structure 
can be found at Annex C. 

Staff turnover is very low at the CS, and staff regard the CS as a good place to 
work, which has to date been able to attract and retain good quality staff.  The CS 
report that their target turnover rate is 15% per year.  They aim to have no more 

10 Competition Appeal Tribunal Rules http://www.catribunal.org.uk/240/Rules-and-Guidance.html 
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than 15% of staff leave in any one year to ensure they maintain expertise and 
resilience.  In 2012/13 staff turnover was 6.7% for staff with greater than one year 
service (equivalent to one person). The CS also report that their absenteeism 
rate, 1.5% of working days, is well below the average for both the public and 
private sectors. 

The table below details the CS’s 2013/14 and 2014/15 budget allocation.  The pie 
chart below details the CAT / CS 2014/15 forecast operating costs. 
 
£,000s 

Control Totals 
2013/14 2014/15 

Allocation Allocation 

Departmental 
Expenditure 
Limit (DEL) 

Resource 

Programme Expenditure 
 

3,173 
 

3,670 
Programme Income 0 0 
Depreciation/Impairments 25 30 

Total Programme (net) 3,198 3,700 
Admin expenditure 612 611 
Admin income 0 0 
Depreciation/Impairments 6 0 

Total Admin (net) 618 611 
      

Total Resource DEL 3,817 4,311 
      

Capital Total Capital 91 72 

Annually 
Managed 

Expenditure 
(AME) 

Resource 

Programme Expenditure 0 0 

Programme Income 0 0 
Movements on provisions 5 5 
Total Programme (net) 5 5 

Non-budget   

  3,876 4,353 Grant in Aid 
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Analysis of forescast operating costs 2014/15 

 
Premises of the CAT and CS 
The Tribunal and the CS operate from premises in Victoria House, Bloomsbury 
Place, London, WC1A 2EB.  Where cases involve matters pertaining to a 
particular part or region of the United Kingdom, the Tribunal may hear those 
cases at premises outside London. Past cases concerning Scottish, Welsh and 
Northern Irish undertakings have been heard in Edinburgh, Cardiff and Belfast 
respectively. 

The CAT and CS in practice 
Although the CAT and the CS are legally separate bodies, in practice they act as 
an integrated organisation with staff being wholly deployed in the work of the 
Tribunal.  This is borne out by the fact that external stakeholders have said that 
they regard the CAT and CS as effectively operating as an integrated body and 
they do not generally perceive the CS’s services directly. For example, the CAT is 
responsible for conducting cases, while the CS is responsible for the courtroom 
facilities, and managing the website which forms an important part of legal and 
case management procedures which operate under the CAT name. The CAT 
views the fact that it can manage its resources dedicated to it via the CS as the 
major factor in enabling it to deal effectively with the onerous demands of 
competition cases. The annual budget to run the Tribunal has remained 
consistent over a number of years, where the CS has worked with tight budget 
constraints to keep expenditure within around £3.9m a year. The 2014 budget 
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was revised upwards due to financial pressures caused by a rent increase and an 
overdue upgrade of the IT system. Both the internal BIS and external National 
Audit Office auditors agree that since their creation the CAT and the CS have 
been very effectively managed within a strong control environment. 

Analysis of whether the functions of the CAT and the CS still 
need to continue 
The Review team then assessed whether the functions of the CAT and the CS 
need to continue.  They did this by exploring how the functions contribute to the 
delivery of the Departments objectives.  The abolition of functions is listed on the 
delivery options check-list as required by the Cabinet Office in undertaking 
Triennial Reviews.  The Review team’s assessment is captured in the table 
below. 

 
Delivery 
Model 

 

 
Option 

 
How the functions contribute to the objectives of the sponsor 
department 

 
Abolish 
CAT 
functions – 
why does 
the function 
need to 
continue? 
 

 
No 

 
The CAT is the appeal body in respect of decisions by the 
Competition and Markets Authority and the sectoral regulators. The 
CAT’s functions are an integral and essential element of the wider 
UK competition regime.  The mechanisms that are used by the CMA 
and CAT can decide cases in a prompt and effective manner which 
is a vital component of the UK’s economic competition and the 
Government’s growth agenda. 
 
The CAT’s primary purpose, the determination of regulatory and 
competition appeals, involves not just the consideration of disputes 
between parties but issues which have important consequences for 
the wider economy.  Its functions therefore are essential to ensure 
that decisions being appealed are taken properly and fairly, and that 
there are effective markets across the UK economy in regulated 
sectors in particular.  The right of firms to appeal regulatory and 
competition decisions is central to ensuring robust decision-making, 
and holding regulators to account in the interests of justice. 
 
The CAT delivers the Government’s aim to create a positive 
business environment and protect and empower consumers, and 
through its Structural Reform Plan to ensure the UK has world class 
access to competition frameworks.  The UK’s competition regime 
has independently been assessed as world class. 
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Delivery 
Model 

 

 
Option 

 
How the functions contribute to the objectives of the sponsor 
department 

 
Abolish CS 
functions - 
why does 
the function 
need to 
continue? 
 
 

 
No 

All the CS functions are support services covering everything 
necessary to facilitate the carrying out by the CAT of its statutory 
functions.  It does this by ensuring the CAT delivers its outcomes to 
a high standard of excellence.  The CS legal and registry staff assist 
CAT members in organising, summarising and analysing evidence 
and applying the relevant legal framework for cases put to the CAT. 
 
The CAT could not deliver its statutory obligations without the 
continued delivery of the support service functions provided by the 
CS.  
 
The Government announced in October 2010 that it would consider 
the case for the abolition of the CS, with its function being delivered 
through a different operating model.  At the time of the 
announcement, the delivery model proposed by the Government for 
consideration was the transfer of functions to the then Tribunal 
Service.  

 
The rationale for retaining the functions of the CAT 
In addition, the Review team noted the Government’s decision in December 2011 
at the commencement of the Public Bodies Act, to retain the CAT; and the 
Government announcement in Budget 2013 that the CAT be retained as 
specialist tribunal to carry out its functions.   

The Review team also captured the rationale for having specialised tribunals 
which emerged from the Streamlining Regulatory and Competition Appeals 
consultation document, which is listed below: 

• judges will be more experienced in hearing similar cases and therefore will 
make better decisions and get to the nub of the issues more quickly;  

• there may be greater flexibility to deal with urgent cases more quickly 
because the overall caseload is smaller; and 

• greater consistency of approach, providing greater certainty. 

Other evidence gathered by the Review team that supported the retention of the 
CAT and its functions is that: 

• where a review of the facts is required, there is a stronger argument for 
having an appeal body with specialised expertise or knowledge;  

• in practice the CAT is likely to conclude similar cases quicker than the High 
Court (in England and Wales), as it is not required to prioritise regulatory 
and competition appeals against a range of other appeals. For example the 
average length of a High Court judicial review in 2011 was 9.9 months. On 
average, CAT judicial review cases (as opposed to those heard on the 

16 



Triennial Review of the CAT and the CS 

merits) have taken only just over four months between 2008 and 2012, see 
figure D below; 

• the determination of regulatory and competition appeals have important 
consequences for the wider economy; 

• having the mechanisms that can decide cases in a prompt and effective 
manner  is a vital component of the UK’s economic competition and the  
Government’s growth agendas; and 

• the demands on the CAT are likely to increase given recent policy 
developments for the CAT to hear appeals and decisions of the economic 
regulators and competition decisions, to be a major venue for competition 
actions in the UK, and to establish a new opt-out collective actions regime 
in the CAT.   

Length of appeals at the High Court vs CAT (2008-2012) 

 
Analysis of both the CAT and CS functions against the three 
tests for a NDPB 
Once the Review team had concluded that both the CAT and the CS functions 
are still needed, the team then examined how the functions should be delivered, 
including an assessment against the Government’s three tests for operating as a 
NDPB.   This section provides the evidence in respect of the Government’s three 
tests. 

In assessing both the CAT and the CS against the Government’s test criteria for 
functioning as a NDPB of which at least one test must be met, the Review team 
found that both the CAT and the CS passed all three tests.  The tests are that: i) 
the function is technical in nature and needs external expertise to deliver; the 
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function is delivered with absolute political impartiality; and the function is 
delivered independently of Ministers for reasons of its politically sensitive nature. 

Test 1: Is this a technical function (which needs external expertise to 
deliver)? 
This section examines whether or not the functions that the CAT and the CS 
perform are ‘technical’ in that they require specialist skills and expertise, and, if 
so, whether or not the CAT and the CS possesses the necessary skills to 
complete the functions to a high standard.  

CAT 

As set out above, the CAT is a specialist appeal body with expertise in 
competition and regulatory issues.  It hears appeals against decisions under the 
Competition Act, Enterprise Act and sectoral legislation.  The appeals function is 
essential to ensure that the decisions being appealed are taken properly and 
fairly, and that there are effective markets across the UK economy and in 
regulated sectors in particular.   

The CAT’s expertise is well recognised by a wide range of stakeholders including 
the regulators, Court of Appeal, business organisations, and businesses. The 
Chairmen are either High Court judges or senior lawyers with equivalent expertise 
and experience.  It is also generally accepted that Registry staff include much 
higher percentage of qualified lawyers (1/3rd at the CS) than at HM Courts & 
Tribunals Service. 

 

Skills of members of the CAT: The members of the panel of chairmen are 
judges of the Chancery Division of the High Court and other senior lawyers. The 
ordinary members have expertise in law, business, accountancy, economics and 
other related fields. 
 

Cases in the CAT always involve complex legal and economic issues and almost 
always involve multiple parties. The CAT members are selected for their expertise 
and include legal experts, e.g. the High Court judges and senior lawyers as well 
as ordinary members who are selected for their technical expertise in law, 
business, accountancy, economics and other related fields.     

The Review team captured a sample of stakeholder responses from the 
Government consultation exercise on the competition regime reform which 
reflects external views on the expertise of the CAT. 
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Stakeholder responses on the expertise and efficiency of the CAT: 

The Competition Appeal Tribunal is widely acknowledged, both within and outside 
the UK as a world class competition court. The CAT has expert knowledge and 
experience of reviewing economic regulation and competition decisions. The CAT 
is frequently held up as a model in bringing together judicial scrutiny with expert 
knowledge of competition policy and economics. 
“In our experience the CAT is an internationally highly regarded institution that 
does an excellent job in resolving appeals efficiently and effectively.” (Ashurst) 
“BT values the CAT as a forum in which highly complex matters can be dealt with 
efficiently by a multi-disciplinary panel” (BT) 
“We consider the CAT to be a world class institution” (City of London Law 
Society) 
“The CAT has gained the respect of business, regulators, the legal profession 
and the Court of Appeal” (Freshfields Bruckhaus Deringer 
“We believe the CAT deals efficiently and expeditiously with complex matters.” 
(Herbert Smith Freehills LLP) 
“The JWP considers that the CAT has performed its role with considerable benefit 
to the competition law regime.” (Joint Working Party of the UK Bars and Law 
Societies on Competition Law) 
“The CAT is an expert body and has built up significant expertise in its 
understanding of the sector and of the regulatory regime and this has contributed 
to an effective and efficient appeals mechanism” (O2 Telefonica). 
 
 

The Review team also noted the view of stakeholders from the Streamlining 
Regulatory and Competition Appeals consultation in which they agreed that, 
“wherever the appeal routes sit, there is a requirement for members to have high 
technical knowledge and expertise.” 

Competition Service 
 
As set out above, the CS was created by the Enterprise Act 2002 with a statutory 
responsibility to provide the necessary support services that the CAT requires in 
order to carry out its statutory functions.  The Review team, having noted all the 
functions delivered by the CS, assessed whether any of these were technical in 
nature.  In fulfilling its remit to the CAT, the Review team concluded that the 
following functions were technical in nature and needed external expertise:  

• Provision of case management support to the CAT; 

• Provision of legal advice to the CAT; and 

• Provision of competition policy advice to CAT and input into the 
competition directorate at BIS.  
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The Review team assessed that the provision of case management and legal 
support is a specialised technical function as it requires detailed knowledge of 
and expertise in competition law.  The Review team noted that in carrying out 
their responsibilities, the legal and registry staff assist the CAT members in 
organising, summarising and analysing evidence and applying the legal 
framework for cases put to the CAT. 

In terms of external skills, the core legal support functions provided by the CS to 
the CAT are through the Registrar, who is the CAT’s senior lawyer; three 
Referendaires and an Assistant Referendaire, all of whom are qualified 
competition lawyers.  Together, they account for a third of the CS’s staff 
contingent of 17. Referendaires are junior lawyers with specialist expertise in 
competition/regulatory law and litigation enabling the CAT to carry out time critical 
work of economic significance quickly and within timescales that make sense in 
the economic markets affected.  The Registrar and the Referendaires are closely 
involved in the management of all the CAT cases at all stages. In addition, the 
legal team is supported by a registry comprising three staff – the Head of 
Registry, a Senior Case Worker and a Case Worker.  

Stakeholders expressed a clear view that there was a general misconception 
about the relationship between the CS and the CAT. They emphasised that to all 
intents and purposes the CS and the CAT operated as one integrated 
organisation with the CS providing the CAT with a high quality service that 
included important specialist legal support and services. 

Test Two: Is this a function which needs to be, and be seen to be, delivered 
with absolute political impartiality (such as certain regulatory or funding 
functions)?  
 
Test Three: Is this a function which needs to be delivered independently of 
Ministers to establish facts and/or figures with integrity? 
 
This section examines whether the CAT and the CS perform a function which 
needs to be, and be seen to be, delivered with absolute political impartiality and 
also whether it needs to be delivered independently of Ministers to establish facts 
and/or figures with integrity. In the context of the CAT it is not possible to 
separate these two tests, and so they will be considered together.  

The Review team noted that the CAT has a competition regulation function on 
behalf of the CMA who in turn provides its functions at arms-length from 
Government. As the founding principles of competition are independence of 
Government and political impartiality, Ministers are deliberately taken out of the 
process.  The Government’s appeals system needs to allow for the proper 
exercise of independent judgment, within a framework of overall regulatory 
accountability, both to regulated firms and to Government and Parliament.   

 

20 



Triennial Review of the CAT and the CS 

As stated in “Streamlining Regulatory and Competition Appeals – Consultation on 
Options for Reform”, economic regulation and competition enforcement play a 
vital role in ensuring that markets operate for the benefit of consumers, and that 
firms are confident to invest and innovate. Firms and consumers need to have 
confidence that independent regulators and competition authorities such as the 
CMA are taking robust decisions in the interests of the wider economy and 
consumers.  Appeals help provide a key route for holding regulators to account 
and giving parties a right of challenge. Appeals to the CAT are generally against a 
decision made by a public body or the Secretary of State and therefore the CAT 
and the CS need to deliver their functions independently of Ministers to establish 
the facts with integrity. 

All stakeholders involved in the review consultation expressed a view that the 
CAT and the CS need to be, and be seen to be, absolutely impartial and 
independent, which is central to the way in which the CAT operates. At the 
consultation meeting held on 16 October 2013 at BIS, stakeholders agreed 
unanimously that both the CAT and the CS met the Government’s three tests for 
the existence of an NDPB. 
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Part 2: Form 

Having determined that both the CAT and the CS passed the three tests for 
operating as a NDPB, the Review team re-examined the Government’s option to 
transfer the functions of the CS to the Courts and Tribunals Service (HMCTS), 
(which had previously been rejected), with the purpose of looking again at the 
arguments, as well as assessing the other delivery models as set out in the 
Cabinet Office Guidance on Triennial Reviews.  

Move functions out of central government  

Delivery Model Option Argument 

Move the CAT out 
of central 
government (e.g. to 
voluntary or private 
sector) – why does 
central government 
need to deliver the 
function 
 
 

No The CAT is a statutory appeals body delivering 
statutory functions for the administration of the 
Government’s UK competition regime and is a vital 
component of the overall competition landscape.  The 
UK’s competition regime has independently been 
assessed as world class. 
 
The CAT delivers its functions in respect of decisions 
made by the CMA and in this respect is a vital 
component to the functioning of the CMA as a world 
class competition authority. 

Move CS out of 
central government 
 
 

No The risks of any move of the CS away from central 
government would jeopardise the current 
arrangement of shared services, shared 
accommodation, and staff multi-tasking to respond to 
case pressures, including crucial case management 
and legal support to the CAT.  This would have a 
negative impact on the delivery of the Government’s 
objective for faster more timely decisions on appeals, 
which provides certainty for firms with a process seen 
as world class.   
 
Any contracting-out of services / buying-in specialised 
support services from another body(s) would alter the 
basis of the working relationship between the two 
organisations, which are already operating an 
integrated service that is seen as efficient and 
effective and is valued by stakeholders.  
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Bring functions in-house 

Delivery Model Option Argument 

Bring CAT functions 
in house (e.g. to the 
partner organisation 
or to an existing 
Executive Agency 
of BIS) – why does 
the function need to 
be delivered at 
arms- length from 
Ministers? 

No The functions of the CAT could not be delivered by the 
partner organisation or by an existing executive agency 
as the Tribunal is an independent appeals body and as 
such must be seen to be operating at arms-length from 
Ministers and the CMA.    
 
One of the functions of the Tribunal is to review 
decisions made by the Secretary of State for BIS and 
the CMA in respect of merger and market references or 
possible references under the Enterprise Act 2002. 
 
The CAT has passed the test criteria for operating 
independently of Ministers for a political sensitive 
nature to establish facts with integrity.  

Bring CS functions 
in house (e.g. to the 
partner organisation 
or to an existing 
Executive Agency 
of BIS) – why does 
the function need to 
be delivered at 
arms- length from 
Ministers? 

No The CS was originally established to maintain 
separation between the sponsor department and the 
CAT and because there was, at the time, no current 
precedent for a tribunal court to have its own staff. 

Absorption of CS functions by BIS would be 
inappropriate as BIS does not have the necessary 
case management expertise to carry out the CS’s 
functions.  Moving the functions in-house or to an 
executive agency would inhibit the operational 
effectiveness that the CS provides the CAT by 
operating a specialist integrated service. In operating 
specialist integrated services the CS is able to provide 
independently the depth and flexibility of resources to 
respond to case load pressures. Even if the 
department did have the necessary expertise there 
could only be minimal financial savings, and these 
would be outweighed by loss of the operational 
efficiency and effectiveness that is offered by the 
operating model provided by the CS. 

When the current structure was established by the 
Enterprise Act 2002, the CS was created as a statutory 
and executive NDPB whose sole purpose was to fund 
and provide support services to the CAT. At the time, 
prior to the coming into force of the guarantee of 
judicial independence under the Constitutional Reform 
Act, there was a legal imperative to create the CS so 
that there would not be a direct funding link from the 
CAT to BIS, if the sponsorship of the judicial function of 
the tribunal was to remain in the same department that 
has overall competition policy responsibility, as 
decisions of the Secretary of State for BIS could be 
appealed before the CAT. 

The CAT has passed the test criteria for operating 
independently of Ministers for a political sensitive 
nature to establish facts with integrity.  
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Merge with another body 

Delivery Model Option Argument 

Merger of the CAT 
with the High Court 
 

No The Government believes that there are significant 
benefits in retaining a specialist appeal body with 
expertise in competition and regulatory issues, and 
with the ability to progress appeals quickly. The CAT 
was set up specifically as a specialist appeals body to 
hear appeals against a range of different decisions 
across all the economic regulators and competition 
authorities. It has expertise in competition and 
economic regulation matters, and also has expertise in 
hearing adversarial appeals.  
 
The CAT is likely to conclude cases quicker than the 
High Court (in England and Wales) as it is not required 
to prioritise regulatory and competition appeals against 
a range of other appeals.  For example the average 
length of a High Court Judicial Review between 2008 
and 2012 was 9.9 months.  On average the CAT 
judicial review cases have taken only just over 4 
months in the same period.   Cases being decided in a 
prompt manner are a vital component of the UK’s 
economic competition and the Government’s growth 
agenda.  
 
The Government’s view is that to make best use of 
scarce judicial and expert economic resources, similar 
types of decision should be heard by the same appeal 
body, regardless of which regulator made the original 
decision. Appeal bodies would also benefit from 
building expertise on a particular type of case.  
 
The demands on the CAT are likely to increase given 
recent policy developments in the Consumer Rights Bill 
for the CAT to hear appeals and decisions of the 
economic regulators and competition decisions, to be a 
major venue for competition actions in the UK and to 
establish a new collective actions regime in the CAT. 
 
The Government has also decided to legislate to add 
the CAT to the High Court as a judicial authority to 
which warrant applications can be made.  The 
Government concluded that the CAT is best placed to 
consider evidence of an infringement of the anti-trust 
prohibitions and could be expected to deal with them 
fairly and expeditiously.  The Government pointed out 
that a number of High Court Judges are CAT 
Chairmen.  

The operating model of the CAT allows for specialised 
expertise and knowledge in reviewing the facts of a 
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case.  Judges will be more experienced in hearing 
similar cases and therefore make better decisions and 
get to the root of the issue more quickly. The CAT also 
provides greater consistency of approach, providing 
greater certainty.    
 
The Government’s general policy is that any specialist 
appeals, including judicial reviews, should be heard in 
specialist tribunals rather than the High Court.  When 
the Tribunal was originally established this was on the 
basis of it having the same importance and status of 
the High Court.   
 
The majority of respondents (business experts, and 
legal experts both prosecuting and defending 
competition cases) to the Governments consultation 
exercise on private action reform, (which considered 
various potential court reform options), agreed that all 
competition cases should be able to be heard before 
the specialist tribunal (CAT) and that it should be 
possible to start them there directly.     

 

Delivery Model Option Argument 

 
 
Merger of the CS 
functions with 
HMCTS  

 
No 

In 2010/11 the Government carried out a review of its 
public bodies culminating in the Public Bodies Act.  As 
part of this exercise, BIS established a joint working group 
made up of representatives from HM Treasury, the 
Tribunals Service, the CAT, the CS and the Ministry of 
Justice, to examine whether the CS’s functions should be 
transferred to the Tribunals Service. Having considered 
the option in depth, Ministers accepted the working-
group’s recommendation that there should be no change 
to the administrative arrangements provided to the CAT 
by the CS. This recommendation was made on the basis 
of the conclusion that the evidence did not show there to 
be any significant savings or efficiencies to be gained by 
the proposed change.  
 
The CS is a very small specialist team employing 17 staff, 
who in addition to providing general support services; 
provide specialist case management and legal support to 
the CAT on competition and regulatory law, operating with 
an annual budget of under £3.9m in 2013/14 and just over 
£4.m in 2014/15.  On the other hand HMCTS is a huge 
organisation of around 21,000 staff operating from around 
650 locations with an annual budget of £1.7bn, who would 
not be able to as effectively provide the bespoke expert 
service required by the CAT which already is seen as 
world class by stakeholders. 
 
While CS staff would be required to continue to carry-out 
their functions irrespective of institutional arrangements, 
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CAT members have highlighted significant concerns 
about the impact of moving the CS functions to HMCTS.  
The two principal policy concerns are that the benefits 
which the Tribunals Service has been able to deliver 
across the tribunal system do not apply in the case of the 
CAT.  The tribunals which the Tribunals Service serves 
did not previously have the benefit of proper and coherent 
management and are capable of being managed in a 
uniform way with a high degree of centralisation.  This 
approach would not be appropriate for the CAT given its 
high degree of specialisation and the greater complexity 
of competition cases, and would be likely to cause severe 
inefficiencies for the running of the CAT. It is generally 
accepted that Registry staff include much higher 
percentage of qualified lawyers, 33.3% at the CS, than at 
HMCTS. 
 
The Tribunals Service commented that in their experience 
of taking on other Tribunals, they believed that a transfer 
of the CS would be no different as it would transfer with its 
staff, systems and processes intact at point of transfer.  
Given the differences between the CAT and other 
Tribunals, the CS believed that the transfer of its functions 
could pose significant challenges for HMCTS.  
 
The Review team received a comment from the Judicial 
Office during the consultation period of this review which 
said that “were the Government to propose that HMCTS 
take over the functions of the CS, the senior judiciary 
would need to be consulted in detail.  The Senior 
President of Tribunals observes that there seems no good 
reason to transfer the CS administration to support 
another entity”. 
 
Although the CS’s accommodation and related costs, 
which are dedicated to specialist court room space, are a 
high percentage of the CS’s annual budget, now 
accounting for around 50%, the amount of any potential 
savings of transferring to HMCTS would be outweighed 
by the need to provide the CAT with a bespoke and 
flexible team.  However, because of the high degree of 
integration that already exists of the administration 
functions of the CS and the judicial support it gives the 
CAT, achieving the transfer could be difficult without 
adversely affecting the overall efficient operation of the 
CAT.  Some small financial savings might be achievable 
by carrying out a transfer of the CS functions however 
these would be outweighed over the next several years by 
the costs of transition. 
 
The CAT’s existing premises are entirely suitable for CAT 
hearings and it would need something equivalent if 
compelled to vacate Victoria House and use HMCTS 
premises. CAT cases often require a large courtroom for 
100 people and many hundreds of files and consultation 
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rooms for 6 or more parties. The CAT have stated that the 
number of people involved and the large amount of 
documentation in most cases mean that it would be 
difficult to arrange hearings on an ad hoc and short notice 
basis without a dedicated hearing room facility.  This 
would have a negative impact on responding quickly to 
hearings, in maintaining the prompt and effective manner 
in which the CAT operates.   

 
Background 

• HM Courts and Tribunals Service (HMCTS) was established in April 2011 
from the merger of the Tribunals Service with the HM Courts Service to 
provide the administrative support to a number of courts (including the 
High Court and Court of Appeal) and tribunals.  Some of the jurisdictions 
HMCTS supports are UK-wide whereas others are limited to Great Britain, 
England and Wales only and England only. Many of the jurisdictions 
supported by HMCTS are those which make up the unified First–tier 
Tribunal and Upper Tribunal; 

• From work carried out in March 2011 report, potential savings of £65k per 
year could be made based on the outcome of previous transfers, 
discussions with the Tribunal Service IT and Finance Business partners, 
and from reviewing the CS’s working processes and financial accounts; 

• The transition costs of moving the CS into HMCTS must, however, be 
offset against the long term savings. Transfer costs were estimated at 
£285k in year 1 and £76k in year 2. This would suggest that in financial 
terms a merger of the CS with HMCTS would break even within about 6 
years with savings in the first 10 years of around £200,000 (NPV).  

• Accommodation and accommodation related costs are the only area where 
there is substantial potential for cost savings.  If the CS were transferred to 
HMCTS, then the CAT’s current premises could be vacated but BIS would, 
however, be left with liability for the property until 2018/2019 when there is 
a break clause in the lease. 
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Delivery Model Option Argument 

 
Merger of the CS 
functions with the 
CAT  
 

Yes During the passage of the Pubic Bodies Bill through 
Parliament the CS was being reviewed and Ministers asked 
that a working group be set up with key bodies to investigate 
whether the CS should be abolished and its functions taken 
over by the Tribunals Service. The working group concluded 
that since the Tribunal and the CS are effectively operating 
as an integrated organisation, no significant savings were 
likely to be made by having the functions delivered by 
another body. That conclusion, combined with the fact that 
there were uncertainties surrounding the future shape of the 
UK’s competition regime, led the group to recommend that 
the proposal for abolition of the CS should not be taken 
further and the CS continue to deliver its functions to the 
CAT.  This recommendation was supported by Ministers and 
the CS functions were not transferred to the Tribunals 
Service. 
 
The Government’s objective has remained to simplify the 
public bodies landscape and as such the Review team were 
required to consider all possible delivery options for the 
functions of the CS.  
When the CS was originally established in 2003 it was set up 
to maintain separation between DTI / BIS and the CAT and 
because there was, at the time, no precedent for a tribunal or 
court to have its own staff. The creation of the Supreme 
Court now provides an alternative model by which the CAT 
and the CS functions could be delivered through what is 
legally, as well as in practice, a single organisation.  
 
The Supreme Court model, as applied to the CAT and CS, 
would merge the CS’s functions into the CAT so that it had 
its own administrative support.  The President and Registrar 
are specified under the Enterprise Act as being members of 
both bodies and these roles would continue, with the 
Registrar Acting as the CAT’s Chief Executive and also 
acting as the Tribunal’s Senior Lawyer, responsible for the 
progress of cases and the Tribunal’s business.  The current 
judicial coordination arrangements would carry over. The 
President, Chairmen and Ordinary Members of the CAT 
would continue to form the dedicated tribunal resource. An 
Executive Board, consisting of the President, Registrar and 
two other members would also be constituted to oversee the 
corporate functions of the CAT (but not its case decisions as 
is currently the case with the CS).  
 
Respondents in the competition community, while 
acknowledging that there is no overwhelming technical legal 
barrier to the abolition of the CS and its functions being 
absorbed into the CAT, also stressed their concern that if 
this change was implemented sooner rather than later it 
could put the competition regime under additional stress 
during a time of significant change to the legal framework 
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and risk disruption to its regulatory functions which may arise 
from any changes to the CAT. 
 
Given, however,that the Government’s objective is to simplify 
the public bodies landscape, and the possibility to establish 
an alternative model by which the CAT and CS functions 
could be delivered through what is legally, as well as in 
practice, a single organisation there do not seem to be any 
benefits in favour of maintaining the current two body 
structure of the CAT and the CS. It is now be possible to 
establish a new governance structure that allows the legal 
and administrative functions of the CS to be fully integrated 
into the CAT, while at the same time ensuring its continued 
effective operation as a specialist court and which preserves 
its integrity and independence. 
 
Stakeholders expressed a preference for retaining the 
current structure and relationship between the CAT and the 
CS given the competition reform agenda.  However, they 
also commented that should an alternative structure be 
proposed to meet the Government’s commitment to reducing 
the number of public bodies, a merger of the CS in to the 
CAT was the best and most appropriate option given the 
specialist focus of the CAT, the complexity of cases and the 
high quality and integration of services provided by the CS.  
 
 

 
Background 

• The UK Supreme Court’s (UKSC) creation in 2009 marked the separation 
of the United Kingdom’s highest court from both the executive and the 
legislature. It was designed both to increase the transparency of the 
judicial process and to clarify the relationship between the Judiciary, 
Government and Parliament;  

• The UKSC is a non-Ministerial department headed by a Chief Executive 
who is also the Accounting Officer. The chief executive is responsible for 
ensuring that the Court's resources are used to provide an efficient and 
effective system to support the Court in carrying on its business; 

• To support the Chief Executive both in her statutory responsibilities, and 
her responsibilities as an Accounting Officer, an internal governance 
structure has been established which comprises a Management Board, an 
Audit Committee, and a Health and Safety Committee. Two Non-Executive 
Directors have been appointed to the Management Board, one of whom 
chairs the Audit Committee. 

 

29 



Triennial Review of the CAT and the CS 

Delivery by a new Executive Agency 

Delivery Model Option Argument 

Delivery of the functions of 
the CAT and CS by a new 
Executive Agency 

No The CAT is an independent Tribunal 
NDPB and as such operates at arms-
length from Government. The CS’s 
functions delivered by a new executive 
agency would inhibit the operational 
effectiveness that the CS provides by 
operating as one single entity and 
providing flexibility to deal with urgent 
cases more quickly. There would be no 
cost savings to setting up a new Executive 
Agency to deliver the functions of the CS 
based on its small operation and 
operating costs. 

 
Continued delivery by a NDPB 

Delivery Model Option Argument 

Continued delivery of the 
CAT and CS functions by a 
NDPB 

Yes, as a 
single 
NDPB 

When assessing both the CAT and the CS 
against the Government’s test criteria for 
functioning as an NDPB, the Review team 
found that they had passed all three tests. 
 
Many stakeholders in the competition 
community expressed their preferencefor 
the status of the CAT and the CS to 
remain as they are, to preserve their 
technical role, impartiality and 
independence.   And also to provide 
reassurance that the high quality of 
services provided would be maintained.  
However, retaining the CS as a separate 
NDPB is not consistent with the 
Government’s objective to simplify the 
public bodies’ landscape. 
 
The CS staff and resources are the CAT’s 
dedicated resources and the outside world 
invariably views the CAT and the CS as 
one body.  This situation has prevailed 
since April 2003 since the coming into 
force of the Enterprise Act and the bodies 
have operated free of internal 
bureaucracy.  The CAT views the fact it 
can manage its own resources via the CS 
as the major factor in enabling it to deal 
with the onerous demands of competition 
cases. Both the internal BIS and external 
NAO auditors agree that since the 
creation of both the CAT and the CS they 
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have been managed very effectively with 
a strong control environment. 

 
Conclusions and recommendations  
Having carried out Stage 1 Part 1 and 2 of the combined review, the Review team 
have made the following conclusions and recommendations. 

Stage 1: conclusions of the CAT review 
Conclusion 1: The CAT’s role contains significant technical elements that apply 
to both UK and EU legal frameworks, and include the management and 
assessment of economic and other evidence which form a core part of its 
operations.  

Conclusion 2: The successful operation of the CAT since its inception in 2003 
to hear and decide cases involving competition or economic regulatory issues, 
has ensured that controversial areas of policy have secured broad acceptance.  

Conclusion 3: The CAT’s impartiality and perceived balance between parties’ 
interests is highly valued by all stakeholders, and is seen as essential to the 
delivery of sensitive policy areas.  

Conclusion 4:  The CAT’s speed in concluding large scale complex competition 
and regulatory cases in a prompt and effective manner is a vital component of the 
UK’s economic competition and the Government’s growth agenda. 

Conclusion 5: The CAT has a vital role to play in determining regulatory and 
competition appeals, which have important consequences for the wider economy 
and the Government’s growth agenda. 

Conclusion 6: The CAT is frequently held up as a model in bringing together 
judicial scrutiny with expert knowledge of competition policy and economics. 

Conclusion 7: The Government’s decision, already announced, to retain the CAT 
as: i) a specialist tribunal to hear appeals of decisions of the economic regulators 
and competition decisions, and; ii) a major venue for competition actions in the 
UK; is a strong vote of confidence in the CAT’s on-going role as a specialist and 
independent court.   

Stage 1: recommendations of the CAT Review 
Recommendation 1: The CAT should remain as a specialist Tribunal NDPB.   
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Stage 1: conclusions of the CS review  
Conclusion 1: The provision of case management and legal support provided by 
the CS is a specialised technical function which requires detailed knowledge of 
and expertise in competition law.  

Conclusion 2: Changes to organisational structure of the CS may deliver small 
administrative savings.  The prospect of these savings needs to be balanced 
against the risk of disruption to its important competition and regulatory functions 
which may arise from any change to its fundamental structure. 

Conclusion 3: Although stakeholders expressed a preference for retaining the 
current structure and relationship between the CAT and the CS, they also 
commented that should an alternative structure be proposed to meet the 
Government’s commitment to reducing the number of public bodies, a merger of 
the CS functions into the CAT was the best and most appropriate option given the 
specialist focus of the CAT, the complexity of cases and the high quality and 
integration of services provided by the CS. 

Conclusion 4: The expectation, in a new landscape giving more powers to the 
CAT, is that the court rooms will be more fully occupied to address the increase in 
demand and the need to respond quickly to hearings, in maintaining the prompt 
and effective manner the CAT operates. 

Stage 1: recommendations of the CS review  
Recommendation 1: The CS will deliver its functions to the CAT as a merged 
single body to form a specialised Tribunal NDPB with its own support functions, 
(the Supreme Court now setting a precedent), continuing to maintain the current 
high standards of excellence of both the CAT and CS.   

Recommendation 2: To reduce disruption, the merger should not take effect until 
the recent competition reforms have bedded in, including the significant 
institutional changes to competition regime and the reforms proposed to 
regulatory appeals and private actions.  The merger will therefore be taken 
forward as soon as Parliamentary time allows. 

Recommendation 3: The CS, to make efficiency gains from the small amount of 
office space currently underutilised. 
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Review Stage 2 
Governance 

Introduction 
This report follows on from the BIS report on Stage 1 of the Triennial Review of 
both the Competition Appeal Tribunal and the Competition Service (CAT/CS).  
That report recommended the CAT should remain a Tribunal NDPB and that the 
CAT and the CS should be merged to form a single body: a specialised Tribunal 
NDPB with its own support functions that continues to maintain the current high 
standards of excellence of the CAT and CS. It recommended that the merger 
should not take effect until the relevant competition reforms have bedded in, 
including the significant institutional changes to competition regime11 and the 
reforms proposed to regulatory appeals and private actions and taken forward 
when Parliamentary time allows. 

The second stage of the Review considers how far the CAT’s and the CS’s 
practices align with the principles of good governance, and are tested against 
recognised areas for compliance: statutory accountability; role of the sponsor 
department; role of chair and the Board; communications; and conduct and 
behaviour. As the CAT and CS operate as one integrated organisation for 
accounting and governance purposes, the Review team assessed the CAT and 
CS compliance on the basis of one body.  

The CS was asked to carry-out a self-assessment against the list of areas of 
compliance, which was then assessed by the Review team.  The findings are 
summarised below and the full assessment is set out in Annex D. 

This section sets out the findings of Stage 2 of the Review. 

Completing the assessment   
For each principle of good governance, the CS, CAT and the sponsor team were 
asked to assess compliance with the detailed criteria by completing a pro-forma 
and indicating ‘comply’ or ‘explain’, providing appropriate justification. This 
material was then used by the Review team to verify the self-assessment, 
consider all of the evidence provided and agree an overall assessment for the 
principle being reviewed with a RAG rating according to the following scale: Red 
Highly Problematic. Requires urgent and decisive action; Amber/Red 
Problematic. Requires substantial attention. Some aspects need urgent attention; 
Amber/Green Mixed. Aspects require substantial attention. Some good; Green 

11 Department for Business, Innovation and Skills: Growth, Competition and Competition Regime: 
Government Response to Consultation 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/31879/12-512-
growth-and-competition-regime-government-response.pdf 
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Good. Requires refinement and systematic implementation.  The RAG ratings are 
used by the Department and the partner organisation to prioritise actions and 
provide a readily accessible and comparable assessment of performance.  Finally 
an overall assessment was determined by the Review Team. The RAG ratings 
from each principle were assessed and a judgement on overall compliance was 
made in line with recognised principles of good corporate governance.  

Statutory accountability 
The Review Team found that the CAT/CS complies in all required aspects of 
accountability. 

The Competition Service is an executive Non Departmental Public Body (NDPB), 
established under the Enterprise Act 2002, to provide the administrative and legal 
support that the CAT requires in order to carry out its functions. This includes 
operation of the appropriate governance structures for and on behalf of the CAT. 
Part 2, Section 13 (1) – (3) of the Enterprise Act 2002 specifies that: 

“(1) There shall be a body corporate called the Competition Service (in this 
Part referred to as “the Service”).  
(2) The purpose of the Service is to fund, and provide support services to, 
the Competition Appeal Tribunal.  
(3) In subsection (2) “support services” includes the provision of staff, 
accommodation and equipment and any other services which facilitate the 
carrying out by the Tribunal of its functions.” 

 
The NAO Audit report published in July 2013 noted “the quality, effectiveness and 
transparency of the financial reporting and accounting are excellent, and the 
accounting policies are appropriate to the organisation.  No regularity issues 
identified during the audit.  No significant internal control weaknesses were 
identified.”  

Role of the sponsoring department 
The Review team found the BIS sponsorship team and the CAT/CS to be 
compliant in all aspects of governance and oversight.  

They found that the Framework Agreement between the CAT/CS and sponsor 
team set out the necessary requirements comprising of a Management Statement 
and Financial Memorandum were in place. However the Review team wanted the 
Framework Agreement / Annual Plan to be expanded and developed for the new 
consolidated body, benchmarking existing targets and key performance indicators 
(KPI’s) against  other judicial bodies with similar administrative arrangements 
such as the Supreme Court; whilst recognising the specialist role of the CAT and 
the nature, complexity and particular needs of competition cases. 

The Review team found that an annual evaluation of the performance of the 
Board is carried out as part of the annual review of governance.  In addition they 
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wanted the BIS Departmental Board to receive an annual performance report to 
allow on-going performance and impact to be monitored and assessed.  

Role of the Chair and the Board 
The Review Team found the CAT/CS to be compliant in all required aspects of 
governance and oversight in relation to the Chair and the Board of the CS. 

The Review team found that the current Board arrangements met those required 
for the size and needs of the organisation. However, in light of the 
recommendation to merge the two organisations, and in a new landscape giving 
more powers to the CAT, the Review team wanted the CAT/CS to have 
assurance that the current Board structure and skill set reflects the governance 
needs going forward.  And if necessary, to strengthen the Board to provide a 
wider perspective drawing on the knowledge and experience of other parts of the 
judicial system; and to consider any additional governance arrangements that 
might be needed to safeguard the integrity of the CAT as an independent appeal 
court with its own integrated support services.  

Communications 
The Review Team found the CAT/CS to be compliant in all required aspects of 
communications other than the requirement to proactively publish agendas and 
minutes of board meetings. However, the Review team noted that agendas and 
minutes of board meetings are available on request. It also noted that the 
CAT/CS does hold user group meetings of which the minutes are published on 
the website. A UK Government Website survey carried out in 2012, ranked the 
CAT website 9th out of 339 government departments’ websites for its approach to 
performance, compliance, accessibility and quality; which is also renowned world-
wide for the openness of information that is published.  

Conduct and behaviour 
The Review Team found the CAT/CS to be compliant in all required aspects of 
conduct and behaviour. 

The CS/CAT has obtained a high level of approval across the board from the 
NAO for its controls. 

Conclusions and recommendations 
The Stage 2 assessment has found that the CAT/CS is complying with the vast 
majority of governance and accountability requirements which are placed on them 
by statute, regulation, BIS and governmental guidelines or best practice. The 
Review team concluded that overall compliance should be rated green. 

The key action from Stage 2 is that the Department continues to work closely with 
the CAT/CS to support and monitor implementation of the recommendations that 
have been identified.  In particular to: i) support the move towards governance 
arrangements in line with the strategic objectives of other judicial bodies with 
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similar administrative arrangements such as the Supreme Court, and ii) support 
the possible recruitment of additional Board members who can bring a 
perspective from the wider judicial system. 

Recommendation 1: The BIS sponsor team should work with the CS to develop 
and expand the Framework Agreement / Annual Plan for the consolidated body, 
benchmarking existing targets and key performance indicators (KPIs) against the 
strategic objectives of other judicial bodies with similar administrative 
arrangements such as the Supreme Court recognising the specialist role of the 
CAT and the nature, complexity and particular needs of competition cases. 

Recommendation 2: The BIS Departmental Board should receive an annual 
performance report on the CS from the BIS Sponsor Team to allow on-going 
performance and impact to be monitored and assessed. 

Recommendation 3: The CAT/CS with BIS considers the Board membership 
and timing of recruitment of any further executive and or non-executive board 
members. 

Recommendation 4: The CAT/CS put in place governance arrangements that 
reflect the needs of the consolidated body in the new competition landscape.   

Recommendation 5: The CAT/CS proactively publishes agendas and minutes of 
board meetings in line with the Government’s transparency requirements on 
public bodies. 
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Annex A 
Email to stakeholders dated 20 September 2013 on the 
role of the Competition Service and the appropriate 
delivery model for delivery of administrative functions to 
the CAT  
 
Dear Sir/Madam, 

I am writing to seek your views on the Triennial Review of the Competition 
Appeal Tribunal and Competition Service.  As you will be aware, the Coalition 
Government made a commitment to review public bodies, with the aim of 
increasing accountability for actions carried out on behalf of the state. The 
Triennial Review of the Competition Appeal Tribunal (CAT) is one of the reviews 
of non-departmental public bodies (NDPBs) scheduled to commence during the 
third year of the programme (2013-14). In addition, the Triennial Review will 
cover the Competition Service (CS), which is the means by which the CAT 
provides to itself the specialist administrative and support services it needs in 
order to carry out its functions.  Although there are two public bodies, the CAT 
and the CS, in practical terms they operate as a single integrated organisation 
with CS staff fulfilling both the administrative and casework support roles that are 
necessary to the efficient performance by the CAT of its functions. 

The Competition Service is listed under the Public Bodies Act 2011, Schedule 1: 
Power to abolish: Bodies and offices but the Government considers it appropriate 
to undertake a Triennial Review of the CS alongside the CAT before any final 
decision on whether or not to abolish the CS is taken.  

BIS is currently consulting on Regulatory and Competition Act Appeals. The 
Triennial review will be carried out alongside that Review and will reflect its 
findings in relation to the CAT.  In this regard, you will be aware that the 
Government has proposed that the CAT should be retained and that appeals 
processes streamlined. The consultation document on regulatory and competition 
appeals can be viewed at 
https://www.gov.uk/government/consultations/regulatory-and-competition-
appeals-options-for-reform and we are not seeking further views on the 
functions of the CAT as part of the Triennial Review process.  The only 
additional issues for consideration are set out in the questions below. 

The review team will consist of Paul Griffiths and Adam Richards. Amanda 
Brooks will provide assurance independently of the Sponsor Team that the report 
properly addresses the aspects of the review that are required under the Cabinet 
Office guidance.  

The team would welcome views of stakeholders on the role of the CS, bearing in 
mind the scope of the Triennial Review as set out above and the Cabinet Office 
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guidance. (Specific questions are set out below.) We would be grateful for your 
contributions by Friday 18th October 2013.  We plan to publish the conclusions 
of the Triennial Review alongside the Response to the Regulatory Appeals and 
Competition Act consultation. 

Guidance on Triennial Reviews  
Triennial Reviews are to be carried out in a way which is proportionate, timely, 
challenging and inclusive. See 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/23
0191/Cabinet-Office-Guidance-on-Reviews-of-Non-Departmental-Public-
Bodies.pdf 
  
Triennial Reviews have two principal aims:  

(i) to provide a robust challenge of the continuing need for individual NDPBs – 
both their functions and their form; and  

(ii) where it is agreed that a particular body should remain as an NDPB, to review 
the control and governance arrangements in place to ensure that the public body 
is complying with recognised principles of good corporate governance.  
 
It is Government policy that NDPBs should only be set up, and remain in 
existence, where the NDPB model can be clearly evidenced as the most 
appropriate and cost-effective model for delivering the function in question. The 
first stage of the review should therefore identify and examine the key functions 
of the NDPB. It should assess how the functions contribute to the core business 
of the NDPB and the sponsor Department and consider whether the functions are 
still needed. (In this case, the Triennial Review will take the conclusions of the 
Appeals consultation on the functions of the CAT and will consider the provision 
of the CAT’s specialist administrative and support services through the CS). 
Where the Department concludes that a particular function is still needed, the 
review should then examine how this function might best be delivered.  
 
When assessing how functions should be delivered, the review should examine a 
wide range of delivery options. This should include whether the function can be 
delivered by the local government, voluntary or private sectors. It should also 
include an examination of different central government delivery models, including 
whether the function can be delivered by the sponsoring Department, by a new or 
existing Executive Agency or by another existing central government body. 
 
The Government’s three tests for the existence of an NDPB are:  
 
1. it performs a technical function; or 
 
2. its activities require political impartiality; or 
 
3. it needs to act independently to establish facts. 
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Questions for stakeholders 
 
With reference to the three Government function tests and the delivery options 
set out above, we would welcome your views on: 
 
a) Delivery options for the provision of administrative and other specialist support 
functions mentioned above currently delivered by the CS? 
 
b) Whether, to the best of your knowledge, the CS displays best practice and 
operates in accordance with the principles of good corporate governance? 
 
c) Appropriate governance structures should the decision be taken to merge the 
CS with another public body such as the CAT? 
 
If you would like to discuss any aspect of this request for evidence or to speak to 
the review team directly please call or email either Paul Griffiths (020 7215 1722 
paul.griffiths@bis.gsi.gov.uk ) or Adam Richards (020 7215 2956 
adam.richards@bis.gsi.gov.uk ). 
 
In addition, please would you let the review team know whether you would 
welcome an opportunity to take part in a stakeholder consultation event which will 
be held at the Department for Business, Innovation and Skills, at 1530 – 1730 on 
Wednesday 16th October 2013.  

39 

mailto:paul.griffiths@bis.gsi.gov.uk
mailto:adam.richards@bis.gsi.gov.uk


Triennial Review of the CAT and the CS 

Annex B 
Invitations to Call for Evidence 
Consultees / Respondents to questions on the role of the Competition 
Service and the appropriate delivery model for delivery of administrative 
functions to the CAT 
 
Brick Court Chambers - Responded 
Cabinet Office* 
Civil Aviation Authority (CAA)* 
Competition Appeal Tribunal (CAT) - Responded 
CAT User Group – Individual members responded 
Competition Commission (CC) - Responded 
Department for Business, Innovation and Skills (BIS) - Responded 
Department for Culture, Media and Sports (DCMS)* 
Department for Energy and Climate Change (DECC)* 
Department for Transport (DfT)* 
Freshfields LLP - Responded 
Herbert Smith Freehills LLP - Responded 
Her Majesty’s Treasury (HMT)* 
Lloyds Bank Group - Responded 
Maclay Murray and Spens LLP - Responded 
Ministry of Justice* 
Monkton Chambers - Responded 
Northern Ireland Authority for Utility Regulation (NIAUR)* 
Office of Communications (OFCOM) - Responded 
Office of Gas and Electricity Markets (OFGEM)* 
Office of Fair Trading (OFT) - Responded 
Office of the Rail Regulator (ORR)* 
The Water Services Regulatory Authority (OFWAT)* 
 
Participants in Direct Engagement Roundtable meeting, 16 October 2013 
 
Freshfields Bruckhaus Deringer LLP 
Herbert Smith Freehills LLP 
OFT 
OFCOM 
Competition Appeal Tribunal/Competition Service 
 
 
 
* - no further views were submitted 
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Annex C 
Competition Service Organogram 
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Annex D 
Governance  Compliance  Assessment 

 
Principle of Corporate Governance for 

NDPBs  

 
Assessment 

 

 
Comments 

Accountability: 
 
The Minister is ultimately accountable to 
Parliament and the public for the overall 
performance, and continued existence, of the 
public body. 

 

Green The NAO Audit report published 
in July 2013 noted “the quality, 
effectiveness and transparency 
of the financial reporting and 
accounting are excellent, and 
the accounting policies are 
appropriate to the organisation.  
No regularity issues identified 
during the audit.  No significant 
internal control weaknesses 
were identified.  

The Minister and sponsoring department should 
exercise appropriate scrutiny and oversight of 
the public body.  This includes oversight of any 
public monies spent by, or on behalf of, the 
body. 

 

Comply The President and Accounting 
Officer/Registrar meet senior 
BIS officials regularly, at least 
quarterly. In addition BIS, BIS 
Internal Audit and NAO attend 
the CAT/CS Audit and Risk 
committee. 

Appointments to the board should be made in 
line with any statutory requirements and, where 
appropriate, with the Code of Practice issued by 
the Commissioner for Public Appointments. 

 

Comply  BIS Appointments to the CAT 
and the CS are made in line 
with the Commissioner for 
Public Appointments Code of 
Practice and statutory 
requirements. MoJ 
appointments to the CAT are 
made by the Judicial 
Appointments Commission 
(JAC). 

The Minister will normally appoint the Chair and 
all board members of the public body and be 
able to remove individuals whose performance 
or conduct is unsatisfactory. 

 

Comply The President and Chairmen of 
the CAT are appointed by the 
Lord Chancellor for a fixed term 
on the recommendations of the 
JAC and by open competition 
as appropriate. Ordinary 
members, Registrar and CS 
non-executive member are 
appointed by the Secretary of 
State for BIS. 

The Minister should meet the Chair on a regular 
basis. 

Comply  BIS Minister meets CAT/CS 
membership regularly. 

There should be a requirement to inform 
Parliament and the public of the work of the 
public body through publication of an annual 
report (or equivalent publication). 

 

Comply The Annual Review and 
Accounts are laid before 
Parliament and published. 
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The public body must be compliant with Data 
Protection legislation. 

 

Comply The CS Data Protection Policy 
guidance fully complies with the 
requirements of the Data 
Protection Act 1998 which sets 
rules for processing personal 
information and places 
responsibilities on those 
handling personal data on 
others and follows the eight 
principles of good practice. The 
Director, Operations is the Data 
Protection Officer. 

 
The public body should be subject to the Public 
Records Acts 1958 and 1967. 
 

Comply The CS has an archiving policy 
in place. 
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Principle of Corporate Governance for NDPBs  

 
Assessment 

 

 
Comments 

Role of the Sponsoring Department 
The departmental board ensures that there are 
appropriate governance arrangements in place 
with the public body. 
The sponsor team within the department provides 
appropriate oversight and scrutiny of, and support 
and assistance to, the public body. 
 

Green There is full compliance with 
all the requirements.  
 
As the recommendation being 
made is to merge the CS 
functions with the CAT in 
preference to moving the 
functions to HMCTS who 
service the majority of courts 
and Tribunals, the Tribunal 
should benchmark existing 
targets and KPI’s against the 
strategic objectives of judicial 
bodies with similar 
administrative arrangements 
such as the Supreme Court. 
 

The departmental board’s regular agenda should 
include scrutiny of the performance of the public 
body. 
 

Comply Monthly performance data is 
submitted; 6 monthly budget 
reviews are carried out; and a 
risk register is kept updated 
and made available to BIS 
officials on a quarterly basis 
via the Audit committee. BIS’s 
Departmental Board receives 
and scrutinizes management 
data from its public bodies 
regularly – CS/CAT included - 
and monitors expenditure and 
risk on an ongoing basis.  
 

There should be a document in place which sets 
out clearly the terms of reference of the public 
body.  It should be accessible and understood by 
the sponsoring department and by all board 
members.  It should be regularly reviewed and 
updated. 
 

Comply  A Framework Agreement - 
comprising a Management 
Statement and Financial 
Memorandum – is in place. 
 

There should be a dedicated sponsor team within 
the parent department.  The role of the sponsor 
team should be clearly defined. 
 

Comply A sponsorship team is in place 
which is in regular contact with 
CS/CAT about ongoing 
governance and policy issues.  
 

There should be regular and ongoing dialogue 
between the sponsoring department and the 
public body. 
 
 

Comply  See above. 
 

There should be an annual evaluation of the Comply An annual evaluation of the 
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performance of the board and its committees – 
and of the Chair and individual board members 
 

performance of the board is 
carried out as part of the 
annual review of governance, 
risk management and internal 
controls which supports the 
preparation of the CS’s 
Governance Statement.  
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Principle of Corporate Governance for NDPBs  
 

Assessment 
 

 
Comments 

Role of the Chair 
The Chair is responsible for leadership of the 
board and for ensuring its overall effectiveness. 
 

Green All requirements are fully 
complied with to the degree 
appropriate and proportionate 
to the size and complexity of 
the organisation. 
 

The board should be led by a non-executive Chair. 
 

Comply The membership of the CS 
comprises: the President, the 
Registrar; and, a non-
executive member. The non-
executive member chairs the 
Board and is also chair of the 
Audit Committee.   

There should be a formal, rigorous and 
transparent process for the appointment of the 
Chair, which is compliant with the code of practice 
issued by OCPA. The Chair should have a role in 
the appointment of non-executives if applicable, 
and in some instances the CEO. 
 

Comply  The Chair of the CS Board is 
selected by the membership 
and is currently the appointed 
non- executive member of the 
CS, Susan Scholefield, CMG. 
 

The duties, role and responsibilities, terms of 
office and remuneration of the Chair should be set 
out clearly and formally defined in writing.  Terms 
and conditions must be in line with Cabinet Office 
guidance and with any statutory requirements.  
The responsibilities of the Chair will normally 
include: 
 

a) representing the public body in 
discussions with Ministers; 

b) advising the sponsoring Department 
and Ministers about board appointments 
and the performance of individual non-
executive board members; 

c) ensuring that non-executive board 
members have a proper knowledge and 
understanding of their role and 
responsibilities.  The Chair should 
ensure that new members undergo a 
proper induction process and is normally 
responsible for undertaking an annual 
assessment of non-executive board 
members’ performance; 

d) ensuring that the board, in reaching 
decisions, takes proper account of 
guidance provided by the sponsoring 
department or Ministers; 

e) ensuring that the board carries out its 

Comply The terms of office are set out 
in writing and referred to in the 
Framework document 
Management Statement. The 
Chair is the only non-executive 
member of the CS Board. 
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business efficiently and effectively; 
f) representing the views of the board to 

the general public. 
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Principle of Corporate Governance for NDPBs  
 

Assessment 
 

 
Comments 

Role of Board Members 

Board members should provide independent, 
expert advice. 
 

Green There is full compliance with all 
the requirements. 

 
Areas for improvement and 

action planned 
 
The Board structure should 
reflect the needs of the 
consolidated body that can 
bring a wider judicial approach 
to safeguarding the integrity of 
the CAT as an independent 
appeal court. 
 

There should be a formal, rigorous and 
transparent process for the appointment of non-
executive members of the board.  This should be 
compliant with the Code of Practice issued by the 
Commissioner for Public Appointments. 

Comply A formal, rigorous and 
transparent process for the 
appointment of non-executive 
members of the board is in 
place and is compliant with the 
Code of Practice issued by the 
Commissioner for Public 
Appointments. 
 

Board members should be properly independent 
of the Department and of any vested interest 
(unless serving in an ex-officio or representative 
capacity). 
 

Comply  Board members are fully 
independent of the Department 
and of any vested interests. As 
set out in the management 
statement, the Chair shall 
ensure that all members of the 
Service, when taking up office, 
are fully briefed on the terms of 
their appointment and on their 
duties, rights and 
responsibilities. This includes 
ensuring that a Code of 
Practice for Members is in 
place based on the model 
Code of Practice for Board 
Members of Public Bodies 
produced by the Cabinet 
Office.  The Code commits the 
Chair and other Members to 
the Nolan seven principles of 
public life, and includes a 
requirement for a 
comprehensive and publicly 
available register of the 
Members’ interests. 
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Board members should be drawn from a wide 
range of diverse backgrounds.  The board as a 
whole should have an appropriate balance of 
skills, experience, independence and knowledge. 
 

Comply As described in the guidance 
for carrying out Triennial 
Reviews of public bodies, “the 
Board of the NDPB should be 
the appropriate in size and its 
members should be drawn 
from a wide range of diverse 
backgrounds”. The CS is a 
small organisation consisting 
of 14.8 FTE members of staff. 
The Board membership is 
three including one Non-
Executive Board member.  All 
members provide an 
appropriate balance of skills, 
experience, independence and 
knowledge. 
 
On the basis of the 
recommendation to merge the 
CS functions with the CAT 
operating in a new competition 
landscape, consideration 
should be given to i) further 
strengthening the Board to 
provide a wider perspective 
drawing on the knowledge and 
experience of other parts of the 
judicial system and ii) putting in 
place any additional 
governance arrangements that 
might be required to safeguard 
the integrity of the CAT.  
 

The duties, role and responsibilities, terms of 
office and remuneration of board members should 
be set out clearly and formally defined in writing.  
Terms and conditions must be in line with Cabinet 
Office guidance and with any statutory 
requirements. 
 

Comply  The duties, role and 
responsibilities, terms of office 
and remuneration of board 
members are set out clearly 
and formally defined in writing 
through the issue of formal 
appointment letters. Terms and 
conditions are in line with 
Cabinet Office guidance and 
with statutory requirements. 
 
 

All board members must allocate sufficient time to 
the board to discharge their responsibilities 
effectively. 
 

Comply The expected time 
commitment is clearly stated in 
the appointment brief supplied 
to applicants during a NED 
recruitment process. The time 
commitment is also discussed 
during the interview process 
with candidates expected to 
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give a clear statement that 
they are able to devote 
sufficient time to discharge 
their responsibilities. Time 
commitment, role and 
responsibilities are also 
confirmed during the induction 
process. 
 
 

There should be a proper induction process for 
new board members.  This should be led by the 
Chair.  There should be regular reviews by the 
Chair of individual members’ training and 
development needs. 
 

Comply A full induction process is 
undertaken. It includes a 
formal induction meeting with 
the CAT/CS Registrar and the 
President of the CAT, followed 
by a formal handover with the 
former non-executive member, 
introduction to staff of the CS 
and the supply of information 
including: 
  

• Copies of the 
CS/Tribunal latest 
Annual Review and 
Accounts 

• Copy of the latest 
Management Account  

• What is expected of the 
individual in the first 
year and any specific 
role she is expected to 
play 

• The long-term  strategy  
of the CS/Tribunal  

• Current priority areas of 
work 

• Budget and financial 
information 

• Links between the 
CS/Tribunal  and BIS 

• Organisational  
structure 

• The role of the CS 
Board and Audit 
Committee 

• Conduct,  including 
declaration  of interests 
and conflicts of interest,  
hospitality, gifts and 
entertainment 
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• Summary of individual 
responsibilities and 
ongoing  obligations 

 
Additional information is 
also provided to the new 
appointee in advance of 
the formal induction 
meeting on their first 
day in post. 

 
All board members should ensure that high 
standards of corporate governance are observed 
at all times. This should include ensuring that the 
public body operates in an open, accountable and 
responsive way. 
 
 
 

Comply Board members are expected 
to operate to the highest 
standards of probity and to act 
in accordance the Code of 
Conduct and the seven ‘Nolan 
Principles’ of public life. 
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Principle of Corporate Governance for NDPBs  

 
Assessment 

 

 
Comments 

COMMUNICATIONS 
 
The Public Body should be open, transparent, 
accountable and responsive. 
 

Green The CS/CAT website is one of 
the most transparent and 
extensive judicial websites in 
the world and is regarded by 
Tribunal users and lawyers 
and judges outside the UK as 
an invaluable source of 
information. The CS/CAT 
Annual Review provides 
extensive information about 
the CS/CAT’s cases and 
organisation. 
 
Areas for improvement and 

action planned 
 
To meet the Government’s 
transparency requirement for 
public bodies the agendas and 
minutes of board meetings 
should proactively be 
published. 
 
 

The public body should operate in line with the 
statutory requirements and spirit of the Freedom 
of Information Act 2000. 
 

Comply The Freedom of Information 
Act (the Act) establishes a 
general right of access to all 
types of recorded information 
held by public authorities, sets 
out exemptions from that right 
and places a number of 
obligations on public 
authorities. 
The CS is a public authority for 
the purposes of the Act. 
Information received, held or 
created by the CAT in the 
carrying out of its judicial 
functions is exempt information 
and cannot be released under 
the provisions of the Act. 
Judgments and other non-
confidential documents 
produced by the Tribunal can 
be found on the Competition 
Appeal Tribunal website. 

52 



Triennial Review of the CAT and the CS 

The public body should make an explicit 
commitment to openness in all its activities.  
Where appropriate, it should establish clear and 
effective channels of communication with key 
stakeholders.  It should engage and consult with 
the public on issues of real public interest or 
concern.  This might include holding open 
meetings or annual public meetings.  The results 
of reviews or inquiries should be published. 
 

Comply  The CS publication scheme 
was updated in October 2010 
in order to comply with the 
Information Commissioner’s 
Office's model publication 
scheme. The scheme is 
reviewed on a regular basis to 
ensure the information is 
current.  Information on the 
CAT website concerning the 
CS includes access to: 
• Organisational information 

• Sponsor department 
information 

• Location and contact 
details 

• Financial and business 
information 

• Transparency data 

• Priorities and performance 
information 

• Governance information  

• Administrative policies and 
procedures 

• Lists and registers.  

• Document archive giving 
information on all 
judgements, transcripts, 
orders and notices  of the 
CAT 

• CAT User Group meeting 
minutes 

The public body should proactively publish 
agendas and minutes of board meetings. 
 

Explain Agendas and minutes of board 
meetings are available on 
request. 

There should be robust and effective systems in 
place to ensure that the public body is not, and is 
not perceived to be, engaging in political lobbying.  
There should also be restrictions on board 
members attending Party Conferences in a 
professional capacity. 

Comply  Board members and staff are 
bound by the rules on political 
activities set out in section 4.4 
of the Civil Service 
Management Code and the 
Rules on Lobbying for Non-
Departmental Public Bodies. 
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Principle of Corporate Governance for NDPBs  
 

Assessment 
 

 
Comments 

CONDUCT AND BEHAVIOUR 
 
Board members should work to the highest 
personal and professional standards.  They should 
promote the values of the public body and of good 
governance through their conduct and behaviour. 
 

Green The CS/CAT has obtained a 
high level of approval across 
the board from the NAO for its 
controls. 
 

A Code of Conduct must be in place setting out 
the standards of personal and professional 
behaviour expected of all board members.  This 
should follow the Cabinet Office Code.  All 
members should be aware of the Code.  The 
Code should form part of the terms and conditions 
of appointment. 
 

Comply CAT/CS members adhere to 
the Cabinet Office Code of 
Conduct for Board Members of 
Public Bodies. 

 
Information on 
conduct, including 
declaration of interests and 
conflicts of interest, hospitality, 
gifts and entertainment 
supplied to all CAT/CS 
members on induction. 
 

There are clear rules and procedures in place for 
managing conflicts of interest.  There is a publicly 
available Register of Interests for board members.  
This is regularly updated. 
 

Comply  Clear rules and procedures are 
in place for managing conflicts 
of interest. A register of 
interests for Board and other 
members is published on the 
CAT website and is regularly 
updated.   
 

There must be clear rules in place governing the 
claiming of expenses.  These should be published.  
Effective systems should be in place to ensure 
compliance with these rules. 
 

Comply Clear rules are in place 
governing the claiming of 
expenses. Effective systems of 
control are in place to ensure 
compliance - to the satisfaction 
of both internal and external 
auditors. 
 

There are clear rules and guidelines in place on 
political activity for board members and that there 
are effective systems in place to ensure 
compliance with any restrictions. 

Comply  Clear rules and guidance are 
in place on political activity for 
Board Members and there are 
effective systems in place to 
ensure compliance.   

There are rules in place for board members and 
senior staff on the acceptance of appointments or 
employment after resignation or retirement. These 
are enforced effectively. 
 

Comply CAT/CS members adhere to 
the Cabinet Office Code of 
Conduct for Board Members of 
Public Bodies. Members’ 
appointments carry no right of 
pension, gratuity or allowance 
on termination. 
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