Child Abduction - India

Disclaimer: Any information contained in these pages relating to the legal system in India is provided
for general information only. Independent legal advice should be sought in India for specific
information relating to individual cases.

Parental Child Abduction

There is no agreed international system in place to return children from India to the UK. India has
not signed the 1980 Hague Convention on the Civil Aspects of International Child Abduction. The
Hague Convention seeks to return children abducted or retained overseas by a parent to their
country of habitual residence for the courts of that country to decide on matters of residence and
contact.

Parental child abduction is a criminal offence under the Indian Penal Code. However, neither the
British government nor the British High Commission in India can force the abducting parent or the
Indian government to return a child to the UK.

There is an extradition treaty in force between the UK and India - for further information see Home
Office website.

Custody Issues

India is a multi-religious country and laws vary depending on the religion of the persons involved in
child abduction/custody/access cases. For instance, under Hindu Law, a mother generally has
custody of a child below the age of five years. Under Muslim religious family law, depending upon
the sect, a mother generally has custody over a girl and boy till the age of seven years or puberty.
However, there are exceptions to this general rule and, even though religious or civil law applies in
deciding custody disputes, the courts will usually take into account the best interests of the child
when deciding custody. Professional legal advice should be sought to clarify these issues.

The parent who has custody of a child in India will normally have the right to remove the child from
the country at any time, although this will depend on the terms outlined in the custody order. It is
possible for the other parent to apply for contact with their child through the courts, and if they gain
such an order and it is not - complied with then the person with custody may be held in contempt of
court.

An interim child custody order can generally be obtained in four to six months. Legal decisions of a
custody case, after appeal etc. generally takes two to three years to complete. Costs vary depending
on the location or level of the court concerned, as well as the legal advice required, e.g. domestic or
international dispute.

It is possible for parents to put a travel ban on their child leaving India through a court, although the
criteria would vary in each case.

Foreign court orders that have been ‘certified’ can be taken into consideration when deciding
custody, although how much weight they are given will vary from case to case. If a foreign court
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order is in conflict with Indian law, then it will generally be disregarded. There is no legal provision
which states that the mother would lose custody of a child if she remarries. Paramount
consideration would be given to the welfare of the child.

Where one parent gains custody of the child or children the other parent has the right of appeal as
in any other civil case. A custody case including appeal, etc. generally takes 2-3 years.

A violation of the original order would invite contempt proceedings. Even habeas corpus*
proceedings can be taken where the child is spirited away or hidden (*court order requiring that a
person to be actually brought before the court)

Travel
Dual nationality is not recognised in India.

Travellers are required to exit India on the same passport they arrived on. If that British passport
gets lost/damaged beyond use, an application for a replacement Full Validity Passport can be made
at the British High Commission in New Delhi.

Normally a foreign citizen is required to obtain a visa to enter India and must exit before its expiry.
However an exit visa to leave India will be required if the original passport is lost or damaged and
can be obtained from the Foreigners Regional Registration Office (FRRO). Further details and forms
for application for visas are available from the Ministry of Home Affairs, Government of India.

British Emergency Travel Documents (ETDs) can be issued by any of the five Consular Assistance
offices in India however, applications are determined on a case by case basis. ETDs are recognised
for one-way journeys only, i.e. entry into India with a valid visa or leaving India with an exit visa
issued by the nearest FRRO.

A child needs permission from both parents to get any passport, as well as an Indian visa. Please
refer to the official website of the Ministry of Home Affairs, Government of India for further
information.

A wife does not need her husband’s permission to leave India. However, please refer to the Ministry
of External Affairs, Government of India for queries about a specific case.

A parent can be stopped from taking a child out of the jurisdiction of a court (i.e. exiting India) if it is
not in the interest of the child. There is a right of appeal through the courts for the other parent.

A parent attempting to leave the country in contravention of existing court orders could be arrested.

Only a local court can request information from the Indian immigration authorities about the
movements of individuals in and out of India.

Other information
The legal age of marriage for males is 21 years and for females 18 years.

An Islamic marriage performed in a foreign country would be recognised in India.



An Islamic divorce can be obtained in the manner permissible under the customary law as well as
under the Dissolution of Muslim Marriages Act, 1939.

There is no single social services organisation in India. Foreign nationals should seek such services
through the Ministry of External Affairs.

In enforcing court orders about locating and/or returning a child to his/her/their rightful custodian
the local authorities will act according to directions issued to them by any court of competent
jurisdiction.

If a local court order is not being complied with, the aggrieved person may approach the court for
redress.

Mediation Centres have been set up by various High Courts to settle matrimonial disputes under the
Legal Services Authority Act, 1987. Most cases are sent for mediation under the Legal Services
Authority Act, 1987. Indian lawyers may be able to advise further about how to access this service.

Pro bono and legal aid systems operate in India as well as NGOs who can provide free legal advice
and help with funding. Please consult an Indian lawyer and/or the Ministry of External Affairs.

For local advice in child abduction/custody cases please refer to the official website of the Ministry
of Women and Child Development, Government of India.

Reunite is the leading UK charity specialising in international parental child abduction. The services
range from offering practical impartial advice and mediation to providing a helpful support network
aimed at those who have had their child abducted. For more information about Reunite and their
services, visit Reunite’s website www.reunite.org or call 0116 2556 234.



http://india.gov.in/
http://www.reunite.org/
http://www.reunite.org/

