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The Committee on Standards in Public Life is glad to have the opportunity to comment on the Government’s consultation paper on the introduction a statutory register of lobbyists.

Concerns about lobbying 

1. Opportunities for individuals and organisations – charities, companies, think tanks, trade associations and others  - to talk to policymakers and legislators are an important part of the process by which public policy is formulated and implemented.  Lobbying is a legitimate and potentially beneficial activity when exercised responsibly.  In a democracy those affected by decisions need to have the opportunity to present their case. Decision makers can benefit from having to test proposals against informed argument, which can enhance the practicality of legislation and avoid unintended consequences. Policy and confidence ought both to be improved as a result.

2. Lobbying has, however, often been the subject of genuine concerns.  These have usually involved suspicions that:

· some lobbying may be taking place in secret, so that it is not known who is influencing a particular decision and those who take a different view do not have the opportunity to rebut arguments or present alternative facts; or

· some individuals or organisations have more access to policy makers, because of past or existing relationships, because they are significant donors to a political party or simply because they have more resources.

3. The way in which lobbying is carried out can also be a cause of concern, either because it is accompanied by entertainment or other inducements or because of a lack of clarity about who is financing particular activities, for example the activity  of some All-Party Parliamentary Groups.

4. In a speech before the election the Prime Minister described these concerns as going “…..to the heart of why people are so fed up with politics”. We agree.  If they are to make a real difference, proposals to reform lobbying need to be evaluated in terms of the extent to which they address these concerns effectively. The creation of a register of multi-client lobbying companies seems unlikely of itself to bring about significant change in either behaviour or in public attitudes to lobbying.  

Transparency

5. The Committee shares the view that the most effective control of potential abuse in relation to lobbying is transparency about who is being lobbied by whom.  We believe this transparency is most effectively exercised in relation to the individuals being lobbied.

6. We therefore welcome the Government’s decision at the beginning of the current Parliament to publish quarterly details of ministers’ and permanent secretaries’ official meetings with outside interest groups, as well as information about hospitality received by ministers and members of departmental boards.

7. The proposal in the consultation paper appears to be intended to address a possible weakness in these new arrangements - that when Ministers meet lobbying firms who represent a number of different clients it may not always be clear on whose behalf the firms are lobbying. We note that the consultation paper does not contain any information about the extent of this problem.  We also question whether the issue – if it is a significant one - could not be dealt with more simply by specifying the name of the individual or organisation for which the lobbyist is working in the list of ministerial meetings. 

8. But in the general interest of transparency we welcome in principle the intention that in future such multi-client firms should be obliged to publish on the register both the names of the clients on behalf of whom they act and the names of those engaged in carrying out the lobbying, including whether those individuals were formerly ministers or senior civil servants. To make it more meaningful, we think the published information should also include details of actual contacts and the subject discussed – whether that is provided through the register or in the separate lists of ministerial meetings.

9. We note that the consultation paper says that the intention is to provide “authoritative and easily accessible information”. It is not immediately obvious that this purpose is best served by requiring interested parties to look at two data sets - the lists of ministerial meetings and the register – to get a complete picture.  We suggest that consideration be given to the best way of providing a single authoritative data base of all the relevant information.

10. We suggest that the information about lobbyists in the register should also identify former legislators, even where they have not been ministers, and any individuals who are close relatives of ministers.  There has been at least one case in the relatively recent past where the wife of a serving minister was employed as a lobbyist. Such employment should also be noted in the minister’s register of interests.

11. We also note that a potential weakness of the current listing of ministerial meetings is that it only covers official meetings.  Lobbying can also occur in a range of the private or political party contacts that ministers have with interested individuals. The difficulties in attempting to list all such contacts are obvious.  But as long as relevant contacts take place without being acknowledged in the public domain suspicion is likely to continue. We note that in one prominent recent case where lobbying might have been involved the contact was defended on the grounds that it was a private meeting.

12. In our view, any contact with ministers which has a bearing on their official duties should be included in the published lists of meetings, however that contact occurs.  Our understanding is that ministers are already required to report relevant contacts of this kind to their department.

13. Such contacts are particularly important when they involve individuals who have donated significant amounts to political parties.  The Committee regard reform of the arrangements for financing political parties along the lines of our recent report
 as being much more significant in reassuring the public that improper influence is not being exerted on policy decisions than the proposal for a register of multi-client lobbying firms.

14. Some thought might also need to be given to the practicality of increasing the transparency of the involvement of lobbyists with Members of Parliament.

Code of conduct

15. We doubt that a register is likely to be very effective without a (single) accompanying code of conduct and some form of monitoring. The self-regulatory UK Public Affairs Council might be one way of providing this.  But it does not so far seem to have been a very conspicuous success. If the Council is unable to demonstrate effectiveness it may be necessary to consider some form of statutory regulation.

Revolving doors

16. It is difficult to comment on proposals about lobbying without also referring to the phenomenon referred to as revolving doors – the extent to which former Ministers, special advisers or senior civil servants are employed for potential lobbying purposes on leaving public office.  The impression can be given that former relationships or inside knowledge give privileged access to those on whose behalf the lobbying is carried out, an impression often fostered by those seeking employment in this way.

17. We welcome two changes recently introduced:

· The strengthening of the Ministerial Code before the election in 2010 so that former Ministers now “must” seek and abide by advice from the Advisory Committee on Business Appointments (ACOBA) about any appointments or employment they wish to undertake within two years of leaving office.  Formerly the code said that they “should” do so. Senior civil servants already faced a similar obligation under the Civil Service Management Code.

· The revision of the Business Appointment Rules in 2011 which introduced a standard ban on any lobbying activity by former ministers and senior civil servants (director level and above) for a period of two years after leaving office.

18. We note, however, that a proposal made by the Prime Minister before the last election that anyone ignoring ACOBA’s advice should forfeit part or all of their ministerial pension has not so far been implemented.  We are not necessarily in favour of this.  But the consequence is that ACOBA remains without powers to enforce its recommendations, or even to monitor them.  It has in the past been criticised for that reason. It would be premature to suggest that ACOBA should be given such powers in the absence of an evidence-based review of its effectiveness.   But we think that to help reassure the public about the Committee’s effectiveness there may be scope for it to do more to give greater publicity to its activities, including, for example, the provision of summary information about the extent to which they are consulted about employment opportunities which are not then pursued as a result of their advice.  Our understanding is that it does now publish on its website the number of cases where it has provided advice but where the appointments were not subsequently taken up.  It does not do so in respect of the potentially much larger number of approaches which never become formal applications because of the advice given or where the application is withdrawn after preliminary discussion.

19. We are disappointed that the House of Commons did not choose to implement a recommendation in our Twelfth Report
 that would have made it possible for any Member who was a former minister and who did not follow ACOBA’s advice to be disciplined on the grounds that their actions had brought the House into disrepute. The change may have been thought unnecessary if no such cases exist.  But we hope that the possibility will be reconsidered if the evidence suggests otherwise.

20. It is tempting to think that a more straightforward approach would be to ban lobbying activity by former Ministers or senior civil servants for a much longer period than two years after leaving office.  That might, however, be thought to be disproportionate.  It could also be seen as unfair to those Ministers leaving office, often involuntarily, before retirement age whose main marketable expertise after a lifetime in politics may well be an understanding of how Government works. It might, however, be possible to make a distinction in this respect between general advice about how to influence public policy effectively and actual face to face contact with former colleagues.

21. We note that ACOBA are in future to conduct “informal compliance auditing” of cases of post- public office employment considered by departments themselves because the individuals concerned are insufficiently senior to come within ACOBA’s remit.  We welcome this development. Potential conflicts of interest can arise at many levels. We question, however, how effective this compliance auditing is likely to be with ACOBA’s current limited resources.  In total only 4.5 staff are employed in a joint secretariat serving both ACOBA and the House of Lords Appointments Commission.

22. Currently there is little or no information available about movement of staff at less senior levels or about any conditions or restrictions imposed on them.  We think that, for confidence reasons, there would be advantage in requiring departments to publish summary information on cases they consider under the rules themselves. 

23. According to the Business Appointment Rules, permanent secretaries are personally responsible to the Head of the Civil Service for the effective management of the reputational and other risks associated with the movement of staff to other employment and for the timely and appropriate handling of business appointment applications within their departments.  They are also required to send an annual confirmation of compliance to the Advisory Committee. We suggest that this annual statement, which should be auditable, should also certify that they have satisfied themselves that the arrangements in their departments to ensure that officials are vigilant about contacts by lobbyists, and that Ministers are reporting relevant contacts, are both fit for purpose.

Specific questions in consultation paper

We have comments on three of the specific questions in the consultation paper:

· We take the view that the relevant information should be published even in those cases where lobbyists are acting on a pro bono basis.  It seems to the Committee to be irrelevant whether payment is taking place.  The subject matter could still be controversial, and it is in the public interest that such activity should be transparent.

· We think it important for credibility and public confidence that lobbyists who fail to register should face civil sanction, not excluding removal of their access to Government.

· In relation to financial information we support the idea of including information on the broad value of the work carried out in a banding scheme suggested in the consultation paper.

Summary

In sum the Committee’s views are that:

· Convincing reform of lobbying needs to address the real issues of public concern.

· There should be a single regulatory body for lobbying with a single code of conduct.  If the current attempt at self regulation proves to be ineffective, some form of statutory regulation may need to be considered.

· The information in the register about those engaged in lobbying should include former legislators, even where they have not held ministerial positions, and any close relatives of former or serving ministers.

· To make it more easily accessible, consideration should be given to a single data base including relevant information about both lobbyists and ministerial meetings.

· Any contact with ministers which has a bearing on their official duties should be included in the published lists of ministerial meetings, however that contact occurs, not just meetings arranged by their departments.  

· Reform of the arrangements for financing political parties along the lines of our recent report would be much more significant in reassuring the public that improper influence is not being exerted on policy decisions than the proposal for a register of multi-client lobbying firms.

· Reform of lobbying needs to be considered alongside the arrangements for vetting post-employment opportunities for former ministers and civil servants.

· To give some reassurance about their effectiveness there may be scope for the Advisory Committee on Business Appointments giving greater publicity to their activities, including providing more summary information about the extent to which they are consulted about employment opportunities which are not then pursued as a result of their advice.  

· We question how effective ACOBA’s intended informal compliance auditing of departmental observance of the business appointment rules is likely to be with ACOBA’s current limited staff resources.

· For confidence reasons, departments should be required to publish summary information on cases they consider themselves under the business appointment rules. 

· Consideration should be given to asking accounting officers to certify annually that they have satisfied themselves that the arrangements in their departments to ensure that officials are vigilant about contacts by lobbyists, and that ministers are reporting relevant contacts, are appropriate.
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