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LOBBYING: Issues and Questions Paper

The Committee on Standards in Public Life is examining the transparency issues around lobbying. The Committee’s Fourteenth Report Standards Matter
 highlighted that lobbying remains a “significant and continuing risk to ethical standards”. 
The Committee would like to receive your answers to some or all of the following questions.
Please send in your response by no later than noon on Wednesday 31 July 2013.  Details on how to submit your response can be found at the bottom of the call for evidence. You may find it helpful to read the background below before responding.
1. Is there any reason to think that lobbying per se is a problem; and is there any evidence that abuse of lobbying is widespread or systemic, as opposed to exceptional behaviour by a few? 
2. How wide should the definition of lobbying be? What activities should be excluded from the definition?

3. Is the proposed legislation for a Statutory Register of lobbyists likely to be sufficient to address the problem; and are the Political and Constitutional Reform Committee’s proposals
 (wider registration, disclosure of issues and enhanced Ministerial disclosure) necessary, either as an interim measure or longer term? 

4. To what extent should the focus of finding a solution to the problems around lobbying be on those that are likely to be lobbied rather than those who do the lobbying?
5. Do you consider that the existing rules are sufficient? If not how should they be changed? 

6. Do you think it is a good idea to have a code of conduct or guidance directly applicable to any individual or organisation that is lobbied? If so, what are the main elements that should be included in any code of conduct or guidance and how could it be enforced?
7. Is there a case for establishing an external regulator for lobbying or are existing oversight mechanisms sufficient?
8. Do you agree that some form of sanctioning is a necessity? What form could it take?
9. Do you think an outcome which relies on individuals who are lobbied taking proactive personal responsibility for being transparent in dealings with lobbyists is desirable and feasible?

a. If not, what are the impediments stopping such a process?

b. How could it be monitored properly without leading to an increase in bureaucracy?

10. What should an individual do to ensure that he/she is aware of the dangers of potential conflicts of interest? 
11. Would enhanced disclosure by individuals and organisations provide the pertinent information on who is lobbying whom and sufficient incentive for decision makers and legislators to be balanced in the views they seek? Would this taken together with the Freedom of Information regime ensure sufficient transparency and accountability to enable effective public scrutiny of lobbying?
The Committee will be holding a meeting after the Parliamentary recess with interested parties to look at what more can be done. With the evidence gathered we aim to produce proportionate recommendations which will complement the forthcoming statutory provision and help restore public trust and confidence.
Background

1. Lobbying has been the subject of genuine public concerns for some time. The Committee warned in January in its Fourteenth Report Standards matter: A review of best practice in promoting good behaviour in public life that lobbying remained a significant and continuing risk to ethical standards.  
2. Public concerns have usually involved suspicions that:
· Some lobbying may be taking place in secret, so that it is not known who is influencing a particular decision and those who take a different view do not have the opportunity to rebut arguments and present alternative views;

· Some individuals or organisations have more access to policy makers, because they are significant donors to a political party or simply because they have more resources; or

· The way lobbying can be carried out either because it is being accompanied by entertainment or other inducements or because there is a lack of clarity about who is financing particular activities.
At the heart of the concern is the confluence of money, influence and power: it is not known who is influencing decisions or what may have been done to achieve that influence. These concerns about lobbying have been amplified following a number of political scandals linked to lobbying over the last five years. 
3. Lobbying is a legitimate and potentially beneficial activity when exercised responsibly. Opportunities for individuals and organisations to talk to policymakers and legislators are an important part of the process by which public policy is formulated and implemented. In a democracy those affected by decisions need to have the opportunity to present their case. Decision makers can benefit from having to test proposals against informed argument, which can enhance the practicality of legislation and avoid unintended consequences. Policy and confidence ought to be improved as a result.

4. However, there have been growing concerns that the lobbying process is open to abuse and in many ways it has become a much maligned term. Public perceptions of lobbying activity have contributed to growing public cynicism of the democratic process.  In relation to the press and politicians Lord Justice Leveson concluded that these concerns amounted to a “genuine and legitimate problem of public perception, and hence of trust and confidence.”

5. In January 2009 the Public Administration Select Committee (PASC) published a report, Lobbying: Access and influence in Whitehall
 which made a number of recommendations on improving the regulatory framework for lobbying in the UK. PASC declared that measures were required to promote ethical behaviour by lobbyists with the prospect of sanctions if rules were broken. The process of lobbying needed to take place in as public a way as possible. 

6. The report’s main recommendations were to: 

· Establish a single umbrella organisation with both corporate and individual membership, in order to able to cover all those who are involved in lobbying as a substantial part of their work.

· Create a mandatory register of lobbying activity, covering all those outside the public sector involved in accessing and influencing public sector decision makers, which should be managed and enforced by a body independent of both Government and lobbyists.
Current initiatives

7. In January 2012
 the Government published its proposals for Introducing a Statutory Register of Lobbyists, for consultation. The consultation paper proposes that only third party lobbyists would be required to be on a statutory register; those working in-house would be exempt. Third party lobbyists would be required to sign up to and update a statutory register on a quarterly basis, giving details of the:

· Registered address of the company and company number;

· Names of employees engaged in lobbying;

· Whether those employees are former Ministers or civil servants; and

· Client lists.

8. The consultation paper defines lobbyists as “those who undertake lobbying activities on behalf of a third party client or whose employees conduct lobbying activities on behalf of a third party client.” The Government is proposing that the register should be managed and enforced by a body which is independent of the lobbying industry, and of Government, and be self-funded by the lobbying industry. At the heart of this approach is the view that any new scheme should not be disproportionate in terms of burdens imposed on lobbyists, whilst brining greater transparency to the lobbying process. The Government has confirmed its intention to bring forward a Bill introducing a Statutory Register of lobbyists in this Parliamentary session. 
9. Following the publication of the Government’s proposals the Political and Constitutional Reform Committee (PCRC) undertook pre-legislative scrutiny and published a report in July 2012
. They recommended amongst other things, that the Government scrap its proposals for a statutory register of third party lobbyists, considering that imposing a statutory registration on a small part of the lobbying industry without requiring registrants to sign up to a code of conduct could lead to less regulation of the lobbying industry. Their report called on the Government to implement a system of medium regulation, which would include all those who lobby professionally, in a paid role, and require lobbyists to disclose the issues they are lobbying Government on. As an interim measure to improve transparency around lobbying the Committee recommended that there should be enhanced disclosure of ministerial meetings. 
10. The lobbying industry’s three self-regulatory bodies set up the UK Public Affairs Council (UKPAC) in July 2011. The aim of the Council was to offer a system of voluntary regulation to ensure that all those involved in lobbying institutions of government can be governed by a clear set of principles, underpinned by enforceable codes of conduct. This involved a voluntary register of lobbyists, first published in March 2011 and re-launched in February 2012. On 9 December 2011 the Public Relations Consultants Association withdrew from the Council stating that self-regulation had not been successful and called on the Government quickly to introduce a statutory register held by an independent body to run in parallel with the codes of conduct that exist already within the industry.
11.  On the 29 April 2013 UKPAC published their definition of lobbying and lobbyists
:

 “ Lobbying means, in a professional capacity, attempting to influence, or advising those who wish to influence, the UK Government, Parliament, the devolved legislatures or administrations, regional or local government or other public bodies on any matter within their competence.”
12. The UKPAC definition of lobbyists refers to working to influencing legislative measures but also more generally public programmes, or policies including the negotiation, award or administration of public contract, grant, loan, permit or licence. 
13. All holders of public office, will be taking a wide range of decisions on which they may be lobbied. Concern has been expressed, for example, about the transparency of any lobbying of the new Police and Crime Commissioners, who will be taking decisions about issues of considerable public interest, including possible outsourcing of some police functions. An analogous point can be made in relation to elected mayors. Immediately prior to the November 2012 elections the Labour Party made a commitment that their successful PCC candidates would publish details of meetings with lobbyists and private contractors.
 
What should happen now?
What is the problem?
14. There have been a number of abuses of the lobbying process over the last few years. 

Is there any reason to think that lobbying per se is a problem; and is there any evidence that abuse of lobbying is widespread or systemic, as opposed to exceptional behaviour by a few? 
Possible solutions

How wide should the definition of lobbying be? What activities should be excluded from the definition? 
15. For example, should it include everyone who lobbies whether paid or not? Should any differences be clarified between the activity of lobbying whether it is by a charity, a company, and NGO or a trade union? 
Is the proposed legislation for a Statutory Register of lobbyists likely to be sufficient to address the problem; and are the Political and Constitutional Reform Committee’s proposals
 (wider registration, disclosure of issues and enhanced Ministerial disclosure) necessary, either as an interim measure or longer term? 
16. At the heart of CSPL’s work is a commitment to high ethical standards. In our latest report Standards Matter the Committee suggested that:

“Standards of behaviour matter. They are particularly important where public money is being spent on services or functions. Citizens have a right to expect that holders of public office who take decisions which affect their lives should do so with impartiality, should be truthful about what they are doing and should use public money wisely.”

“Most public services and public office holders have adopted statements of high level principles and codes of practice and are subject to some form of external scrutiny. But it is self-evident, not least from recent events, that these mechanisms by themselves are not enough. Many of those whose integrity has been called into question in recent months and years seem to have behaved inappropriately not because they were unaware of what was expected but because they did not find it expedient. High standards of behaviour need to be understood as a matter of personal responsibility, embedded in organisational processes and actively and consistently demonstrated especially by those in leadership positions.”

If those principles are to be central to upholding high standards does it therefore follow that the focus of finding a solution to the problems around lobbying should be on those that are likely to be lobbied rather than those who do the lobbying?
17. Codes of conduct are a central conduit for elaborating the practical implications of high standards of behaviour. Holders of public office can then be clear what is expected of them, particularly in grey areas where the application of principles may not be self-evident. The lobbying industry has a number of codes of conduct which members are expected to abide by. However, in relation to those who are being lobbied there are no specific codes of conduct relating to how they should conduct themselves. It could be argued as most public organisations have codes of conduct that the principles they are conveying are very likely to be applicable to aspects of lobbying. However, there is a widely-held perception that lobbying has many grey areas and therefore specific guidance is required.

18. There are rules in Parliament which implicitly cover aspects of lobbying. MPs are prohibited from paid advocacy. Members of the House of Lords must not accept financial inducement as an incentive or reward for exercising parliamentary influence nor seek to profit from membership of the House. MPs and Peers are required to register their interests. 

Do you consider that the existing rules are sufficient? If not how should they be changed? 

Do you think it is a good idea to have a code of conduct or guidance directly applicable to any individual or organisation that is lobbied? If so, what are the main elements that should be included in any code of conduct or guidance and how could it be enforced?

19. In Standards Matter we commented that prime responsibility for upholding high standards should always rest first with the individual and then with the organisation but history demonstrates that self-regulation is often ineffective without some form of external involvement. 

Is there a case for establishing an external regulator for lobbying or are existing oversight mechanisms sufficient?

20. Even if there was a single code of conduct or guidance and some form of independent scrutiny or regulation then to be effective some form of sanctioning would need to be available to punish poor behaviour.

Do you agree that some form of sanctioning is a necessity? What form could it take?
21. Greater transparency (both through routine and proactive disclosure and disclosure on request) increases accountability and can build public trust and confidence. It can inform decision making, encourage participation and expose malpractice. However it can also create bureaucracy and have resource implications, lead to the misuse or misrepresentation of information and can result in perverse incentives and possible unintended consequences.   
22. In Standards Matter, the Committee concluded: 

“Many of the requirements for high standards require action at an organisational level. But high standards also require individuals to take personal responsibility – by observing high standards themselves, by demonstrating high standards to others through their own behaviour and by challenging inadequate standards when they see them. Mindlessly following rules and processes is not enough if people do not also engage their judgement about what is important. An individual who has internalised sound ethical principles and the reasons they are important is better able to make appropriate decisions than someone simply following a set of rules.”  

23. If these principles were to be applied to lobbying then it would point to individuals who are lobbied taking proactive personal responsibility for ensuring that they are transparent at all times which would include the names of those individuals or organisations they met with, what the meeting was about and what decisions, if any were agreed. It could also lead to those being lobbied being open about what lobbyists were trying to achieve and if they thought what they were asking for would be seen as being reasonable. It could also mean that the individual would have to meet with other lobbyists with different views on the subject matter.

Do you think an outcome which relies on individuals who are lobbied taking proactive personal responsibility for being transparent in dealings with lobbyists is desirable and feasible?

If not, what are the impediments stopping such a process?

How could it be monitored properly without leading to an increase in bureaucracy?

24. Potential conflicts of interest are one of the major issues that are often cited by critics of lobbying. As with other ethical issues, where common sense would suggest that it should be avoided at all costs, it is often perceived as a blind spot by those being lobbied. 

What should an individual do to ensure that he/she is aware of the dangers of potential conflicts of interest? 
25. The Ministerial Code of May 2010 contains a requirement at 8.14 to publish, at least quarterly, details of Ministers’ external meetings. The Government argued as a consequence that it would be unnecessary duplication to include details of meetings in any statutory register of lobbyists. 

26. The PCRC report considered that regardless of the statutory register, changes could be made to improve transparency regarding who is lobbying whom, through enhanced disclosure of Ministerial meetings.

27. The Freedom of Information Act (FOIA) gives individuals the right to request disclosure of recorded information held by a public authority, subject to various exemptions, such as if its release would prejudice national security, damage commercial interests or is related to the formulation and development of government policy or Ministerial communications. For the latter exemptions, the public authority must consider whether the public interest in withholding the information outweighs the public interest in releasing it. Generally there is no automatic public interest in withholding all such information, but there is a need to balance this with the need to protect good government and consider policy options in private.
Would enhanced disclosure by individuals and organisations provide the pertinent information on who is lobbying whom and sufficient incentive for decision makers and legislators to be balanced in the views they seek? Would this taken together with the FOIA regime ensure sufficient transparency and accountability to enable effective public scrutiny of lobbying?
How to respond

Responses should be sent by email to public@standards.gsi.gov.uk or by post to the Secretary the Committee on Standards in Public Life G07 1 Horse Guards Road, London SW1A 2HQ. Wherever possible views expressed should be supported by appropriate evidence. 

Any queries about submitting evidence can be made via the email address above or by telephoning the Committee Secretariat on 020 7271 2948.

The closing date for responses is noon on Wednesday 31 July 2013.  

The Committee’s website can be found at www.public-standards.org.uk. 

It is important for the evidence considered by the Committee to be open and transparent. All responses will be published along with the identity of the person or organisation making the submission, unless the Committee is satisfied both that there is a compelling reason for an exemption to be granted and that the integrity of the process will not be undermined. 
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� Command 8519 January 2013 Standards matter: A review of best practice in promoting good behaviour in public life.


� See further paragraph 9 below.


� The Leveson Inquiry, executive summary, paragraph 134.


� HC 36-1 5 January 2009.


� Command 8233 January 2012.


� HC 153 13 July 2012.


� Definition of Lobbying and Related Matters - Lobbyists are defined as “those who in a professional capacity, work to influence, or advise those who wish to influence, the institutions of government in the UK , in respect to: i) the formulation, modification or adoption of any legislative measure (including the development of proposals for legislation); ii) the formulation, modification or adoption of a rule, regulation or any other programme, policy or position; ii) the administration or execution of governmental or other public programme or policy within the UK (including the negotiation, award or administration of a public contract, grant, loan permit or licence).”


� Rt Hon Yvette Cooper MP “Police Commissioner elections could be the first step on the road to corruption” The Guardian, 9 November 2012.


� See further paragraph 9 below.
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