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	Summary: Intervention and Options 


	RPC Opinion: Green

	


	Cost of Preferred (or more likely) Option

	Total Net Present Value
	Business Net Present Value
	Net cost to business per year (EANCB on 2009 prices)
	In scope of One-In, One-Out?
	Measure qualifies as


	£-1.95m
	£-1.95m
	£0.19m
	 FORMDROPDOWN 

	 FORMDROPDOWN 


	What is the problem under consideration? Why is government intervention necessary?
The current regulatory system for insolvency practitioners (IPs) is seen as ineffective by the stakeholders it is meant to provide assurance to. The regulatory framework lacks any overall objectives against which regulators can be held to account or against which they should direct their activity. In addition, the powers of the Secretary of State, acting as the oversight regulator, are not fit for purpose as they do not permit the oversight regulator to sanction a regulator proportionately if they fail to regulate effectively. The system needs to be strengthened in line with recommendations made by the Office of Fair Trading (OFT) and the Government's response to the consultation on changes to the regulatory framework. 


	What are the policy objectives and the intended effects?
The policy objectives are to strengthen the regulatory framework for IPs and the Recognised Professional Bodies (RPBs) that authorise and regulate them. This will be achieved by the introduction of regulatory objectives for the RPBs and a range of proportionate powers which the oversight regulator can use if they fail to comply. This will enable the oversight regulator to identify, investigate and respond appropriately to misconduct and poor performance. The intention is to improve the performance of IPs as well as the RPBs, increase confidence in GB's regulatory regime and insolvency framework, and ensure better and more consistent outcomes for all stakeholders in insolvency cases including creditors, debtors and IPs. 


	What policy options have been considered, including any alternatives to regulation? Please justify preferred option (further details in Evidence Base)
(0) Do nothing - this would not address the problems identified by the OFT.
(1) Voluntary code / change the Memorandum of Understanding that exists between the Secretary of State and the RPBs  - this would still leave the oversight regulator with only limited powers of intervention and  reliant on persuasion to influence regulatory activity, which has been ineffective to date. The regulatory objectives require legislative backing in order to effectively direct regulatory activity. 

(2) Strengthen the statutory regulatory framework by introducing regulatory objectives for the RPBs and giving the Secretary of State a range of proportionate statutory powers of monitoring and sanction to deal with an RPB's failure to comply with the objectives - this is our preferred option, which is consistent with the OFT's recommendations and the Government's response to consultation on changes to the regulatory framework. 




	Will the policy be reviewed?  It  FORMDROPDOWN 
 be reviewed.  If applicable, set review date:   FORMDROPDOWN 
/ FORMDROPDOWN 



	Does implementation go beyond minimum EU requirements?
	 FORMDROPDOWN 


	Are any of these organisations in scope? If Micros not exempted set out reason in Evidence Base.
	Micro FORMDROPDOWN 

	< 20
  FORMDROPDOWN 

	Small FORMDROPDOWN 

	Medium FORMDROPDOWN 

	Large FORMDROPDOWN 


	What is the CO2 equivalent change in greenhouse gas emissions? 
(Million tonnes CO2 equivalent)  
	Traded:   
None
	Non-traded:   
None


I have read the Impact Assessment and I am satisfied that (a) it represents a fair and reasonable view of the expected costs, benefits and impact of the policy, and (b) that the benefits justify the costs.
	Signed by the responsible Minister:
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	14th June 2014


Summary: Analysis & Evidence
Policy Option 1
Description:       
FULL ECONOMIC ASSESSMENT

	Price Base Year  2013
	PV Base Year  2013
	Time Period Years  10
	Net Benefit (Present Value (PV)) (£m)

	
	
	
	Low: -1.95
	High: -1.95
	Best Estimate: -1.95


	COSTS (£m)
	Total Transition 

(Constant Price)
Years


	Average Annual 
(excl. Transition) (Constant Price)
	Total Cost 
(Present Value)

	Low 
	0
	   
	0.2



	1.9

	High 
	0
	
	0.2
	1.9

	Best Estimate


	0
	
	0.2
	1.9

	Description and scale of key monetised costs by ‘main affected groups’ 
Increase in annual regulation costs attributable to additional oversight staffing and legal costs. Costs will continue to be recovered from the RPBs on a full recovery cost under existing arrangements and are likely to be passed on to IPs through the RPBs' existing levy mechanisms. Actual additional costs will depend on the extent of increased monitoring, numbers of complaints and other inquiries, the extent of any non-compliance and appeals.

	Other key non-monetised costs by ‘main affected groups’ 
 None

	BENEFITS (£m)
	Total Transition 

(Constant Price)
Years


	Average Annual 
(excl. Transition) (Constant Price)
	Total Benefit 
(Present Value)

	Low 
	Optional
	   
	Optional
	Optional

	High 
	Optional
	
	Optional
	Optional

	Best Estimate


	£0
	
	£0
	£0

	Description and scale of key monetised benefits by ‘main affected groups’ 
None

	Other key non-monetised benefits by ‘main affected groups’ 
Increased IP compliance with regulatory system as stronger oversight powers force the regulators to better enforce penalties against IPs for breaches. This leads to:-

1) benefits to creditors and debtors who experience lower financial losses as IPs are less likely to commit misconduct knowing they will face a stricter enforcement regime; and
2) enhanced confidence in IP profession as any non-compliance is more effectively sanctioned.


	Key assumptions/sensitivities/risks
Discount rate (%)


	3.5

	Calculations generally assume full compliance of RPBs and IPs with the regulatory regime but we have included an estimate for the costs associated with appeals which may be significant relative to other costs. 


BUSINESS ASSESSMENT (Option 1)

	Direct impact on business (Equivalent Annual) £m: 
	In scope of OIOO?
	  Measure qualifies as

	Costs: 0.2


	Benefits:      
	Net: -0.2
	 FORMDROPDOWN 

	 FORMDROPDOWN 



Evidence Base (for summary sheets)

Problem under consideration

Reference materials
1.1 The OFT launched a market study into corporate IPs in November 2009. This study was initiated following concerns raised by, amongst others, Government and industry about the market place for corporate IPs and the regulatory framework under which they practice and charge fees. The OFT’s recommendations are set out in a report - ‘The market for corporate insolvency practitioners – a market study’, published in June 2010. The OFT’s report is available at:          www.oft.gov.uk/news-and-updates/press/2010/67-10.  

1.2 In response to the OFT’s report, the Insolvency Service consulted on a broad range of reforms to the regulation of IPs, including legislative changes. That paper, ‘Consultation on reforms to the regulation of insolvency practitioners’, was published on 10 February 2011 and the consultation closed on 6 May 2011. The consultation included a consultation stage impact assessment which costed both the taking of additional oversight powers and creating regulatory objectives. The consultation paper is available at: www.bis.gov.uk/assets/insolvency/docs/insolvency%20profession/consultations/ipconsult.pdf.
1.3 Fifty-five responses were received to the consultation and the Government’s response was published on 20 December 2011. Among other changes, the Government committed to bringing forward proposals, when legislative time permits, to ensure that the powers of the Secretary of State as oversight regulator are appropriate and to ensure that the objectives of the regulatory regime are clear. Those papers, including a summary of responses are available at: www.bis.gov.uk/insolvency/Consultations/IPConsultation?cat=closedwithresponse.
Background

1.4 IPs are licensed individuals, the vast majority from accounting or legal backgrounds, who administer personal and corporate insolvencies; for example, acting as administrators, liquidators, supervisors of voluntary arrangements, and trustees in bankruptcy (among other roles). 
1.5 The current regulatory system has evolved, in part, to address the fact that IPs hold a position of trust as regards creditors, debtors and the employees of the insolvent. They have a wide range of powers and have to balance the use of those powers with regard to their impact on various stakeholders. The decisions they take can have significant consequences for creditors and debtors. The regulatory system needs to be strong enough to ensure that this position of trust in not abused by IPs or the bodies which regulate them, and in cases where it is, to ensure appropriate action is taken. 
Current Regulatory Framework

1.6 Underpinning the regulation of IPs in Great Britain is the dual regulatory approach, combining both self-regulation by the profession and independent oversight regulation by the Government. In practice, the Insolvency Service carries out oversight regulation acting on behalf of the Secretary of State. 

1.7 Self-regulation is carried out by the RPBs that authorise IPs, these are the:
· Association of Chartered Certified Accountants (ACCA); 

· Insolvency Practitioners Association (IPA);
· Institute of Chartered Accountants in England and Wales (ICAEW); 

· Institute of Chartered Accountants in Ireland (CARB);
· Institute of Chartered Accountants of Scotland (ICAS); 

· Solicitors Regulation Authority (SRA, formerly the Law Society); and 

· Law Society of Scotland (LSS).
1.8 The decisions an office-holder makes in any insolvency procedure can have a substantial impact on the funds available to creditors and IPs have wide powers. Creditors are reliant on IPs to act fairly in their best interests. 

1.9 In carrying out their duties, IPs must comply with statutory requirements, including under insolvency and related legislation. They must also comply with professional standards, which include non-statutory statements of insolvency practice (SIPs), rules set by the RPBs, a joint code of ethics and guidance notes.
1.10 Each RPB must have rules for ensuring that the IPs which it authorises are acting properly. Each RPB has committed to having proper procedures in place to ensure that complaints against those IPs it authorises are investigated. The court has an important role in insolvency proceedings and is the appropriate forum for resolving commercial disputes and matters set out in the insolvency legislation. Complaints procedures are therefore designed to deal with matters such as unprofessional, improper and unethical behaviour.

1.11 A memorandum of understanding (MoU) exists between the Secretary of State and the RPBs
 which sets out an agreed set of principles for the purposes of achieving consistency in the authorisation and regulation of IPs. These principles include the granting and maintenance of authorisations, ethics and professional standards, the handling of complaints, retention of records, and the disclosure of information to other RPBs and the Secretary of State. The Secretary of State is committed to abiding by these principles and each RPB is monitored by the oversight regulator for adherence to these principles.
1.12 The Insolvency Service, acting on behalf of the Secretary of State, also currently authorises a small number of IPs directly. In line with other recommendations in the OFT’s report, it is proposed that the Secretary of State will cease to authorise IPs and authorisation will only be carried out by the independent RPBs (this proposal is being taken forward separately and is not further considered in this impact assessment). 
1.13 The Secretary of State, acting through the Insolvency Service, is and will remain responsible for oversight regulation (i.e. regulating the regulators). In practice, these functions are carried out by IP Regulation Section (IPRS) and this remit includes:
· monitoring the regulatory activities of the RPBs to ensure that they are undertaken in accordance with common standards (as set out in the MoU);
· developing regulatory policy and professional standards;
· providing guidance to the insolvency profession on law and practice; and
· monitoring the effectiveness of the relevant legislation.
1.14 The OFT’s report, published in June 2010, found dissatisfaction amongst both creditors and IPs with aspects of the regulatory system leading it to be inconsistent and ineffective, thereby undermining confidence in the insolvency profession. A number of weaknesses were identified, including a lack of appropriate tools for the oversight regulator to call upon and a lack of regulatory objectives to work towards. The report found that the regulatory system lacks focus on deliverable outcomes, is overly complicated and unresponsive to the pace of developments in the profession, and lacks the regulatory tools to provide proportionate and consistent regulation. 
1.15 The OFT suggested that the lack of focussed regulatory objectives results in an inconsistent approach taken by the different RPBs and makes the role of the oversight regulator more difficult. 
1.16 The OFT also found that the oversight regulator lacks sufficient power to hold the RPBs to account.  The oversight regulator has no effective tools to sanction the regulators other than where the conduct is extreme in nature with the oversight regulator only able to remove the regulator from that role. Such a step would be cumbersome, requiring secondary legislation, and is likely to be disproportionate in all but the most serious circumstances. This ‘nuclear’ option has never been used and the OFT identified that, without a range of proportionate regulatory powers of monitoring and sanctions, the oversight regulator is unable adequately to address varying degrees of poor performance. This leaves the oversight regulator only able to seek to influence the behaviour and conduct of the regulators through persuasion. This creates the potential for a loss of effectiveness as well as trust in the regulatory system. 
1.17 In response to the OFT’s report, the Insolvency Service published a consultation paper in February 2011. Among a number of possible changes to bring the OFT’s recommendations into effect, the consultation proposed the introduction of regulatory objectives and a range of proportionate powers for the oversight regulator. 
1.18 The Government’s response to the consultation exercise, published in December 2011, confirmed that Government would seek to make such changes when Parliamentary time allowed.
Policy Objectives

1.19 The policy aim is to respond to the weaknesses identified by the OFT to ensure fair and consistent outcomes, and to protect the interests of creditors by ensuring that in the event of insolvency as much is returned to those extending credit as is possible.  
1.20 It is therefore proposed to introduce clear regulatory objectives and to make it a requirement for regulators to act in accordance with those principles. In addition, we intend to broaden the range of monitoring and sanctions available to the oversight regulator. The powers are intended to both deter inappropriate behaviour and tackle poor performance, and may be used where there is evidence that acts (or omissions) by IPs and the RPBs that regulate them are not consistent with achieving the overarching regulatory objectives. 
1.21 The regulatory objectives would represent the criteria against which:
· the RPBs, as regulators, are held accountable; and
· against which both the RPBs and the Secretary of State, acting as oversight regulator, determine the appropriate regulatory action. 
1.22 In turn, the introduction of a range of more proportionate oversight powers will act to: 
· deter poor performance – more credible and proportionate powers should improve the performance of IPs as well as the RPBs;
· enable the Insolvency Service, acting on behalf of the Secretary of State, to tailor its response to the specific circumstances of a case – withdrawing recognition is only likely to be appropriate in the most serious circumstances and creating a range of proportionate powers will enable poor performance to be targeted in particular cases; and

· ensure compliance – introducing a range of proportionate and credible oversight powers will strengthen the regulatory framework.

Options considered

1.23 Option 0: Do nothing - The cost and benefits of this option are both zero. Given the weaknesses identified by the OFT and Government commitments to bring forward change, doing nothing is not considered a credible option.
1.24 Option 1: Changes to existing voluntary codes and arrangements would not satisfactorily remedy the problems identified by the OFT and the only way to introduce regulatory objectives and increased powers for the oversight regulator is through amendments to primary legislation, specifically through changes to Part 13 of the Insolvency Act 1986 which sets out requirements in relation to IPs and their qualification. 
1.25 Option 2: Adding regulatory objectives and increasing oversight powers – the costs and benefits of this option are considered below.
Regulatory objectives

1.26 The OFT suggested that the lack of focussed regulatory objectives results in an inconsistent approach taken by the different RPBs and makes the role of the oversight regulator more difficult. Building on the OFT’s recommendations, the 2011 consultation paper proposed the introduction of clear regulatory objectives to ensure the consistent application of standards and sanctions which would apply across both corporate and personal insolvency procedures. Four objectives were proposed:
1. A fair, transparent and proportionate regulatory system that delivers consistent outcomes.

2. An independent, competitive and skilled IP profession that delivers a quality service with integrity.
3. Promote growth by maximising the long-term returns to creditors. 

4. Treat all parties fairly and correct market failure by protecting the interests of vulnerable creditors and debtors.  

1.27 Responses to consultation showed general support for the introduction of regulatory objectives and it was broadly felt that these should be applicable to all parties involved in the regime. Some IPs felt that specific objectives would be unnecessary and there were some objections from IPs and regulators to objectives (3) and (4) on the basis that these could only really be achieved through changes to legislation. 

1.28 Following consultation and consideration of precedents in other sectors (including the accountancy and legal professions) the proposed objectives have been refined and also include best practice principles. The objectives are consistent the OFT’s broad recommendations, the current general framework of insolvency law and practice, and also bring the statutory regulatory framework in line with key Hampton principles. The following regulatory objectives are proposed:
· Having a system of regulation: 

· that delivers fair treatment for persons affected by the actions and omissions of IPs and also for IPs themselves;

· under which regulatory activities should be transparent, accountable, proportionate, consistent and targeted only at cases in which action is needed, and which reflect the best regulatory practice; and

· that delivers consistent outcomes.

· Encouraging an independent and competitive IP profession whose members deliver quality services transparently and with integrity and consider the interests of all creditors in any particular case.
· Promoting the maximisation of the value of returns to creditors and also promptness in making those returns.

· Protecting and promoting the public interest. 
1.29 The RPBs would be required to act in a way that is compatible with these objectives and which they consider most appropriate to achieve them. To ensure consistency, the Secretary of State (as oversight regulator) would be required to have regard to the same objectives.

1.30 The Government considers it important to include objectives on producing the best outcomes for creditors as this is a key requirement in insolvency procedures and was a cornerstone of the OFT’s study. In view of consultation responses, this objective has been modified so that it is no longer linked to the promotion of growth and this now provides a better fit with the underlying insolvency legislation. Instead, the objective of protecting and promoting the public interest would cover wider matters such as the growth agenda and also work carried out by IPs in relation to the disqualification of unfit directors. 
Introducing proportionate oversight sanctions
1.31 In practice, the role of the oversight regulator is undertaken by the Insolvency Service through its IPRS and is funded by an annual charge on the RPBs based on the number of IPs each regulates. Those costs are ultimately passed on to IPs through levies charged by the RPBs that license them.
1.32 IPRS oversees the role of the RPBs and carries out regular monitoring visits.  Each RPB is asked to submit an annual return detailing information such as the number of complaints they have dealt with in the year. IPRS also investigates complaints where the complainant is dissatisfied with the manner in which a complaint has been dealt with by an RPB.
1.33 Currently, the only sanction available to the oversight regulator is to remove an RPB’s recognition to act. The OFT report identified that without a range of proportionate regulatory powers of monitoring and sanctions, the oversight regulator is unable to adequately address varying degrees of poor performance. The OFT suggested that, to ensure proportionate regulation, the oversight regulator should be given increased powers of sanction and monitoring over the RPBs.
1.34 The consultation paper proposed that the oversight regulator should be given a range of new powers to fine RPBs, issue a formal reprimand and publicise enforcement action. Most respondents to the consultation, particularly creditors, agreed that the powers of the oversight regulator should be extended; while some regulators and IPs questioned whether additional powers were really necessary and suggested they may be disproportionate.

1.35 Taking into account the OFT’s recommendations, responses to the consultation and precedents in other sectors (including the Legal Services Board and the Financial Reporting Council acting as oversight regulators) we propose to introduce the following additional sanctions for the Secretary of State acting as oversight regulator (the ultimate sanction of derecognising an RPB will remain): 

· Imposing financial penalties (fines) against RPBs for regulatory breaches - the Secretary of State would be able to impose an appropriate financial penalty having regard to the nature of the failure to comply with the regulatory objectives.
· Issuing formal reprimands – the Secretary of State would be able to issue a formal warning to an RPB; for example, where there is some evidence of misconduct but that is insufficient, or it is not in the public interest, to warrant further action.

· Giving directions, including restricting the activities of the RPBs (for example, not allowing any new authorisations until certain conditions have been met) and directing an RPB to impose a sanction – the Secretary of State would be able to direct an RPB to impose a sanction on an IP that it authorises, but could only direct an RPB to act within its powers and in accordance with the regulatory objectives.

· Publicising enforcement action – the Secretary of State would be able to publicise sanctions and the outcome of any appeal. 
1.36 To ensure fairness, the Secretary of State would need to give appropriate notice of any intended actions and have regard to any representations made; in addition, all sanctions would be subject to a right of appeal (see section below on sanctions and appeals).
1.37 The introduction of fines, formal reprimands and publicising enforcement action is in line with proposals set out in the 2011 consultation. In addition, we have considered the range of powers available to oversight regulators in other sectors. Following those precedents, we propose to give the Secretary of State additional powers to give directions to the RPBs, including powers to restrict certain activities and directing them to impose a sanction on an IP that they authorise. 
1.38 To ensure that the oversight regulator is able to obtain the information he needs to make informed and appropriate decisions on the need for a sanction, we also propose to increase information gathering powers. The oversight regulator will therefore be able to require an RPB or an IP to make available records and information for inspection.  
1.39 The ability to direct an RPB to sanction an IP would in effect enable the oversight regulator to utilise the same range of sanctions as the RPBs have at their disposal. Importantly, it is proposed that the RPBs could only be directed to impose a sanction in line with their existing powers and both the IP and the RPB would be able to appeal a sanction. 
1.40 The intention is therefore not to increase the overall range of sanctions that may be applied to IPs directly, but is rather aimed to strengthen the powers of the oversight regulator to improve the overall effectiveness of the regulatory regime by ensuring that RPBs take proportionate action where it is appropriate to do so. 
1.41 In practice, we expect the oversight sanctions would be used infrequently and their introduction should act to ensure an appropriate and timely response from the RPBs to any regulatory breaches by IPs. 
1.41A
In addition, we are consulting on whether the IPRS on behalf of the Secretary of State should be able to petition the Court to impose a sanction on an IP, where it is in the public interest to do so. There is a perception that RPBs are reluctant to bring disciplinary proceedings against their own authorised practitioners, if malpractice has been brought to their attention by a creditor or even the IS.  The perception is that even if they do, their disciplinary committees are not sufficiently independent to ensure fair outcomes for the creditors or any other person affected by the IP’s actions and there are long delays before action is taken.  It is envisaged that it will be in the public interest to bring such an action against an IP where it appears to the Secretary of State that an act or omission by an IP or a series of acts of omissions have undermined or are likely to undermine public confidence in the insolvency regime, whether through persistent breaches of the Code of Ethics or other rules governing IP professional conduct or a single fundamental breach of insolvency laws.  
1.42 We have assumed that there will be no additional costs for this proposal as we think it is reasonable to assume full compliance. Indeed, this IA is generally prepared on the assumption of full-compliance by both the RPBs and IPs. However, we are using this consultation to test this general assumption. 
Monetised and non-monetised costs and benefits of policy options
(a) Option 0 – Do nothing

Costs to RPBs

1.43 There would be no monetised costs to the RPBs of following this option as they would carry on with their current regulatory action and behaviour. Without any changes being made, there would continue to be dissatisfaction amongst stakeholders, including creditors and debtors, with the regulatory system; this would continue to undermine confidence in insolvency outcomes and the regulatory performance of the RPBs and the insolvency profession.

Costs to IPs

1.44 There would be no monetised costs to IPs of there being no change to the regulatory framework as they would continue to follow current practices. The OFT report identified a perception that some IPs may overcharge for their services. This undermines the credibility of insolvency outcomes and the profession as a whole, and this perception will continue to exist if the regulatory system is not strengthened.
Costs to the Public Sector

1.45 There would be no direct additional costs to the public sector of continuing with the same regulatory oversight powers. The Insolvency Service, carrying out oversight functions on behalf of the Secretary of State would continue to monitor the RPBs with the current limited tools available to it. By continuing to have the same limited powers, as identified by the OFT, the oversight regulator will continue to have difficulty in carrying out its role to ensure proportionate and consistent regulation. 
Benefits

1.46 There are no monetised or non-monetised benefits to either of the RPBs, IPs, or the public sector of continuing with the current regulatory oversight powers. The problems identified in the OFT report would continue to remain and no benefits would result. 
(b) Option 1 – Changes to the existing voluntary codes and arrangements

Costs to the RPBs

1.47 A new MoU would have to be devised and agreed between the Secretary of State and all the RPBs, which is likely to take a significant amount of time and incur costs for the RPBs, including legal advice, which would be passed on to the IP members they levy. More detailed guidance would also have to be regularly produced, updated and disseminated through the Joint Insolvency Committee (JIC), which provides a forum for discussion and promotes consistency of approach across the RPBs, through the code of ethics, SIPs and insolvency guidance papers. Although JIC members give their time voluntarily, it may have to meet more regularly, perhaps monthly rather than every three months at present, and there would be additional costs in drafting and agreeing new statements and guidance. The RPBs would have to additionally monitor compliance with the new codes and guidance resulting in additional costs which would be passed on to IPs. Since the costs would be passed onto the IPs via the levy the RPBs charge, we are unable to estimate a cost to the RPBs.
1.48 Although changes to the MoU, statements and guidance may help, these are likely to be prescriptive and complex agreements and arrangements. This would not address the concerns the OFT raised about a lack of clear regulatory objectives, supported by proportionate oversight powers, and inconsistent approaches taken by the RPBs. Moreover, this sort of self-regulation would not address concerns around objectivity, impartiality and a lack of transparency and this would continue to result in a lack of confidence in insolvency outcomes, regulatory activity and the insolvency profession. 
Costs to IPs

1.49 If more SIPs and guidance notes were produced, this would result in additional costs of compliance to IPs (for example, understanding and applying new guidance). We cannot estimate the costs involved as IPs tend not to specifically identify compliance costs. Further, such changes would not address concerns around an ineffective tick-box prescriptive type of regulation. As above, this will not provide reassurance about insolvency outcomes and regulatory activity. 
Costs to the Public Sector
1.50 If additional SIPs and guidance notes are introduced, the oversight regulator would have to agree the contents, promulgate them and monitor compliance. This would add extra costs which would be passed onto the RPBs via the oversight fee and then be passed on to IP members through levies charged by the RPBs. We are unable to quantify those costs. Without having regulatory objectives and proportionate sanctions set out in legislation, the oversight regulator would continue to face the same problems in ensuring fair, proportionate and consistent regulation as identified by the OFT’s report. 

Benefits

1.51 Relative to clear regulatory objectives, there would be negligible benefits to all stakeholders, such as the RPBs, IPs and the public sector by introducing changes to the voluntary codes and arrangements. There will be costs involved as identified above and more significantly, there would still be no clear objectives to direct regulatory activity or proportionate sanctions to bind and hold the RPBs to account. The same prescriptive type of regulation would continue to exist whereas the intention is to move to a principles and objectives based regulatory system as suggested by the OFT report. There would be no change in perceptions around self-regulation and any benefits are likely to be negligible relative to additional regulatory burdens.  
(c) Option 2 – Introducing regulatory objectives increasing oversight powers

Costs to the RPBs and IPs
1.52 In this section, we consider the costs to the RPBs and IPs together as the increase in annual oversight regulation costs would be expected to be passed on by the RPBs to their IP members.
1.53 The regulatory objectives are targeted directly at the RPBs (rather than IPs) and they would be obliged to carry out their regulatory activities in accordance with those objectives.  The Secretary of State, acting as oversight regulator, would be obliged to have regard to the same regulatory objectives. This means that the oversight regulator would need to monitor and ensure compliance with the regulatory objectives and consider appropriate action, including the use of sanctions as a last resort, if any breaches are identified. Possible breaches would be investigated through complaints made, and monitoring systems and activities already in place.
1.54 As detailed further below, staffing changes to IPRS for the purposes of monitoring and ensuring compliance are forecast to add £206,418 to annual oversight costs. Oversight regulatory costs will continue to be recovered from the RPBs on a full recovery cost basis. The RPBs are likely to pass these costs on to their member IPs, which means that an increase in annual oversight cost would ultimately be a cost to IPs and therefore to business. There are currently 1,735 authorised IPs in the UK, assuming an equal apportionment of the additional costs, this equates to additional annual costs of £119 per IP. The actual level of costs will depend on the extent to which it may be necessary to use the new powers, i.e. the extent of any non-compliance identified, and the number of any successful appeals (see section below on appeals). 
1.55 The proposed objectives, and sanctions that would be available to enforce them, reflect current insolvency law and practice, monitoring activities, existing guidance and also the MoU that exists between the RPBs and the Secretary of State acting as the oversight regulator. The objectives also put on a statutory footing key Hampton principles which should already be best practice in the insolvency profession. 
1.56 The regulatory objectives would not introduce new regulatory burdens, rather they would direct and focus regulatory activity, under the RPBs existing regulatory systems and processes, to produce better and more consistent outcomes and to tackle misconduct in the small minority of cases where regulatory action is needed. The proposals have been in the public domain since the OFT’s report and subsequent government consultation and their introduction has been generally welcomed by most of the RPBs. 
1.57 Joint professional guidance is already subject to ongoing monitoring and updating through the JIC and IPs are used to keeping up to date with changes to insolvency law, practice and other requirements. Any additional familiarisation and implementation costs would be negligible and would be absorbed through existing arrangements, training programmes and continuing professional education. The identification of any regulatory deficiencies and remedial action would also continue through existing oversight monitoring activities and recommendations, and the use of the new sanctions would be rare. 
1.58 The oversight regulator already has the power to remove recognition from an RPB and the broader range of sanctions is in effect an extension of existing powers to enable more proportionate action to be taken if necessary. We would still expect that in most cases, necessary action would be determined through existing monitoring activities and arrangements, or agreed with the RPBs in response to specific complaints, and the use of formal sanctions would be rare. The introduction of core regulatory objectives and more credible sanctions will give IPRS greater leverage to influence behaviour without resorting to formal action.  It would only be in the very small minority of cases where there is evidence of poor performance or non-compliance and the RPBs may decline to take action that any oversight interference would be required. Familiarisation costs associated with sanctions would therefore be negligible, especially as many of the powers reflect sanctions currently available to the RPBs.  

1.59 To ensure the proper functioning of the regulatory framework and to ensure proportionate action may be taken, where necessary in appropriate cases, an RPB or IP may be required to deliver up or make available information to the oversight regulator that is required in relation to the investigation of a complaint or other public interest inquiry. This would be an infrequent occurrence as such steps would only be taken in a small minority of cases; for example, if an RPB failed to act and oversight intervention became necessary to investigate possible misconduct and to ensure appropriate outcomes that adequately protect those with an interest in insolvency cases and the public generally. 
1.60 Complaints about the insolvency profession are relatively low given the nature of insolvency, the number of creditors (and other stakeholders) involved in cases and the extent of financial losses that can be incurred. 
1.61 The ‘2012 Annual Review of Insolvency Practitioner Regulation’, published by the Insolvency Service in June 2013, showed that there were 578 complaints against IPs to the authorising bodies in 2012 (up from 517 in 2011). The majority of those complaints were in relation to possible breaches of ethical guidance and standards of communication. In 2012, 3 IPs had their authorisations revoked, although one was overturned on review, and in total 160 sanctions were issued by authorising bodies; the corresponding figures for 2011 were 2 revocations and 129 sanctions in total. The number of complaints, and cases in which disciplinary action is necessary, is therefore low relative to more than 130,000 formal insolvencies in 2012, the majority of which were administered by IPs. 
1.62 Formal complaints to the oversight regulator that the RPBs have not followed their own rules or have acted unfairly when investigating complaints against their members are rare. The 2012 review found that there were just 2 complaints in 2012 and 8 the previous year. 
1.63 Given the relatively low levels of complaints, especially complaints about the conduct of the RPBs, oversight intervention beyond the monitoring arrangements and activities that already exist would be rare and the potential costs associated with additional information delivery would be negligible across the profession as a whole.   
1.64 There is a risk that the objectives could be interpreted in different ways, and may in certain circumstances seem to contradict each other to suggest conflicting regulatory activity. This may lead to regulators being unsure how to regulate leading to regulatory inertia or sub-optimal regulatory outcomes. This is, however, not seen as a significant risk, as many bodies are subject to similar high-level objectives and are able to regulate appropriately. 
Costs to the Public Sector  
1.65 In practice, IPRS will continue to carry out oversight functions on behalf of the Secretary of State. The introduction of regulatory objectives, which the RPBs must adhere to and which the oversight regulator must have regard to, and a range of more proportionate sanctions will increase the monitoring costs of IPRS as more staff resources will be required to carry out this work to ensure compliance. This work would include complaints handling and there may potentially be an increase in costs associated with taking disciplinary action. Setting out clear regulatory objectives may lead to an increase in complaints about the regulatory activities of the RPBs and dealing with complaints would include gathering information, and potentially books and other records, from the RPBs and IPs themselves under new powers of information-gathering. Such information may also be required in relation to investigations carried out by IPRS as a result of internal intelligence. 

1.66 The creation of a full time D3 (G6) Director of IPRS post and an increase in resource at D2 (G7) Assistant Director level will add £155,724 per year to staffing costs. Other staff resources will remain the same in the immediate future. For the purposes of this IA, we assume a 16.5% addition to increased staff costs to cover non-wage labour costs taking the figure to £181,575. 
1.67 In addition, it is likely that additional internal legal support will be required, adding an estimated further £25,000 to annual oversight costs. This figure is an estimate of the additional legal costs that will be incurred in obtaining advice on possible regulatory breaches and the imposition of sanctions, including an opinion on representations made. Legal costs could be considerably higher in the event of successful appeals (see section on sanctions and appeals below) but for the purposes of this IA we assume full regulatory compliance. 
1.68 It is therefore estimated that these proposals may add £206,418 to the annual overhead oversight costs of the Insolvency Service. Resource levels and costs will be kept under review when these proposals are brought into effect and will be considered at least annually, as well as part of the overall review of these measures which will take place 3 years after the proposals coming into effect.
Benefits

1.69 Rather than impose new regulatory burdens, the objectives and principles are designed to ensure a more consistent approach to regulatory activities and outcomes among the RPBs. The objectives require fair treatment for those affected by the acts or omissions of IPs and the regulatory principles should ensure fair, proportionate and consistent regulatory outcomes for IPs themselves.
1.70 Strengthening the oversight powers is expected to lead to a number of benefits. This includes reducing the level of non-compliance amongst IPs with their regulatory duties, as poor performance and non-compliance will be more effectively targeted. This can be expected to benefit debtors and creditors who use the services of IPs in insolvency procedures. The change is also expected to benefit the reputation of the profession, by ensuring that any rogue behaviour is more likely to be sanctioned. We are unable to value these benefits as the size of the effects cannot be quantified.

1.71 The new framework will better direct the activity of the regulators; for example, minimising unnecessary bureaucracy on IPs by ensuring that regulation is undertaken proportionately and consistently. In addition, targeting activity to maximise the returns to creditors should produce better outcomes. As an example, rather than targeting regulatory activity to where there may be only potentially small losses to creditors from any regulatory breach, the regulators will focus attention on areas where creditors are likely to suffer larger losses.
1.72 The objectives and principles also provide a hook for the introduction of more proportionate oversight sanctions which should provide reassurance to all those with a financial interest in insolvency outcomes. 
1.73 As a whole, the package should better enable poor performance or misconduct to be targeted and addressed in a way that is appropriate to the circumstances of a particular case. This should reassure creditors and others that complaints about professional conduct will be handled in line with best regulatory practice, and that appropriate action can and will be taken where required. It is in all stakeholder’s interests, including practitioners, to improve confidence in the insolvency profession, to produce better and more consistent outcomes and to ensure that any poor performance and misconduct is tackled fairly and appropriately.
Impacts on small and micro-businesses 

1.74 The introduction of both regulatory objectives and sanctions will require primary legislation, and we do not expect these measures to be introduced in a bill to Parliament until at least February 2014. These proposals are also part of a wider package of reforms around insolvency regulation, some of which will also require primary legislation; for example, removing the Secretary of State from the direct authorisation of IPs. 
1.75 These measures would not come into force until after 31 March 2014 and the earliest commencement date is likely to be April 2015. 
1.76 The regulatory objectives are not targeted directly at IPs, instead the regulatory objectives would be binding on the 7 independent RPBs, although we recognise that there may be some onward impact for IPs; for example, strengthened regulation for poor performance and misconduct.
1.77 To assess whether any of the RPBs fall in to the definition of a micro or small business we have considered information published by the RPBs (e.g. annual reviews) and contacted them directly for confirmation of staff numbers.  
1.78 None of the RPBs are micro-businesses (fewer than 10 employees) and one falls into the definition of a small business (fewer than 50 employees). Three of the RPBs have between 100 and 150 staff and three have in excess of 500 staff. 

1.79 We propose that the same regulatory objectives would apply to all the RPBs regardless of size. It would be inappropriate and unworkable to distinguish between the RPBs on the basis of scale as different regulatory systems would then apply to different IPs depending on the status of their licensing body. This would create confusion and uncertainty for debtors, creditors and other stakeholders in insolvency cases. In addition, it is likely that at least some IPs would switch to an institution outside the scope of the new regulatory regime (potentially resulting in a merry-go-round of IPs between the RPBs) which would be to the further detriment of perceptions around the insolvency profession generally. 

1.80 As outlined, it is expected that formal sanctions would be infrequently used and the Insolvency Service, acting as oversight regulator, will continue to work with RPBs within existing arrangements. If any breaches of the regulatory objectives are suspected or discovered, the Insolvency Service would first work with the RPB to try to remedy the situation rather than resorting to the formal sanctions procedure. If it is deemed necessary to enforce a sanction, the RPB would have the opportunity to make representations and if action is taken it is envisaged that an appeal would lie to the court. 
1.81 Although the statutory objectives would be directed at the RPBs, rather than the IPs they regulate, there may be some impacts on IPs, including micro-business and small firms. The proposed sanctions would enable the oversight regulator to give a direction to an RPB, including directing it to impose a sanction on an IP within existing powers and processes.
1.82 R3, The Association of Business Recovery Professionals which represents 97% of the IP profession, estimate that a significant proportion of its IP members can be classified as micro and small businesses. Figures provided by R3 in response to consultation show that there are 366 small firms (based on a firm having five or fewer insolvency appointment takers) of which 135 (37%) are micro-businesses (fewer than 10 employees). In practice, there should be little change for individual IPs, particularly for those who already act in compliance with the existing legal and regulatory framework.  
1.83 As well as the RPBs and IPs, numerous micro and small businesses will have an interest in insolvency outcomes both as creditors and debtors in those cases. The strengthened regulatory framework is expected to lead to better, fairer and more consistent outcomes for creditors, debtors and all those with an interest in insolvency cases. Many creditors in insolvency cases will be small or micro-businesses and the OFT identified that these tend to have least influence in insolvency cases. Strengthening the regulatory framework will better protect the interests of small creditors, including businesses, and also help secure the best outcomes for small businesses that may fail, for example through ensuring a corporate or business rescue where that would be feasible and in the best interests of creditors as a whole. Given the number of insolvency cases each year, the variety of outcomes from insolvencies and the numbers of creditors in each of those cases, it is not possible to quantify these benefits. 
Appeals against sanctions (including unrecoverable costs)

1.84 For the purposes of this impact assessment generally, we assume full compliance with the regulatory objectives by the RPBs. On the basis of full compliance, no sanctions would be imposed and there would be no appeals or associated costs. We have, however, set out further details below considering the circumstances in which a sanction may be imposed, the processes to be followed and the possible costs associated with appeals. 
1.85 It is important to emphasis that in practice the use of sanctions is expected to be very much a last resort. At present, the oversight regulator has to rely on persuasion and the ‘nuclear’ threat of withdrawing recognition. The introduction of clear regulatory objectives and credible sanctions would give the oversight regulator greater leverage to influence regulatory activity and outcomes through constructive engagement with the RPBs without resorting to formal action. 
1.86 It would only be in those rare cases where there is sufficient evidence of non-compliance by the RPBs, including a failure to take appropriate action against an IP for poor performance or misconduct, that any oversight action would be required. While it would be inappropriate to comment on the detail of specific cases, there have been some instances where the oversight regulator has sought to influence regulatory activity but an RPB has declined to take specific action against an IP; it is in such cases that the formal sanctions route may be necessary.
1.87 The RPBs already have a wide range of sanctions available to address poor performance or misconduct by IPs, including the power to remove an IP’s license, to impose fines and reprimands, and publicise such enforcement action. Existing appeals procedures for IPs in relation to such action would remain in place. If the oversight regulator directed an RPB to impose a sanction on an IP, that direction would have to be consistent with the RPBs existing enforcement powers; in practice, there would therefore be little practical change in the enforcement regime for IPs. 
1.88 The new range of proportionate sanctions may be used in the unlikely event of a breach of the regulatory objectives by an RPB. The use of formal sanctions is expected to be limited and in most, if not all, cases we would expect that any necessary regulatory action would be determined and agreed between the oversight regulator and an RPB without resorting to the use of formal sanctions. 
1.89 It would only be in the most extreme and unlikely circumstances that formal regulatory intervention would be considered without directly engaging the RPB informally first. Generally, we would expect that before resorting to sanctions, the oversight regulator would engage directly with the relevant RPB to gather information and seek agreement on an appropriate course of action to remedy a possible breach of the regulatory objectives. This could involve action being taken in-house by the RPB to ensure that regulatory activity meets the objectives, or the RPB using its existing powers to discipline an IP as a result of their conduct in a particular case or number of cases. The oversight regulator would continue to monitor the situation and where appropriate remedial action is taken, there would be no need to resort to the formal sanctions process. By continuing to work directly and informally with the RPBs, the oversight regulator should rarely need to resort to the imposition of sanctions and this should consequently limit the number of appeals and associated costs.  
1.90 The use of sanctions may therefore only be necessary where there is a dispute between the oversight regulator and an RPB. As part of the process, the oversight regulator would be obliged to notify an RPB of the intention to impose a sanction (including the reasons behind it and the nature of the sanction, including the amount of any fine) and the RPB would have the opportunity to make formal representations. Any representations would have to be considered by the oversight regulator before taking any further action. If the oversight regulator proceeded to impose a sanction, to ensure fairness there will be appropriate appeals mechanisms and it is envisaged that an appeal from an RPB would lie to the court (either through a statutory right or appeal or through existing judicial review mechanisms).
1.91 In practice, there may therefore be additional costs for the oversight regulator, the RPBs and IPs arising from any appeals to the use of sanctions. Given the formal steps to be followed, the right of appeal and the risk of the oversight regulator being subject to unrecoverable costs on a successful appeal, the use of sanctions would have to be carefully considered on a case-by-case basis. All the circumstances would need to be considered, including the nature of the regulatory breach, the robustness of the evidence, whether action would be in the public interest, and the likelihood of a successful appeal. 
1.92 As we would expect the use of formal sanctions to be a last resort in a very small minority of cases, the number of appeals and therefore successful appeals giving rise to unrecoverable costs should be very low. 
1.93 We have considered the possible costs associated with appeals with BIS legal advisers, in liaison with Treasury Solicitors. It is extremely difficult to estimate the cost of a successful judicial review as costs will depend on a number of variables. These variables would include the complexity of the case, the Counsel instructed, the nature of the appealing body, their legal representation and whether they instruct a QC to represent them in court.  
1.94 Treasury Solicitors suggest that Government costs could be between £15,000 and £30,000, depending on the complexity of the case and who was instructed. If the appeal is successful, the Government may have to pay costs. We are advised that to calculate costs we should multiply Government costs by 3, or by 5 if a city firm has been instructed. Based on Government costs of between £15,000 and £30,000, the cost range for successful judicial review is therefore estimated in the range of £45,000 to £150,000 (although this may be higher or lower depending on the variables highlighted above). 
1.95 As we expect the use of sanctions, and therefore appeals (including successful appeals) to be rare, we have not attempted to quantify the costs of an appeal by the Department to a decision of the High Court.  
1.96 On a successful appeal, we are advised that the following remedies are likely: a court is likely to make an order quashing the Secretary of State’s decision to impose a sanction or an order prohibiting the Secretary of State from making the unlawful decision. We are advised that it is unlikely that the court would additionally award damages and we have therefore not attempted to quantify costs in respect of damages. 

1.97 In relation to financial penalties and intervention directions, we would propose to create a statutory right to appeal to the court on grounds similar to those for a judicial review. We would expect, however, the costs for an appeal to a financial penalty to be slightly lower than judicial review as an appeal to a financial penalty would go straight to a substantive hearing. In contrast, a successful judicial review would involve two stages of court proceedings – the first being an application for permission for leave to appeal, the second being the substantive hearing.
1.98 As we expect the use of sanctions would be a last resort, the number of appeals including successful appeals would be low but would involve significant costs, particularly relative to the other costs indentified in this impact assessment. Given the predicted cost range of £45,000 to £150,000, we assume the average cost of a successful appeal would be £100,000, which may be a one in five or ten year event (the existing sanction to derecognise an RPB has never been used); we have therefore included a figure of £20,000 in the EANCB calculation.    
One-in, Two-out
1.99 The equivalent annual net cost to business (EANCB) is estimated at £0.19mn. This is largely attributable to increased staff costs for IPRS (including an estimate for the increase in non-staff labour costs based on 16.5% of wage costs) and internal legal support, and also includes an estimate for the costs associated with appeals by judicial review. 
1.100 IPRS is made up of 5 staff and, at the moment, a part-time equivalent Director and Assistant Director. IPRS will remain responsible for carrying out oversight functions on a day-to-day basis. In recognition of the introduction of these proposals, and also a result of other legislative and non-legislative changes being made to strengthen the regulatory framework and oversight functions, IPRS will in future be managed on a full time basis, including the introduction of a full-time Director and Assistant Director. This increase in management costs is calculated on full staff charge-out rates at £155,724 per year (see table below). We have added an estimated 16.5% to this figure to cover non-wage labour costs. The remainder of the total increased annual costs is attributed to an additional £25,000 in the costs of in-house legal support as detailed above. The overall increase in annual costs associated with oversight staffing functions and legal costs is therefore estimated at £206,418. 
1.101 While we have generally assumed full compliance, as the costs of appeals (judicial review) could also be significant we have included an additional estimated cost of £20,000 per year for the legal costs associated with appeals which gives a total annual increase in costs of £226,418 and an EANCB figure of £0.19mn.    

Table 1: Detailed assessment of increase in oversight costs (basis for EANCB figure)
	Current IPRS costs:
	
	
	

	Grade
	Unit Cost (£)
	Units
	Total (£)

	D3
	134,962
	0.25
	33,740

	D2
	109,004
	0.50
	54,502

	Staff (ranges A2-C2)
	95,118
	1.00
	95,118

	C1
	88,808
	3.00
	266,424

	A2
	63,606
	1.00
	63,606

	
	
	Total:
	513,390

	New IPRS costs:
	
	
	

	D3
	134,962
	1.00
	134,962

	D2
	109,004
	1.00
	109,004

	C2
	95,118
	1.00
	95,118

	C1
	88,808
	3.00
	266,424

	A2
	63,606
	1.00
	63,606

	
	
	Total:

	669,114



	
	
	
	

	
	£
	
	

	Total new staff costs
	669,114
	
	

	Current staff costs
	513,390
	
	

	Difference
	155,724
	
	

	Add non-wage labour costs @16.5%


	25,694


	
	

	Total (wage and non-wage costs)
	181,418
	
	

	Add additional annual legal support
	25,000
	
	

	Add average annual costs associated with successful appeals
	20,000
	
	

	Total additional costs per year


	226,418


	
	


� � HYPERLINK "http://www.bis.gov.uk/insolvency/insolvency-profession/Professional%20conduct/memos-of-understanding" ��http://www.bis.gov.uk/insolvency/insolvency-profession/Professional%20conduct/memos-of-understanding�
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