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Dear Sir 
 
TOWN AND COUNTRY PLANNING ACT 1990 (SECTION 78) 
APPEAL BY WIND PROSPECT DEVELOPMENTS LTD: 
THORNHOLME FIELDS, RUDSTON ROAD, BURTON AGNES 
APPLICATION REF: DC/11/03999/STPLFE/STRAT PP-01552442 

 
1. I am directed by the Secretary of State to say that consideration has been given 

to the report of the Inspector, Paul Griffiths BSc(Hons) BArch IHBC, who held a 
public local inquiry between 23 July and 30 July 2013 into your appeal against a 
decision of East Riding of Yorkshire Council to refuse planning permission for: a 
wind farm development originally consisting of nine (9) 110 metre to tip wind 
turbines, a 70 metre anemometry mast and associated infrastructure, but 
reduced before the inquiry opened to a wind farm development consisting of one 
(1) 110 metre to tip wind turbines, five (5) 100 metre to tip wind turbines, a 70 
metre anemometry mast and associated infrastructure, in accordance with 
application reference DC/11/03999/STPLFE/STRAT PP-01552442, dated 25 
August 2011. 

2. On 12 March 2013, the appeal was recovered for the Secretary of State's 
determination, in pursuance of section 79 of, and paragraph 3 of Schedule 6 to 
the Town and Country Planning Act 1990, because the appeal relates to 
proposals of major significance for the delivery of the Government’s climate 
change programme and energy policies. 

Inspector’s recommendation and summary of the decision 

3. The Inspector recommended that the appeal be allowed and planning permission 
be granted subject to conditions.  For the reasons given below, the Secretary of 
State disagrees with the Inspector’s recommendation.  A copy of the Inspector’s 
report (IR) is enclosed.  All references to paragraph numbers, unless otherwise 
stated, are to that report. 
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Procedural matters 

4. In coming to his decision, the Secretary of State has taken into account the 
Environmental Statement (ES), the addendum to the ES, and the Supplemental 
Environmental Information (SEI) which was submitted under the Town and 
Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999 and the Inspector’s comments on these documents  (IR2.2, 
2.4, 2.7, 10.33 and 10.35).  The Secretary of State is satisfied that the ES, the 
addendum to the ES, and the SEI comply with the above regulations and that 
sufficient information has been provided for him to assess the environmental 
impact of the proposals. 

5. In December 2013, Renewable UK published new research and a proposed 
planning condition covering the regulation of Other Amplitude Modulation, with 
accompanying guidance notes.  However this has not yet been reflected in an 
update to the current good practice guidance that accompanies ETSU-R-97 
(IR10.131), and, as it has not been endorsed by Government, the Secretary of 
State has not considered it necessary to seek the views of parties on it. 

6. The Secretary of State wrote on 18 March to the main inquiry parties, inviting 
comment on the implications of the recent Court of Appeal decision in Barnwell 
Manor Wind Energy Limited v East Northamptonshire District Council and others 
[2014] EWCA Civ 137 for this case; and on the Planning Guidance which was 
published on 6 March 2014.  The responses received were circulated to the main 
parties for further comment on 7 April. Copies of the representations received are 
not attached to this letter, but can be made available to interested parties on 
written request to the address at the foot of the first page of this letter.  A list of 
the representations received is set out in the Annex to this letter. The Secretary 
of State has carefully considered all the representations received. He is satisfied 
that they do no raise any new material considerations which are sufficient to 
affect the decision in this case.  

Policy considerations 

7. In deciding the appeal, the Secretary of State has had regard to section 38(6) of 
the Planning and Compulsory Purchase Act 2004, which requires that proposals 
be determined in accordance with the development plan unless material 
considerations indicate otherwise. 

8. In this case, the development plan includes the saved policies of the Joint 
Structure Plan for Kingston upon Hull and the East Riding of Yorkshire, adopted 
2005, and the saved policies of the East Yorkshire Borough Wide Local Plan, 
1997 (IR4.1).  The Secretary of the State agrees with the Inspector that the 
relevant policies of the development plan are not consistent with the approach of 
the Framework (IR10.8). He agrees with the Inspector that this does not obviate 
the need to assess the proposal against the development plan, but that the 
Framework and paragraph 14 in particular carries more weight as a material 
consideration; and that for decision making this means granting permission 
unless any adverse impacts of doing so would significantly and demonstrably 
outweigh the benefits, when assessed against the policies in the Framework 
taken as a whole (IR10.9). 
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9. The Secretary of State notes that the Council’s Proposed Submission Strategy 
Document, together with all the comments received, has been submitted to him, 
and that a planning inspector has been appointed to undertake an Examination in 
Public. He considers that this Document should be afforded only limited weight at 
this stage. 

10. Other material considerations which the Secretary of State has taken into 
account include the National Planning Policy Framework (the Framework) and 
the associated Planning Guidance; the National Policy Statements (NPS) for 
Energy (EN-1) and Renewable Energy (EN-3); and the Community Infrastructure 
Levy (CIL) Regulations 2010 as amended.  The Secretary of State has also taken 
into account the Written Ministerial Statements on renewable energy published in 
June 2013 by the Secretaries of State for Energy and Climate Change and for 
Communities and Local Government and the Written Ministerial Statement on 
renewable energy published by the Secretary of State for Communities and Local 
Government in April 2014.  

11. In accordance with section 66(1) of the Planning (Listed Buildings and 
Conservation Areas) Act 1990 (the LB Act), the Secretary of State has paid 
special regard to the desirability of preserving those listed structures potentially 
affected by the scheme or their settings or any features of special architectural or 
historic interest which they may possess.  The Secretary of State has also paid 
special attention to the desirability of preserving or enhancing the character or 
appearance conservation areas, as required by section 72(1) of the LB Act. 

Main issues 

12. The Secretary of State agrees with the Inspector that the main issues in this case 
are those listed by the Inspector at IR10.4. 

Benefits 

13. The Secretary of State agrees with the Inspector’s assessment of the renewable 
energy benefits of the scheme at IR10.10-10.16.  He agrees that the appeal 
scheme would have a maximum rated generating capacity of 12 Megawatts of 
electricity (IR10.11) and that it would save approximately 16,000 tonnes of 
Carbon Dioxide emissions (IR10.12).  In addition, he agrees that the construction, 
operation and ongoing maintenance of the proposal would generate a relatively 
significant amount of economic activity in the local area and the region, and 
would produce an income for the landowners that would improve the ongoing 
viability of the farms concerned (IR10.16).  He also agrees that the renewable 
energy and economic activity that the scheme would generate attracts significant 
weight in its favour (IR10.15-10.16). 

Landscape 

14. The Secretary of State has carefully considered the Inspector’s overall assessment 
of landscape at IR10.17-10.41. The Planning Guidance on Renewable and Low 
Carbon Energy states at paragraph 007 that in considering applications it is 
important to be clear that local topography is an important factor in assessing 
whether wind turbines could have a damaging effect on landscape and recognise 
that the impact can be as great in predominantly flat landscapes as hilly or 
mountainous areas (IR10.25).  The Written Ministerial Statement (WMS) ‘Local 
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planning and onshore wind’ of June 2013 also states that local topography is a 
factor in this assessment.  The Secretary of State acknowledges that the essential 
qualities of Landscape Character Type (LCT)13 (Open High Rolling Farmland) 
(IR10.27) are the very qualities that the East Riding Landscape Character 
Assessment uses to suggest that LCT13 is particularly sensitive to wind turbine 
development (IR10.28).  The Inspector disagrees with this view and states that far 
from making the landscape more sensitive, these qualities, and in particular the 
grand scale of the landscape, and the long-distance views, dominated by the sky, 
would serve to allow a relatively comfortable absorption of the proposal (IR10.28). 
The Secretary of State, in his planning judgment, disagrees with the Inspector’s 
assessment and considers that the landscape is particularly sensitive to wind 
turbine development as suggested by the East Riding Landscape Character 
Assessment.  He therefore concludes that the landscape would suffer harm 
through its sensitivity to wind turbine development. 

15. The Inspector reports that the harm the proposal would cause to the landscape, 
considered in isolation, or in concert with other schemes operational and 
consented, would be limited (IR10.40).  He goes on to say that, nevertheless, there 
would be some harm as a result of the proposal, which renders it contrary to 
policies in the development plan, and the replacement policies in the emerging 
plan.  The Secretary of State agrees with the Inspector that the appeal scheme 
would conflict with policies in the development plan and those in the emerging 
plan.  However, although he agrees with the Inspector’s finding that the proposal 
would not protect or enhance this valued landscape (IR10.41), he does not agree 
with the Inspector’s conclusion in his planning balance that the proposal would only 
cause a limited degree of harm to the landscape (IR10.108).  Whilst the Inspector 
considers that the harm caused would be both temporary and reversible (IR10.39), 
the Secretary of State has regard to the significant length of time over which harm 
would be experienced and highlights that under cross-examination at the inquiry 
even the appellant agreed that the 25 year duration proposed is long-term (IR5.3).  
Due to the reasons outlined above, and bearing in mind the finding that the site of 
the proposal is particularly sensitive to wind farm development and the finding that 
the scheme would not protect or enhance the landscape, the Secretary of State 
considers that the proposal would cause unacceptable harm to the local landscape 
and that this adverse impact should be given significant weight. 

Heritage assets 
16. In determining this appeal, the Secretary of State has had regard to the potential 

impacts on listed buildings, having special regard to the desirability of preserving 
those buildings or their settings, as required by section 66(1) of the LB Act.  He 
has also had regard to paragraph 007 of the Planning Guidance on Renewable 
and Low Carbon Energy which states that great care should be taken to ensure 
heritage assets are conserved in a manner appropriate to their significance, 
including the impact of proposals on views important to their setting and 
paragraph 019 of the same guidance, which states that, depending on their scale, 
design and prominence, a wind turbine within the setting of a heritage asset may 
cause substantial harm to the significance of the asset.  Bearing this in mind, the 
Secretary of State has carefully considered and paid particular attention to the 
Inspector’s assessment of heritage matters at IR10.42-10.84, in addition to the 
evidence put to the inquiry in this respect.  He has given careful consideration to 
the Inspector’s assessment of impacts on the wide range of heritage assets, 
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which include Scheduled Ancient Monuments on the Woldgate Ridge to the 
north, listed buildings (including several that are Grade 1 listed), conservation 
areas and other recorded archaeological remains and hedgerows of historic 
importance.  The Secretary of State also notes that English Heritage1 considers 
that the proposal, both singularly and cumulatively, when taken with the existing 
scheme at Lisset and the consented scheme at Carnaby, would have a harmful 
impact on the significance of heritage assets, including Burton Agnes Hall and 
Conservation Area, and the archaeological monuments in the Woldgate-Rudston 
area. 

17. The Secretary of State has paid special attention to the desirability of preserving 
and enhancing the character and appearance of the Burton Agnes conservation 
area in accordance with section 72(1).  He agrees with the Inspector that the 
wind farm proposed would have a detrimental impact on the significance of that 
conservation area (IR10.74) and the Secretary of State has placed considerable 
weight and importance on the harm caused. 

18. The Secretary of State notes that the Inspector’s consideration of heritage 
assets included an assessment of case law (as it was then) with respect to the 
section 66 duty.  However, in accordance with the recent Court of Appeal 
decision in Barnwell Manor Wind Energy Limited v East Northamptonshire District 
Council and others [2014] EWCA Civ 137, the Secretary of State attaches 
considerable weight and importance to the harm caused to designated heritage 
assets in the planning balance.  Although he agrees with the Inspector’s finding 
that the significance of designated heritage assets would suffer ‘less than 
substantial’ harm (IR10.83), he disagrees that the harm caused to the setting of 
heritage assets, particularly in relation to Burton Agnes Hall, is ‘limited’ 
(IR10.108).  This is because the turbines would be ‘a distracting modern, 
discordant presence in views’ from Burton Agnes Hall (IR10.70) and would be 
clearly visible from the gardens and some rooms at the Hall (IR10.66).  The 
Secretary of State shares English Heritage’s view that the proposal would cause 
harm to the setting of many heritage assets, including the Rudston Beacon and 
nearby associated barrows, single barrows at South Side Mount, Sands Wood, 
the site of the Rudston Cursus ‘A’, Woldgate itself, which follows the course of a 
Roman Road that is believed to have followed the line of an earlier, prehistoric 
ridgeway, as well as the designated heritage assets in and around Burton Agnes 
(IR10.43, 10.56-10.57 and 10.75).  The Secretary of State notes that English 
Heritage initially attached a substantial level of harm to each heritage asset but 
reduced this assessment to less than substantial after the number of wind 
turbines in the appeal scheme was reduced from nine to six (IR10.109). 
Nevertheless, in line with the authority of the East Northamptonshire Court of 
Appeal decision, the Secretary of State attaches considerable weight and 
importance to the harm to the setting of heritage assets in this case. 

19. In this case, where the harm is ‘less than substantial’ as set out in paragraph 134 
of the NPPF, the harm to heritage assets needs to be weighed against the 
benefits of the proposal, including securing its optimum viable use.  The 
Secretary of State concludes that the Inspector has placed less weight on the 
issue of harm in his overall balancing exercise than is required and the harm 
should be afforded considerable importance and weight. 

                                            
1 In its letter to East Riding of Yorkshire Council dated 4 October 2012  
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Living conditions 

20. The Secretary of State has given careful consideration to the Inspector’s 
assessment of the impact on living conditions of local residents at IR10.85-10.98.  
After careful consideration, he disagrees with the Inspector’s reasoning and 
conclusions on living conditions and considers that more weight should be given 
to the potential deterioration in residential amenity at these properties.  
Paragraph 007 of the Guidance states that protecting local amenity is an 
important consideration which should be given proper weight in planning 
decisions.   The Secretary of State agrees with the Inspector that the turbines 
would not be uncomfortably close, overwhelming or oppressive (IR10.90). 
However, due to the land rising to the north and the bases of the turbines being 
between 30 and 65m Above Ordnance Datum, the Secretary of State considers 
that the turbines would appear more prominent than if there was no change in 
land level. For this reason, although he notes the Inspector’s conclusion that the 
proposal, considered alone or in combination with other wind farms, built or 
permitted, would have no significant impact on the living conditions of local 
residents through visual impact (IR10.94), he considers that more weight should 
be given to the potential deterioration in living conditions at these properties. 

21. Regarding cumulative impact, the Secretary of State acknowledges the 
Inspector’s conclusion that there would be no cumulative visual impact of any 
significance (IR10.91) and that the appeal scheme can be secured without undue 
harm to the landscape and living conditions (IR10.108).  However, he is of the 
view that the Inspector plays down the cumulative effect, and that more weight 
should be given to the harm caused to residential amenity because multiple wind 
farm sites would be able to be seen from dwellings in the area (IR10.35 and 
10.91).  Furthermore, he notes the Inspector’s recognition of the main concern 
put forward by the Council and several local residents in relation to the visual 
impact of the proposal (IR10.85) and the Inspector’s view that, given the relative 
separation distances, they would not be pervasive, and there would be no 
reasonable sense of residents and visitors being surrounded, or hemmed in, by 
wind turbines (IR10.93).  The Secretary of State disagrees with the Inspector 
because he is of the view that multiple wind farm sites would be seen from 
dwellings in the area.  Having also considered illustrations and predicted views of 
the wind farm, he considers that the cumulative impact of the wind farms would 
have an adverse impact on local amenity.  The Inspector notes that the WMS and 
subsequent guidance state that decisions should take into account the 
cumulative impact of wind turbines and properly reflect the increasing impact on 
local amenity as the number of turbines in the area increases (IR10.92).  The 
Secretary of State has therefore given more weight to the harm caused to living 
conditions by the proposed development than given by the Inspector. 

Other Matters 

22. The Secretary of State agrees with the Inspector’s reasoning and conclusions on 
the concerns surrounding the consultation process at IR10.99-10.100, flooding 
and light pollution at IR10.102-10.103, highway issues at IR10.104, and other 
considerations including safety on the rights of way, ecology and the potential for 
expansion of the site (IR10.105-10.107).  However, he does not agree with the 
Inspector’s conclusions regarding tourism because the Inspector has not 
considered the cumulative impact on tourism of the current scheme (IR10.101) 
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along with the permitted wind farms at Fraisthorpe and Carnaby, and the 
operational windfarm at Lissett.  Therefore, in view of the potential impacts of the 
proposal, the Secretary of State has given some weight to the potential for 
adverse effects on tourism that needs to be considered in the balance. 

Conditions 

23. The Secretary of State has considered the Inspector’s reasoning and conclusions 
on the proposed planning conditions (IR10.111-10.136).  He is satisfied that the 
proposed conditions are reasonable and necessary and meet the tests of 
paragraph 206 of the Framework.  However, he does not consider that these 
conditions overcome his reasons for dismissing the appeal. 

Planning balance and overall conclusion 

24. The Secretary of State has given very careful consideration to the Inspector’s 
balancing exercise and consideration of policy matters at IR10.108-10.110, and 
his overall recommendation at IR11.1.  He agrees with the Inspector that the 
proposals would bring significant benefits through the generation of renewable 
energy, general economic activity and the improved viability of the farms 
concerned (IR10.108).  He also agrees with the Inspector (IR10.108) that the 
proposal fails to accord with Joint Structure Plan Policies SP4, SP5 and ENV6 
and Local Plan Policies EN2, EN3 and EN20 and their successors in the Draft 
Strategy Document and has attached weight to this.  The Secretary of State 
agrees with the Inspector’s reasoning and conclusions on the concerns 
surrounding the consultation process, flooding and light pollution, highway issues, 
and other considerations including safety on the rights of way, ecology and the 
potential for expansion of the site.  In addition, he considers that the appeal 
scheme would cause harm through impact on the landscape, heritage assets and 
living conditions, as well as some harm to tourism in the area. He has placed 
considerable importance and weight on the harm caused to heritage assets and 
the conservation area. He considers that by reason of visual impact, impact on 
residential amenity and the harm that could be caused to tourism, coupled with 
the failure of the scheme to preserve the setting of Burton Agnes Hall and other 
heritage assets, that together these factors clearly outweigh the need for the 
proposal and its wider economic benefits. 

25. The Secretary of State agrees with the Inspector that the main consideration is 
whether any adverse impacts of granting permission would significantly and 
demonstrably outweigh the benefits, when assessed against the policies in the 
Framework taken as a whole.  He considers it to be a matter of judgement and 
disagrees with the Inspector that the harmful impacts of the appeal scheme 
would be far outweighed by the benefits.  He considers that the Inspector has 
placed too much weight on the benefits and not enough weight on the harm that 
would be caused.  Taking into account paragraph 98 of the Framework, the 
Secretary of State considers that the impacts of the proposal are such that no 
condition imposed could make them acceptable.  Taken together, he considers 
that the harm significantly and demonstrably outweighs the benefits when 
assessed against the policies in the Framework. 
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Formal decision 

26. Accordingly, for the reasons given above, the Secretary of State disagrees with 
the Inspector’s recommendation.  He hereby dismisses your client’s appeal for a 
wind farm development consisting of one (1) 110 metre to tip wind turbines, five 
(5) 100 metre to tip wind turbines, a 70 metre anemometry mast and associated 
infrastructure, at Thornholme Fields, Rudston Road, Burton Agnes, in 
accordance with planning application reference DC/11/03999/STPLFE/STRAT 
PP-01552442. 

Right to challenge the decision 

27. A separate note is attached setting out the circumstances in which the validity of 
the Secretary of State’s decision may be challenged by making an application to 
the High Court within six weeks from the date of this letter. 

28. A copy of this letter has been sent to East Riding of Yorkshire Council.  A 
notification letter has been sent to all other parties who asked to be informed of 
the decision. 

Yours faithfully 
 
 
 
 
Lindsay Speed 
Authorised by Secretary of State to sign in that behalf 
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Correspondent 
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Peter Atkinson – East Riding of Yorkshire Council 26 March 2014 
 

Mrs S E Burt – No to Wolds Wind Farms 31 March, 6 and 14 April 
2014 
 

Roddy MacDonald - Eversheds 1 and 14 April 2014 
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Appeal Ref: APP/E2001/A/13/2190363 
Thornholme Fields, Rudston Road, Burton Agnes 
• The appeal is made under section 78 of the Town and Country Planning Act 1990 against 

a refusal to grant planning permission. 
• The appeal is made by Wind Prospect Developments Ltd against the decision of East 

Riding of Yorkshire Council. 
• The application Ref.DC/11/03999/STPLFE/STRAT PP-01552442, dated 25 August 2011, 

was refused by notice dated 19 December 2012. 
• The development proposed was originally described as nine (9) 110 metre to tip wind 

turbines, a 70 metre anemometry mast and associated infrastructure.   
Summary of Recommendation: The appeal be allowed and planning 
permission granted, subject to conditions. 
 

1. Procedural Matters 

1.1 The Inquiry opened on 23 July 2013 and sat on the following three days before 
closing on 30 July 2013. I first visited the site after the Pre-Inquiry Meeting 
which was held in May 2013 but carried out a series of accompanied site visits 
in accordance with a schedule prepared by the parties1 on 31 July 2013. I 
returned the following day to undertake a series of unaccompanied visits that 
took in the area more generally, as well as a number of viewpoints highlighted 
and visited during the course of the accompanied site visits. 

1.2 Throughout the report, I have referred to the submitted documents through 
the use of footnotes. References thus [--] cross-refer to other paragraphs in 
the report. 

2. The Proposal  

2.1 As set out above, the proposal was initially promulgated as a nine 110 metre 
high, turbine wind farm, with an anemometry mast, and associated 
infrastructure. This proposal constituted EIA development for the purposes of 
the Town and Country Planning (Environmental Impact Assessment) 
Regulations 2011 and, as such, the original application was accompanied by an 
Environmental Statement2.  

2.2 As more fully set out in the Statement of Common Ground3, the scheme 
underwent a number of changes during the application and appeal processes 
and more and modified information was submitted linked to those changes. 
This brought forth a need for, amongst other things, Supplementary 
Environmental Information4 in relation to archaeological and cultural heritage 
matters in February 2012. In response to concerns raised by English Heritage 
and the Council, the appellant omitted 3 turbines and reduced the height of 
two of the remaining turbines. This required an addendum to the ES which was 
submitted in August 20125. This was the scheme considered and refused 
planning permission by the Council6.    

                                       
 
1 ID16 
2 Referred to hereafter as ES CD10.2 
3 CD10.11 paragraphs 2.1-2.13 Referred to hereafter as SoCG 
4 Referred to hereafter as SEI 2012 CD10.3 
5 Referred to hereafter as ES Addendum CD10.4 
6 CD10.7 
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2.3 The first reason for refusal highlighted issues around unacceptable interference 
with radar at RAF Staxton Wold, in accordance with the recommendation of 
Council Officers7. Members of the Council added two further reasons for refusal 
relating to the impact on the surrounding landscape, living conditions, and the 
setting of a complex of designated heritage assets at Burton Agnes Hall.   

2.4 The appeal was lodged in January 2013 but given the time that had elapsed 
since the original application the cumulative landscape and visual baseline had 
obviously changed. As a consequence the appellant produced, submitted and 
advertised further SEI8, as part of the appeal process, in May 2013.  

2.5 Also in May 2013, the appellant found, following discussions with the 
Distribution Network Operator, that a change was required to the voltage of 
the grid connection. This necessitated a larger switchgear building and 
changes to the associated compound. Revised details were submitted to PINS 
as part of the appeal process. 

2.6 Clearly the scheme has undergone much change since originally submitted. 
However, these changes had all been properly publicised and made available 
for consultation well before the Inquiry opened. On that basis, notwithstanding 
the misgivings expressed by some local residents, I took the view that no-one 
would be prejudiced if the Inquiry proceeded on the basis of the proposals, as 
revised, up to May 2013, that is, including the changes to the switchgear 
building and compound. On that basis, and as agreed in the SoCG, what was 
considered at the Inquiry, and is to be considered through this appeal, is the 
erection of 6 no. wind turbines (1 no. 110m to tip, 5 no. 100m to tip), a 70 
metre anemometry mast, and associated infrastructure9. The plans pertaining 
to the revised scheme are set out in Annex C to this report.  

2.7 There has been no suggestion that the ES, as amended and supplemented, 
fails to meet the requirements of the relevant regulations. On my analysis, it 
does, and should be taken fully into account in dealing with the appeal.    

3. Site and Surroundings  

3.1 As set out in the SoCG10, the appeal site covers 265 hectares of agricultural 
land to the north of the A614 and to the south of Woldgate. It lies on an 
undulating slope that faces south-east with an elevation of 83 metres AOD 
along Woldgate, down to 17 metres AOD along the A614. The junction of this 
slope with the A614 defines the southern edge of the Yorkshire Wolds. 

3.2 The closest settlements are Thornholme, which lies about 1 kilometre south of 
the site of the wind turbines proposed, Haisthorpe around 1.4 kilometres east-
south east, Burton Agnes, 1.4 kilometres south-south west, Rudston 2.1 
kilometres north-north west, Carnaby 2.9 kilometres east, and Boynton about 
3 kilometres north-east. The nearest towns to the site are Bridlington, which is 
4.8 kilometres east-north east, and Driffield which is nearly 10 kilometres to 
the south-west. 

 
 
7 CD10.6 
8 Referred to as SEI 2013 CD10.5 
9 CD10.11 Paragraph 1.2 refers 
10 CD10.11 Paragraphs 4.4-4.8 refers  
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3.3 Amongst other leisure facilities of the sort referred to, two public routes run 
through the appeal site, one of which is part of the East Riding Heritage Trail. 
The Sustrans National Cycle Route (NCR1) runs along Woldgate and the 
‘Rudston Roam’, and a National Byway, pass relatively close to the site too. 
The Bridlington Scenic Drive runs to the west of the appeal site.    

4. Planning Policy  

4.1 The SoCG11 sets out that the statutory development plan for the area includes 
the saved policies of the Joint Structure Plan for Kingston upon Hull and the 
East Riding of Yorkshire12, adopted in June 2005, and the saved policies of the 
East Yorkshire Borough Wide Local Plan13, of June 1997. The main parties have 
accurately outlined the most pertinent policies14.    

4.2 JSP Policy SP1 sets out, of relevance, that the settings of settlements will be 
protected and enhanced with special consideration given to important skylines, 
views, edges and settings. JSP Policy SP4 maintains that the distinctive 
character of the Yorkshire Wolds Regional Landscape Character Area should be 
protected and development should protect and where necessary enhance or 
restore distinctive landscape character.  

4.3 JSP Policy ENV6 stipulates that the setting of parks, gardens and estates of 
historic landscape or architectural interest, listed buildings, and conservation 
areas should be protected and, where appropriate, enhanced. Amongst JSP 
policies not referred to directly in the SoCG, JSP Policy ENV7 seeks to 
physically preserve nationally important archaeological remains and their 
settings and outlines that development likely to have an adverse effect on 
them should not be permitted.  

4.4 JSP Policy SP5 requires development proposals to attain a high standard of 
design that, amongst other things, respects local landscape character; 
integrates visually and physically with its surroundings; and harnesses local 
heritage and landscape distinctiveness. JSP Policies ENV2, ENV3 and ENV4 
deal with issues around nature conservation. 

4.5 LP Policy EN2 is permissive of proposals acceptable in open countryside under 
other plan policies where in terms of siting, layout, design and landscaping, of 
relevance, they do not harm the character of the surrounding area or the 
landscape setting of settlements, and safeguard sites and features considered 
important for their landscape, amenity or historical value and nature 
conservation interests. 

4.6 LP Policy EN3 sets out that proposals, otherwise acceptable in the open 
countryside, will only be permitted in the Wolds Area of Landscape 
Protection15, within which the appeal site lies, where they will not be 
prominent in or harm the quality of the landscape and, in terms of design, 
materials, colour and landscape treatment, they are of a high standard, in 
scale and character with their surrou

 
 
11 CD10.11 para 5.1 
12 Referred to hereafter as JSP CD1.1 
13 Referred to hereafter as LP CD1.2 
14 CD10.11 Paragraphs 5.3 and 5.4 
15 Referred to hereafter as WALP 
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4.7 In terms of renewable energy, LP Policy EN25 is supportive of proposals that 
do not unduly harm the appearance of the landscape, nature conservation 
interests, residential amenity, or sites of archaeological interest. Paragraph 
3.111 of the reasoned justification that feeds into LP Policy EN25 says that 
proposals in the WALP will need to be assessed against LP Policy EN3 and 
proposals of a commercial scale or nature are unlikely to be acceptable. 

4.8 LP Policy EN20 only allows proposals affecting listed buildings to go forward 
where the character appearance and setting of the building and its curtilage 
will be retained. Other LP policies not outlined by the SoCG include, LP Policy 
EN19 that refers to development in conservation areas, LP Policies TM4 and 
TM5 that deal with highway and transport matters, LP Policies EN16, EN17 and 
EN18 that cover drainage, flood risk and ground water protection, and LP 
Policies EN8 and EN11 that do likewise for protected species and nature 
conservation sites16. 

4.9 In terms of emerging policy, the Council published for public consultation in 
January 2013 a Draft Strategy Document17. The most relevant policies are set 
out in the SoCG18.  

4.10 While these policies are at a very early stage in the process towards adoption 
and, as such, can attract very little weight, it is relevant to note that alongside 
a range of policies that seek to protect the landscape, heritage assets and 
living conditions, DSD Policy EC619 continues the general approach of LP Policy 
EN25, supporting the energy sector where any significant adverse impacts are 
avoided. DSD Policy ENV220 seeks to take forward the existing WALP 
designation, and LP Policy EN3, in another guise. This approach is designed to 
underline the strategy set out in DSD Policies S1 and S221 that, with reference 
to the National Planning Policy Framework22, presume in favour of sustainable 
development with a view to supporting a reduction in greenhouse gas 
emissions and adapting to the expected impacts of climate change. 

4.11 Brief reference has also been made to Planning for Renewable Energy 
Developments, an Interim Planning Document published by the Council in April 
200923, Planning for Renewable Energy Targets in Yorkshire and Humber that 
dates from 200424, and Low Carbon and Renewable Energy Capacity in 
Yorkshire and Humber of April 201125.  

4.12 The SoCG sets out what the main parties agree to be the most relevant parts 
of the Framework26. Put very simply, the Framework says that planning should 
follow 12 core land-use planning principles27. 

 
 
16 CD1.2 
17 Referred to hereafter as DSD CD2.4 
18 CD10.11 Paragraph 5.6 
19 CD2.4 Page 105 
20 CD2.4 Page 119 
21 CD2.4 Pages 36 and 37 
22 Referred to hereafter as the Framework CD3.2 
23 CD2.3 Referred to hereafter as IPD 
24 CD2.1 
25 CD2.2 
26 CD10.11 Paragraphs 5.7-5.10 
27 Paragraph 17 
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4.13 These include securing high quality design and a good standard of amenity for 
all existing occupants of land and buildings; recognising the intrinsic character 
and beauty of the countryside and supporting thriving rural communities 
within it; conserving heritage assets in a manner appropriate to their 
significance; and supporting the transition to a low carbon future in a changing 
climate by, amongst other things, encouraging the use of renewable resources 
(for example, by the development of renewable energy). 

4.14 The SoCG also covers national energy policy in some detail28. In the light of 
that detailed summary it is necessary to highlight but a few matters. The UK 
Renewable Energy Roadmap29 issued by DECC30 in July 2011 explains that the 
goal is to ensure that 15% of UK energy demand is met from renewable 
sources by 2020 but making it clear that the ambition extends beyond 2020 
with reference to advice from the Committee on Climate Change that there is 
scope for renewable energy to meet 30-45% of all our energy consumed in the 
UK by 2030.  

4.15 The Government has produced National Policy Statements: EN-1: The 
Overarching National Policy Statement for Energy31; and EN-3: The National 
Policy Statement for Renewable Energy Infrastructure32. The Framework33 
says that the approach set out in these documents should be followed when 
dealing with applications for wind energy development. In essence, that 
approach is to approve applications34 if their impacts are (or can be made
acceptable. 

4.16 On 6 June 2013, the Secretary of State issued a Written Ministerial Statement
on Local Planning and Onshore Wind35. This says that the need for renewab
energy does not automatically override environmental protections and the 
planning concerns of local communities; decisions should take into account the
cumulative impact of wind turbines and properly reflect the increasing impact
on (a) the landscape and (b) local amenity, as the number of turbines in the 
area increases; local topography should be a factor in assessing whether wind 
turbines have a damaging impact on the landscape (that is, recognise that the 
impact on predominantly flat landscapes can be as great or greater than as on 
hilly or mountainous ones); and great care should be taken to ensure heritage
assets are conserved in a manner appropriate to their significa

4.17 As presaged by the WMS, Planning Practice Guidance for Renewable and Lo
Carbon Energy was published on 29 July 201336. It follows much the same 
general path as the WMS but, importantly, in paragraph 34, confirms that 
depending on scale, design and prominence, a wind turbine within th

 
 
28 CD10.11 Paragraphs 5.12-5.18 and Agreed Statement in Appendix 1 
29 CD6.14 
30 The Department of Energy and Climate Change 
31 CD6.8 
32 CD6.9 
33 Paragraph 97 and Footnote 17 
34 Unless material considerations indicate otherwise 
35 Referred to hereafter as WMS CD10.15 
36 ID17 Referred to hereafter as the subsequent guidance 
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EWHC 4344 (Admin), was published after the Inquiry closed and, given its 
th main parties for their views upon it40. I address 

 case is fully set out in their Opening and Closing Statements to 
41

 

 in arriving at the 
e 

 

five 
ce 

would be a material consideration of significant weight. It is not necessarily the 

                                      

of a (designated) heritage asset may cause substantial harm to the 
significance of the asset concerned. 

4.18 In that light, and given the developing situation in the Courts37, it is important 
to note the requirements of Section 66(1) of the Planning (Listed Buildings and 
Conservation Areas) Act 199038. This provides that in considering whether to 
grant planning permission for development which affects a listed building or its 
setting, the local planning authority or, as the case may be, the Secretary of 

its setting or any features of special architectural and historic interest which i
possesses.   

4.19 The first two cases dealt with in the Courts were discussed in some detail at
the Inquiry. The judgement in the third39, Bedford Borough Council v Secretary 
of State for Communities and Local Government and NUON UK Ltd [2012] 

importance, I approached bo
the implications of the judgement in my conclusions below. 

5. The Case for the Council  

5.1 The Council’s
the Inquiry . It can be summarised under a series of headings: 

Landscape Impact 

5.2 The Council accepts that almost all commercial scale, wind energy 
developments will bring about significant landscape impacts, and that it is
necessary to consider whether those impacts have been minimised. However, 
all that does not give a wind farm developer licence to create significant 
landscape impacts whatever their scale and extent. Notwithstanding the 
various design iterations which the scheme has gone through
six turbine proposal under consideration, it is necessary to test whether th
landscape impact of that scheme is acceptable. 

5.3 The Council also accepts that wind energy development is temporary and 
reversible. However, the appellant agreed42 that the 25 year duration 
proposed is long-term. Such a period encompasses a period from birth to early
adulthood, or the entirety of a person’s retirement. Moreover, the appellant 
accepted43 that if an application was made towards the end of the twenty 
year period to retain or replace the wind turbines, then its existing presen

 
 
37 CD4.1: East Northamptonshire and others v Secretary of State for Communities and Local 
Government and another [2013] EWHC 473 (Admin), CD4.2: Coleman v Secretary of State 
for Communities and Local Government and others [2013] EWHC 1138 (Admin) and ID23: 
Bedford Borough Council v Secretary of State for Communities and Local Government and 
NUON UK Ltd [2012] EWHC 4344 (Admin) 
38 CD8.1 
39 ID23 
40 ID24 and ID25 
41 ID2 and ID21 
42 Hawkins x-e 
43 Frampton in-c and x-e 
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accepts that appreciation of the landscape can be influenced by cultural and 

 

he proposal. That is not the task of a landscape assessor. 
 

Team raised no objection to the proposal55. However, Members were free to 

at the AECOM study  is too strategic a document 
of the landscape sensitivity of the appeal site 

                                      

case then that the wind farm would be decommissioned after twenty five 
years, and the land reinstated to its former condition. 

5.4 Despite initial confusion, it has become clear that the landscape assessments 
carried out by the appellant and the Council are properly comparable44. Some 
other points about general matters of method need to be m
the general location of the viewpoints in the ES and its additions were
between the appellant and the Council but precise positions were not. The 
photomontages need to be considered with that in mind.  

5.5 Second, the appellant treats the sensitivity of recreational walkers differently, 
depending on the status of the route they might be following. This is not 

45

of magnitude of change for landscape character and visual effects as the 
Council, it was accepted that the Council’s approach was not incorrect46.  

5.6 Fourth, the appellant’s matrix for assessing magnitude of visual change47 is 
much more complex than the Council’s48 and gives rise to difficulties in 
appreciating the judgements formed. Fifth, it is agreed between the main 
parties that both landscape character and visual effects should be treated as 
adverse49 so the concept of ‘valency’ need not be addressed. Sixth, the ES50

historical dimensions but then considers these entirely separately under the 
heading of cultural heritage51. An important matter is thus omitted.  

5.7 Seventh, when dealing with cumulative landscape effects, the ES52 assesses 
those effects against adopted thresholds of acceptable change only to abandon
that in favour of professional judgement53. It is far more effective to utilise 
published guidance54. Last, the appellant’s landscape analysis seeks to assess 
the acceptability of t
Acceptability is the province of the decision-maker in balancing positive and
negative impacts. 

5.8 Against that overall background, the Council acknowledges that their LVIA 

reject their analysis and the Council’s evidence to the Inquiry shows that they 
were correct to do so.  

5.9 The Council also accepts th 56

to inform a detailed appraisal 

 

eference to CD7.1 
ndix 9.2 Table A9.2 (Page 24) 

dix 9.2 paragraph 9.2.117 (Page 26) 

.13 (Page 138) 
ragraphs 96-99 

 

 
44 Hawkins and Steele x-e feeding into ID5 
45 As confirmed by CD7.2 Paragraphs 6.33 and 6.34 
46 Hawkins x-e and C1 Paragraph 2.6.11 with r
47 CD10.2 Appe
48 C1 Page 16 
49 Hawkins x-e 
50 CD10.2 Appen
51 Hawkins x-e 
52 CD10.2 Main Text Para 9.2.12 (Page 138) 
53 CD10.2 Main Text Para 9.2
54 CD7.7 Pa
55 CD7.14
56 CD2.2 
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and its surroundings. However, the East Riding Landscape Character 
Assessment57 offers greater assistance.  

5.10 LCT13: Open, High Rolling Farmland, where the appeal site lies, has its key 
characteristics helpfully summarised58 and it is described subsequently as 
‘attractive with few skyline features that draw the eye’. The LCT is stated to 
have high quality and to be sensitive to change59. With specific reference to 
wind energy development, the assessment sets out that ‘this character type 
has high sensitivity to wind farm development as a result of its openness and 
attractiveness. Wind turbines would potentially be seen from great distances 
and would add to the detrimental impact of the few communications masts an
pylons that already impact on the landscape. Vertical skyline features are not 
characteristic and would be a detractor in the rolling, open, agricultural 
landscape’. The strategy 
vertical infrastructure that adds vertical features that will be prominen
be avoided’. 

5.11 The Council accepts that, as the appellant points out, the East Ridi
Landscape Character Assessment contains no analysis of capacity 
energy development. However, it does provide very clear guidance on 
landscape quality and its sensitivity to wind energy development. 

5.12 Further, the appellant describes a site selection process that included choo
a site on a south-east facing slope at the southern edge of the Wolds so tha
the proposal would be largely screened in views from the majority of the 
Wolds, to the north61. The Council takes the view that there would be 
extensive views of the proposal from the north and this is confirmed in the 
ES62. Moreover, the analysis of the final 6 turbine scheme in the ES Addendum 
states clearly that the landscape character effects would be the same as th
of the previous 9 turbine scheme63. It is accepted that LCA13D: North Wold
Plateau Farmland64 would suffer significant landscape effects in an area 
between Woldgate and the A614 north-south, and from Harpham Lane to 
Carnaby Field, west-east. This is an area 2.5 kilometres by 6 kilometres.  

5.13 The appellant’s assessment is opaque, never setting out the sensitivity of 
LCA13D. It cannot be understood whether the analysis of the East Riding 
Landscape Character Assessment is accepted or not and neither is magnitud
of change, or significance of effect, graded. The assessment is limited to 
identifying an area where effects crossing the threshold of significance occur. 
That is less than helpful because the whole point of the analysis is to judge 
landscape impact knowing that some significant effect are inevitable w
energy development. The precise effects of a scheme need to be understood to
inform an evaluation of the extent and severity of those effects. 

                                       
 
57 CD7.10 
58 CD7.10 Page 167 Text Box 
59 CD7.10 Page 175 
60 CD7.10 Page 175 
61 A2 Paragraph 4.8 
62 CD10.2 Figures ZTV figures 9.6 and 9.7 and Viewpoints 11 and 18 
63 CD10.4 Main Text Paragraphs 9.7.1 and 9.7.2 
64 CD10.2 Main Text Paragraphs 9.7.18-9.7.19 
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5.19 ide many, not all, key 

 

                                      

5.14 The Council’s evidence is much to be preferred. It describes the importance o
the Woldgate Ridge in the landscape and the abrupt change in character that 
occurs at the break of slope of the southern slope down from it. The change in 
landscape character is sharply defined.  

5.15 To the south of the spring line, broadly
there is a flat plain of clay-based soils.
The openness of the landscape differs between the two as does the species 
and frequency of trees. Wind turbines are not uncommon on the plain. To 
locate them on the Woldgate ridge would undermine the contrast in character 
between the Wolds and the plain.      

5.16 The appellant’s assessment of the landscape character effects
Holderness Open Farmland65 suffers from the same defects as the ass
of LCA 13D. There is no discussion of sensitivity, magnitude or the gradat
significance of effects. The Council does not accept that no significant indirect
effects would occur in LCA19C. In some views looking north66 towards the 
wind farm proposed, it would appear to be located on the plain. 

5.17 Similarly, the appellant takes the view that there would be no significant 
effects on LCA15A: Gypsy Race Corridor, Rudston to Bridlington67. Again the 

wind farm would be obtained from some south-facing slopes and the tops
ridges68. Wind turbines would become a characteristic of views and therefore 
there would be a significant indirect effect and a landscape with wind farms 
character sub-type created. 

5.18 It might be said in response to these criticisms that they are met by the 
appellant’s assessment of whether a ‘wind farm landscape’ or ‘landscape with 
wind turbines’ would occur. However, they are not because the appellant does 
not acknowledge anywhere that a wind farm landscape, that is one where the 
turbines would override many of the other key characteristics of the landscape 
such that the turbines would become one of the defining charac
landscape and a new landscape area or type could be defined69, would b
created. The appellant accepted that such a wind farm landscape would o
on the appeal site itself, and only a modest distance beyond that70. Given 
definition set out, that contention is unsound for two reasons. 

First, the wind turbines would only have to overr
characteristics, and would only have to become one of, not the, defining 
characteristic. Proper application of the definition shows that a wind farm
landscape would extend well beyond the limits accepted by the appellant. The 
Council assessment is much to be preferred71. 

 

mple 

ints 11 and 18 
dix 9.2 Paragraph 9.2.133 refers 

 
65 CD10.2 Main Text Paragraph 9.7.20 
66 CD10.2 Figures: Viewpoint 17 for exa
67 CD10.2 Main Text Paragraph 9.7.21 
68 CD10.4 Figures: Figures 9.6 and 9.7 and Viewpo
69 CD10.2 Appen
70 Hawkins x-e 
71 C2 Figure 1 
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5.20 For the second reason an analysis of the appellant’s evidence is telling72. Here,
a number of features are set out, such as large scale open views, large 
rectilinear fields, fragmented hedgerows, few trees, sparse settleme

suitable for accommodating wind turbines.  

5.21 It is nowhere acknowledged that these aspects of landscape character ar
very aspects the East Riding Landscape Character Assessment cites as 
increasing its value and sensitivity to wind energy development73.  

5.22 The appeal site lies within the WALP. Although there are no objectives set out 
for the designation, these can reasonably be inferred from the policy and from 

neighbouring, Ryedale district. The appellant accepts74 that these areas have
the same character, value and sensitivity. The appellant claims that long ra
views of the proposal where the turbines would be seen in their entirety are 
from elevated locations on the undulating dip slope south-west and north-east
of the appeal site75. Partial views ought to be considered too76. 

5.23 The Council’s landscape reason for refusal77 cites
reference to criterion (v) that refers to the settings of settlements. This is 
ignored in the various iterations of the ES and in the appellant’s evidence. It 
matters not that LP Policy EN2 provides no detailed guidance because the 
extent and nature of the setting of a settlement can be assessed on a case-
case basis, as is the case with a heritage asset.  

5.24 Burton Agnes, Haisthorpe and Thornholme were built along the spring line, 
close to sources of water. They ha
on either side of them. There remains a 
between the settlements and the surrounding landscape which reveals the 
origins and development of the settlements. The settlements are cl
product of their history and to impose a wind farm upon them, in such clo
proximity, would undermine the clear relationship between the settleme
and the surrounding landscape.  

5.25 For all these reasons, the landscape character effects of the proposal would b
more extensive and more substantial that the appellant contends. 

5.26 There is little to be added in terms of cumulative landscape effects and 
considerable agreement about the extent of significant visual effects for the 

the Council’s evidence78 in relation to the acceptance by the appellant79 that 
wherever there would be a clear view of the proposal by a high-sensitivity 
receptor within 7.5

 

 8.7 
75 

raph 6.37 
wpoints 11, 18, 22, 27, 29 and 31 

 
72 A2 Paragraph
73 CD7.10 Pages 174-1
74 Hawkins x-e 
75 A2 Parag
76 CD10.4 Figures: Vie
77 CD10.7 
78 C1 Pages 44 to 47 
79 Hawkins x-e 
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The Council judges that significant adverse effects would occur at points where 
the appellant does not80. 

5.27 In assessing visual effects, it is also important to note the prominent role that 
Burton Agnes Hall, and the adjoining settlement play in the local recreational 
route network81.  

5.28 There are five routes for a combination of pedestrians, cyclists, equestri
and motorists passing through Burton Agnes and in some cases, the appeal 
site. The site of the proposal is not some quiet backwater but a focus o
activity for local people and visitors. The wind turbines would be an im
element of the expe
way to and from the settlement. 

5.29 Overall, the appellant’s witnesses fell into the trap of starting from the 
proposition that a commercial scale wind farm will inevitably create significan
effects and then assuming that those significant effects are therefore 
acceptable.  

The Settings of Designated Heritage Assets 

5.30 There is considerable agreement between the main
extent and significance of effects of the proposal in cultural heritage terms. 

5.31 There would be no 
Martin, at Burton
of the proposals. The focus of the Council’s concern is the complex of 
designated heritage assets at Burton Agnes Hall. 

5.32 The Council has provided a clear assessment of the significance of the assets 
at Burton Agnes Hall and the contribution that setting makes to that 
significance82.  

5.33 In particular, the gatehouse and south garden create a dramatic entrance to 
the Hall; the gardens as a whole provide an attractive and sympathetic setting 
for the Hall and allow it to be appreciated as a grand architectural statement;
public rooms in the Hall were des
building; the ha-ha at the western end of the garden extended the influence o
the Hall into the wider landscape whilst also channelling views towards the hall
from the east; and the woodland walk from the Hall provides an attractive and 
sheltered environment from which the surrounding countryside can be 
appreciated, contributing to the artistic interest of the Hall. None of this has 

5.34 The appellant’s view of the impacts of the proposal on Burton Agnes Hall ha
to be seen in the light of an apparent feeling that the previous, 9 turbine 
scheme was acceptable in cultural heritage terms83. It can be inferred tha
reduction to 6 turbines was seen as a way of resolving concerns expresse
English Heritage and the Council. 

                                       
 
80 CD10.4 Figures: Viewpoints 13, 14, 18, 22, 23 and 29 
81 CD10.2 Figures: Figure 9.5 demonstrates 
82 C4 and C5 
83 Hawkins x-e 
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5.35 The presence of the wind turbines in views from within and around Burton 
Agnes Hall would be a distraction, competing with the Hall for the viewer’s
attention. This would only be an impact of slight magnitude but the high 
importance of the group of assets means that these impacts would be of 
moderate significance. That level of magnitude and significance applies 
whether the impact of the proposal is considered in isolation or cumulatively 
with other schemes, consented and built, although the magnitude and 
significance would increase with the number of turbines in each scenario. 

5.36 It is agreed that these impacts would lead to less than substantial harm 
significance of the designated heritage assets. However, that is still harm 
which must be weighed in the overall balance. The Council accepted that on its 
own, this harm would not outweigh the benefits of the proposal84. However,
there is a need for one overall balance that takes in other forms of harm to
Further, the appellant agreed that less than substantial and substantial levels 
of harm do not equate to acceptable and unacceptable levels respectively85.   

5.37 The statutory duty in section 66(1) of the Planning (Listed Buildings and 
Conservation Areas) Act has to be grappled with in accordance with the 
interpretation in East Northamptonshire and others v Secretary of State for 
Communities and Local Government and another [2013] EWHC 473 (Admin)
This decision may well be heading to the Court of Appeal but regardles
that, it is binding on the decision-maker unless and until it is overturned. 

5.38 The key point to note from the judgement is that section 66(1) deals with an 
issue which requires a particular weight to be given to any harmful effect of a 
proposal on the setting of a listed building. Paragraph 39 of the judge
Lang J makes that clear: ‘In my judgement, in order to give effect to
statutory duty under s.66(1), a decision-maker should accord considerabl
importance and weight to the desirability of preserving the setting of listed 
buildings when weighing this factor in the balance with other material 
considerations which have not been given this special statutory status. Thus, 
where the s.66(1) duty is in play, it is necessary to qualify Lord Hoffman’s 
statement in Tesco Stores Ltd v Secretary of State for the Environment [1995
1 WLR 759 at 780F-H, that the weight to be given to a mate

5.39 ate for C
Government and others [2013] EWHC 1138 (Admin)87 did not disagree wi
that formulation. In relation to Bedford Borough Council v Secreta
for Commun
(Admin)88, the Council
approach to Section 66(1) but submits that a definitive statement of the law 
will have to come from the Court of Appeal in due course.  

                        

x-e 
s x-e and Frampton x-e 

 

 
84 Lancaster 
85 Hawkin
86 CD4.1
87 CD4.2 
88 ID23 
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Radar 

5.40 This matter has been resolved with the MoD89 and the main parties have 
agreed that an appropriate Grampian condition can be imposed. 

Living Conditions 

5.41 The Council takes no issue in relation to noise or shadow flicker. These matte
can be properly addressed through conditions90. How
issue in relation to visual impact. 

5.42 There is often reference in this context to the ‘Lavender test’. However, that 
particular Inspector’s decisions do not contain any test as such91. They contain 
examples of an Inspector forming judgements on the merits of a particular 
case as to whether or not there would be an unacceptable effect on living 
conditions. Dealing with that must take account of, but does not solely depend 
on, the distance between the wind turbines proposed and the affected 
property. The number, horizontal spread, and relative elevation will also be 
relevant, as will the nature of the property affected. 

5.43 The appellant seeks to determine whether the wind turbines would be 
oppressive or overbearing92 terms
more than supposition, having not visited
Council adds to that the question of wh

5.44 The Council’s approach93 is to be commended because the conclusions are 
based on having actually visited the properties affected. The appellant relies 
on representative views from publicly accessible places in the vicinity of the 
properties. The Council’s conclusions are that there would be significant 
adverse impacts on the living conditions of some local residents because of th
visual impact of the proposals. This adds to the other harm that has to be 
weighed in the planning balance. 

Whether the harm is outweighed by benefits 

5.45 Analysis under this heading incorporates two matters, first the benefits and 
second, the balancing exercise. The Council fully recognises the benefits of 
renewable energy in terms of tackling climate change; meeting nat
international targets for reducing carbon emissions, to that end; the role that 
the region and the local planning authority should play in providing onshore 
wind energy; the importance of increasing security of supply; the 
Government’s efforts in promoting renewable energy; and the significance of 
the benefits of wind energy development in general, or of the scheme in 
particular, both environmental and economic. 

5.46 It is, however, relevant to note that the reduction in the number and height of 
the wind turbines proposed means that the overall extent of the benefits has 
been reduced, since the application was made, by at least a third. 

 
 

 refers and ID18 89 CD10.14
90 ID18  
91 CD5.26 
92 A2 Section 7 
93 C1 The Table on Page 51 in particular  
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 appropriate weight in 
their own right. In turn, it must be the case that the issue between the main 

at LP Policy EN3 

y 

into criteria 2 and 5. Criterion 3 does not add to criterion 2 because that is of 

es 

e 
 a 

material issue. The policy does not need to specify every important skyline and 

 
eria in 

tent, the policy accords with paragraph 

               

5.47 This assessment of the benefits as set out by the Council94 was not challenged
by the appellant at all. It must follow that the appellant accepts that the 
Council has identified all the benefits and afforded them

parties must come down to the weight to be afforded to the adverse impacts 
of the proposals and, as a consequence, the striking of the planning balance. 

5.48 The Council explained in evidence95 that the development plan is accepted to 
be out of date and the decision-making test set out in paragraph 14 of the 
Framework applies. However, the development plan is hardly irrelevant.  

5.49 It remains the starting point for decision-making and elements of the policies 
referred to by the Council highlight material considerations to be taken into 
account in a Framework compliant balancing exercise. 

5.50 The appellant has identified LP Policy EN25 as the dominant policy and the 
Council considers that reasonable. A consensus emerged96 that the policy was 
flexible and contained a balancing exercise because it refers to whether a 
proposal would unduly harm interests listed within it. The Council accepts that 
the cross-reference in paragraph 3.111 of the supporting text97 to LP Policy 
EN3 does not undermine LP Policy EN25 but simply means th
has to be read in the light of LP Policy EN2598. LP Policy EN3 can be applied in 
the light of the 2005 Landscape Assessment – it is of no importance that the 
assessment followed the policy – the two can be read alongside one another.  

5.51 LP Policy EN2 needs to be read with LP Policy EN25 when a renewable energ
project is under consideration so a reference to undue harm needs to be read 

relevance to designated heritage assets and, on the Council’s case, to the role 
played by the Woldgate ridge in the local landscape. Finally, criterion 5 rais
the central issue of the landscape setting of settlements. 

5.52 The Council accepts that SP Policies SP1 and SP4 are out of date. However, th
reference in SP Policy SP1 to important skylines and views draws attention to

view because while the contribution to character that skylines and views can 
make in a generally flat area is set out, the list of skylines is inclusive, not 
exhaustive99. The appellant accepts that contention100.  

5.53 The Council also accepts the point made by the appellant101 that SP Policy SP4
functions as a criteria-based policy. It sets out decision-making crit
relation to landscapes, including the Wolds, providing landscape protection 
commensurate with status. To that ex

                        

.1  
 3.7 onwards and Lancaster x-e 

able 9.1 

 
94 C7 Paragraph 3
95 C7 Section 2.4 onwards and
96 Lancaster x-e 
97 CD1.2 
98 Lancaster x-e 
99 CD1.1 Page 122 T
100 Frampton x-e 
101 Frampton x-e 
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n any harm102. 

he 

 

l 

ape 
ing 

sidents. It would bring about less than 
antial but still significant harm to the setting and thereby the significance 

of designated heritage assets at Burton Agnes Hall. The accumulation of these 
eigh the benefits. 

 WMS109 and the subsequent guidance110 

                                      

113 of the Framework. The Council accepts that the policy should be applied 
so as to incorporate consideration of undue, rather tha

5.54 The Council accepts that SP Policy ENV6103 is out of date because it does not 
incorporate reference to the significance of a designated heritage asset or t
contribution setting makes to that significance, as set out in the Framework104. 

5.55 The combination of SP Policy SP4 and LP Policy EN3 show that the appeal site
lies in a landscape that is demonstrably of value, as set out in the 
Framework105. It does not rely on being valued by local people; the value is 
recognised by the development plan. 

5.56 The DSD attracts limited106 or very limited107 weight and the policies therein 
count for little in decision-making terms at this time. 

5.57 Both the Council and the appellant have conducted their own planning balance. 
Plainly the Secretary of State will need to form a view on the benefits and 
adverse impacts. When it comes to the balancing exercise, the Council accepts 
that the appeal should not be dismissed unless the adverse impacts of the 
proposal significantly and demonstrably outweigh the benefits108. 

5.58 The Council submits that the adverse impacts are not simply those to which 
any and all commercial wind energy schemes would bring. The appeal proposa
would bring about particular harm to the character of a landscape valued 
through the 2005 LCA and the development plan. It would harm the landsc
setting of settlements and bring about significant visual effects eroding liv
conditions for a large number of local re
subst

harmful impacts would significantly and demonstrably outw

5.59 While the Council agrees that the
introduce no new policy, it is not an empty gesture. As the nature of the 
debate on the WMS in the House of Commons111 demonstrates, it is a 
reminder of the balance to be struck in cases like that at issue and the care 
with which such a task needs to be approached. The Council is entitled to 
expect the Secretary of State to act in accordance with the WMS and the 
guidance when arriving at a decision.  

Conclusion 

5.60 The Council submits that the appeal should be dismissed. 

6. The Case for Local Residents 
 

 
102 Lancaster x-e 

2 

x-e 
ton x-e 

r Paragraph 14 of the Framework 
15 

103 CD1.2 Page 14
104 Lancaster x-e 
105 Paragraph 109 
106 Lancaster 
107 Framp
108 As pe
109 CD10.
110 ID17 
111 ID4 
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 respond 
to the appellant’s evidence, I gave them the opportunity to make a closing 

n and delivered by Mrs Sue Burt112 as local residents’ 

y document published by the Council that 

en 

 
 it is a clear 

 feel strongly that just because a scheme has been ‘mitigated’, 

 

                                      

6.1 Local residents decided not to seek Rule 6 status. However, having expressed 
concern about the order in which evidence would be given, and the possibility 
that once local residents had given evidence they would not be able to

statement. This was put i
joint position on the proposals, and forms the basis for this summary.  

6.2 Local residents welcome the WMS113 and the subsequent guidance114 and 
believe that these mark a significant change in emphasis when the planning 
balance falls to be considered, giving comfort to local communities who have 
felt pressured into accepting wind farms.  

6.3 This proposal is clearly in the wrong place as evidenced by the LCA115 and the 
AECOM116 study. The community has genuine and deeply felt concerns about a 
range of matters which can be dealt with under a range of headings. 

Landscape and Visual Amenity 

6.4 There is no current policy or strateg
assesses the area proposed for this development as one suitable for 
commercial wind farm development. The value of the Wolds is clearly set out 
in the LCA117. In the DSD118, currently under consultation, this value has be
carried forward and the Wolds continue to be classed as an important 
landscape. Paragraph 216 of the Framework acknowledges that there will be a 
transition period as new plans are brought forward but accepts that they must
be apportioned weight. The DSD ought to attract weight given that
indicator of future direction. The recent guidance119 confirms that Councils 
should not have to grant permission for onshore wind schemes outside areas 
considered suitable, when they judge the impact to be unacceptable. The 
appeal proposal is such a scheme.  

6.5 Local residents
it does not automatically become acceptable. It follows that the appellant’s 
claim that the issue is not whether the appeal proposal would result in 
significant effects on landscape character, but the extent to which those 
significant effects have been minimised120, is refuted. Irrespective of previous 
iterations, the harm that the 6 turbine scheme now proposed would cause 
must be considered entirely in terms of the impact it would have. 

6.6 Six 100 metre high and more moving, industrial structures on the dip slope of
the Wolds will introduce unacceptably intrusive structures into a landscape 
designated as particularly sensitive to such development. 

 
 
112 ID20 

 

0 

.6 

113 CD10.15
114 ID17 
115 CD7.10 
116 CD2.2 
117 CD7.1
118 CD2.4 
119 ID17 
120 A2 Paragraph 8
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 viewpoints that 
e of the potentially 

 

6.8 s around the site will suffer 
f six 

ns 

nt consideration has been given by 
 wind turbines proposed on residents. 

e visible from within their properties and their 

 

 
o 

 Burton Agnes, Thornholme, and Haisthorpe will find it 

 

m will be outweighed by the public benefits 

Residential Amenity 

6.7 It emerged during the Inquiry121 that the appellant formed their conclusions on 
residential amenity without visiting any of the affected properties. It further 
emerged that the appellant’s planning witness felt able to verify the 
assessments without visiting the affected properties or all the
were used in the assessment either122. In the case of on
worst affected properties, all that took place was a slow drive-past. The 
evidence presented must be treated with caution, therefore. From residents’ 
points of view, it is appalling that such an important matter can be treated 
with such contempt. It is welcomed that the Council’s assessment, for the 
purposes of the Inquiry, included visits to the various properties, and came to
a conclusion diametrically opposed to that of the appellant. 

Most of the homes assessed in the three village
visual detriment and for some, the level will be severe. The visual impact o
100 metre and more moving structures, on an upward slope behind these 
properties, which will make the wind turbines appear half as high again, would 
be oppressive and the harmful effect that would have on the living conditio
of the residents warrants the dismissal of the appeal.  

6.9 Local residents also contend that insufficie
the appellant to the wider impact of the
Not only will the wind turbines b
gardens, but residents and their visitors will see them every time they leave or 
approach their village, and several times on any journey in and around the
area. The proposal would fundamentally change the look and feel of the 
landscape and the rural living environment. 

6.10 There has been much esoteric debate about ‘landscapes with wind farms’ 
versus ‘wind farm landscapes’ and the various characteristics of each. However
defined, given the wind farms built and consented locally, what it boils down t
is that residents of
impossible to travel in any direction from their houses without being 
confronted by massive wind turbines. It will be like living in the middle of one 
huge wind farm. That cannot be right. 

Recreational and Heritage Matters 

6.11 Local residents wish to draw the attention of the Secretary of State to the 
response of English Heritage in respect of the 6 turbine scheme123. Whilst
acknowledging the removal of the worst offending turbines from the original 
scheme in an attempt to mitigate the significant harm the original scheme 
would have caused to the setting of Burton Agnes Hall, English Heritage stated 
that ‘The application [for six turbines] should be refused unless it can be 
clearly demonstrated that the har
of the proposals’. 

                                       
 
121 Hawkins x-e 
122 Frampton x-e 
123 CD8.8 
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 has by using national average as opposed to regional figures 
exaggerated the likely generation of renewable energy by some 13% and, by 

 

nificantly in the direction 
otection of the designated heritage assets which stand to suffer harm. 
eritage clearly perceived harm that was just below substantial. Local 

ck 

ighly 
 

 
s. 

nes, suggests that the 

 

strengthen local decision-making. The ‘golden thread’ favouring sustainable 
opment is recognised but, the Framework does not give carte blanche for 

development to occur at any cost. It contains protections against unsuitable 
f the local perspective. 

 has been overwhelmingly against the proposal. 
ed Ward 

y, whose paintings have shown and immortalised our landscape to the 
world, has also opposed this desecration of the Wolds. 

f 
the Secretary of State that, particularly in rural England, it is the fabric of 

 Those 

                                      

6.12 The appellant

failing to adopt the DTI recommended methodology for assessing fossil fuel 
generation, exaggerated the carbon dioxide savings by some 30%. 

6.13 Given that the benefits of the proposal have already been reduced by more
than 33%, through the deletion of three turbines from the scheme, the 
balance of harm versus benefit must have moved sig
of the pr
English H
residents believe that the reduction of claimed benefits tips the argument ba
towards dismissal of the appeal. 

6.14 The appeal site is close to many amenities which are well-used and h
valued by local people and tourists alike: the Hockney Trail, the Scenic Motor
Route, and walking and cycling routes advertised by the Council under the ‘big 
skies’ banner. These would all be significantly damaged by the proposal. 

Cumulative Impact 

6.15 The cumulative effect of this wind farm along with others built, consented, and 
in the planning process, would be adverse and overpowering. The wind farms
are completely out of scale and overwhelm local villages and their amenitie
The doubling in size of the switchgear building and compound at this site, 
while simultaneously reducing the number of wind turbi
current proposal may be the tip of the iceberg.     

Other Matters 

6.16 Local residents are concerned that the consultation process did not comply
with the guidance extant at the time of the application or the Framework. If 
should be noted that the Framework states that one of its aims is to 

devel

form of development and provisions for consideration o

6.17 From the outset, the local view
All the surrounding Parish Councils, Bridlington Town Council, our elect
Councillors124, the Council’s Planning Committee, our MP and our MEP, have 
repeatedly voiced their opposition. The world-renowned local artist, David 
Hockne

6.18 Finally, the deep damage this experience has done to the community should 
not be under-estimated. It has been split from top to bottom. This is being 
replicated across the country. Local residents wish to draw to the attention o

communities like ours that form the basis for the so-called ‘Big Society’.
communities need to be bolstered, not broken. 

 

ID15  
 
124 ID6, ID14 and 
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character and appearance of the area, including the WALP; (2) the setting and 

7.3 All that needs to be considered in the prevailing policy context and any 

 farm is addressed satisfactorily129.  

ted 

ns and the planning concerns of local communities. The decision to be 
n take into account the cumulative impact of built, permitted and 

cal 

conserved. As a result of concerns expressed by English Heritage131 and the 

                          

Conclusion 

6.19 For all those reasons, the appeal should be dismissed. 

7. The Case for the Appellant 

7.1 The case for the appellant is fully set out in their Opening and Closing 
Statement to the Inquiry125. It can be summarised under a series of headings: 

Introduction 

7.2 The main issues to be considered are the effect of the proposal on (1) the 

thereby the significance of the designated heritage assets at Burton Agnes 
Hall; and (3) the living conditions of local residents through visual impact.  

harmful effects set against the acknowledged benefits of the proposal. 

7.4 As a precursor to that analysis, it is correct to note that very few matters were 
raised in evidence beyond those main issues. A number of local residents gave 
well-considered evidence to the Inquiry that went beyond those main issues 
such as the potential impact on biodiversity, birds, and tourism. However, 
none of these observations weigh heavily against the proposal. 

7.5 In terms of the WMS126 and the subsequent guidance127, it was made 
abundantly clear in the House of Commons debate128 that there is no new 
policy. Rather, the objective is to ensure that decisions reflect the 
environmental balance outlined in the Framework and, in particular, that any 
adverse impact from a wind

7.6 In essence, the impacts of the proposal at issue were acceptable at the time of 
the originating application or have been made acceptable through subsequent 
amendments.  

7.7 The appellant has addressed the bullet points set out in the WMS and repea
in the guidance130. First of all, it has never been claimed by the appellant that 
the need for renewable energy automatically overrides environmental 
protectio
made ca
proposed wind turbines on the basis of the evidence presented. Whether lo
topography is predominantly flat or undulating is a matter of judgement. 
However, local topography has been a key factor in the design of the proposal. 
Great care has been taken to ensure that heritage assets are properly 

             

and Frampton in-c and x-e 

 
125 ID1 and ID22 
126 CD10.15 
127 ID17 
128 ID4 
129 Paragraph 98 of the Framework refers 
130 Hawkins 
131 CD8.7 
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 those residents in 

sion 

 
 

ind 
ld follow the approach set out in 

permission is a material consideration when considering impacts on the historic 
ffects. 

ment 
. The 

                                      

Council132, three wind turbines were deleted from the original scheme and two 
others reduced in height.  

7.8 Completing analysis of the WMS and succeeding guidance, it is important to 
note that the appellant conducted a very thorough pre-application consultation
process with the local community133. It is also fair to consi
meeting called by Rudston Parish Council was only open to
the Parish, their consultation134 does not show that the majority who gave 
their views were against wind turbine development in general. It cannot be 
concluded that there is overwhelming public opposition to the proposal. 

Policy Matters 

7.9 While the development plan retains its status, the key policy driver is the 
Framework and, in particular, paragraph 215. The Council has 
acknowledged135 that the development plan is out of date so that the deci
making procedure in paragraph 14 of the Framework is engaged.  

7.10 Planning permission should be granted unless the adverse impacts of doing so
would significantly and demonstrably outweigh the benefits when assessed
against the policies in the Framework as a whole. The appellant interprets 
‘significantly and demonstrably’ as meaning, in this context, that there would 
need to be ‘clear blue water’ between the adverse impacts and the benefits, 
before a refusal of planning permission could be justified. 

7.11 In terms of the Framework, paragraphs 93 to 98 are central and especially the 
latter which states that development of the sort proposed should be approved 
if impacts are (or can be made) acceptable, unless of course, material 
considerations indicate otherwise. It is also important to acknowledge that 
footnote 17 to paragraph 97 of the Framework sets out that for onshore w
energy development, planning authorities shou
EN-3136 when read together with EN-1137. Only for wind energy are the 
National Policy Statements brought directly into play by the Framework.  

7.12 Of particular note, paragraph 5.9.18 of EN-1 advises on landscape and visual 
effects of energy development and paragraphs 2.7.46 to 2.7.51 of EN-3 deal 
with the landscape and visual effects of onshore wind projects. Paragraph 
2.7.43 of EN3 is also important, advising that a time limit on a grant of 

environment. This advice is equally applicable to landscape and visual e

7.13 Notwithstanding paragraph 215 of the Framework, policies in the develop
plan remain material considerations to which some weight may be given
dominant policy is LP Policy EN25. Given that the test of ‘undue harm’ it refers 
to brings a planning balance into play, it complies with the approach of the 
Framework. Having said that, the reasoned justification, concerning the WALP, 

 
 

d in the Statement of Community Involvement CD10.1 

aster x-e 

132 CD8.6 
133 Reflecte
134 CD11.1 
135 ID2, ID21 Lanc
136 CD6.9 
137 CD6.8 
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y, 

 
 

on of the WALP. The Council argues that the 

t 
 

signations 
 unduly 

almost impossible for a wind farm in this area to fail to break the skyline.  

licy 
SP1  gives examples of such, as well as skylines. However, whatever 

y 
itself, of views generally. 

                                      

clearly does not. In terms of LP Policies EN2 and EN3, the assessment of 
development against harm is more rigorous.  

7.14 The Council readily acknowledged138 that for these policies to operate properl
the correct test should be that of no undue harm, as set out in LP Policy EN25.  

7.15 LP Policy EN2 is of little assistance in terms of wind energy development being
clearly aimed at new buildings, not wind turbines. However LP Policy EN3 does
raise important issues. If it is read on the basis that it seeks to prevent undue 
harm, as the Council accepts139, then it has substance.  

7.16 However, there is a wider issue in the lack of any landscape character 
assessment to justify the designati
Landscape Character Assessment 2005140 retrospectively underpins the 
designation and LP Policy EN3. The appellant does not see this as an 
appropriate approach141. Policies must be justified at the time of adoption, no
later. The Landscape Character Assessment 2005 was published in order to
inform the new Local Plan, not the old one. 

7.17 The Council also sought to argue that it would be reasonable to assume that 
the values of the Ryedale Wolds Area of High Landscape Value can be applied 
to the area of the appeal site, which is within another local authority area. 
That, again, is an inappropriate approach. It is not possible to borrow policy 
from another local planning authority.  

7.18 In any event, the reasoned justification for LP Policy EN3 is aimed at tourism 
and recreation142. That is not to suggest the policy is not applicable but given 
the unavoidable prominence of wind turbines, it needs to be approached with 
caution. Moreover, EN-3143 makes it clear that local landscape de
should not be used in themselves to refuse consent, as this may
restrict acceptable developments. 

7.19 JSP Policy SP1 refers to the character and distinctiveness of settlements, and 
their settings, and as set out in one of the Councils reasons for refusal144, 
important skylines and views. As was made clear in evidence145, it would be 

7.20 In the context of wind energy development, this aspect of JSP Policy SP1 is not 
helpful. In relation to important views, Table 9.1 that appears below JSP Po

146

construction the Council might place upon it147, Table 9.1 focuses itself on 
particularly important views. No mention is made in Table 9.1 or the polic

 
 

 3.18 and 3.19 

nd Hawkins in-c 

x-e 

138 Lancaster x-e 
139 Lancaster x-e 
140 CD7.10 
141 Frampton x-e 
142 CD1.2 Paragraphs
143 CD6.9 Paragraph 5.9.14 
144 CD10.7 
145 Lancaster x-e, Frampton a
146 CD1.1 Page 122 
147 Lancaster in-c and x-e, Frampton 
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by its 
 

 

7.22 In terms of JSP Policy SP4, and the way it approaches the Yorkshire Wolds 
scape Character Area, the appellant takes no issue so long as 

the test is understood to be that no undue harm is occasioned, as the Council 
 
.   

hat it 

 approach of the Framework.  

2005 Landscape Character Assessment. 

ts of 
he Council, in their 

warranted and contrary to the intentions 
ing and 

 
 

7.21 Table 9.1 also assists in the interpretation of what JSP Policy SP1 means 
reference to important edges and settings to settlements. It seems clear that
the policy seeks to identify and protect settlements where edges and setting
play an important part. This does not stretch to all settlements. 

Regional Land

readily accepts148. Like LP Policy EN20, JSP Policy ENV6 is, as accepted by the
Council149, out of date because it fails to include any sort of balancing exercise

7.23 Considering the development plan as a whole, the Council acknowledges t
is out of date150. LP Policy EN25 is the dominant policy and, while dated, 
accords with the

7.24 In terms of other policy documents, it is common ground151 that the DSD 
attracts little weight because of the stage of preparation it has reached.  

7.25 The Interim Guidance on Wind Energy Development152 also carries little 
weight153. With regard to the AECOM report154, all agree that it is a strategic 
document155. It is not a capacity study and even as a sensitivity analysis, it 
provides little assistance. Neither is there any real analysis of capacity in the 

Landscape Impacts 

7.26 The appellant accepts that their material and evidence on landscape matters 
can be compared directly to that put forward by the Council. Some poin
clarification are needed, however. Both the appellant and t
evidence, adopt an incremental approach to cumulative assessment. The 
appellant is correct to look at the purpose of recreational use, and of those 
using them156.  

7.27 In terms of the approach of the Council to vertical scale comparators, such 
criticisms could be made about wind energy development anywhere in lowland 
England. Such criticism is therefore un
of the Framework, EN1 and EN3. The Council also relies on advice in Sit
Designing Wind Farms in the Landscape157 for its point that the proposed wind
turbines being greater than a third of the height of the landform on which they
are proposed.  

7.28 Again, this would be the case anywhere in lowland England and, as with the 
previous point, it betrays the danger of applying advice on development in 

                                       
 
148 Lancaster x-e 

er and Carter x-e 

on in-c and Lancaster x-e 

cision CD5.33 Paragraph 11 refers 

ragraph 7.31 justifies that approach 

149 Lancast
150 ID2, ID21 and Lancaster x-e  
151 Frampt
152 CD2.3 
153 As found by the Inspector in the Fraisthorpe de
154 CD2.2 
155 A2 Paragraphs 5.8-5.25 
156 CD7.1 Pa
157 CD7.3  
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advice it provided, to Officers and Members of the Council, requires careful 
idence 

ography and geology in an attempt to demonstrate the 
importance to settlements of their physical surroundings160. The same could be 

 

 
ind farms 

aracteristic of the general area of the appeal site. 

 no 
rm 

 character effects163 
development is 

nges in views of the WALP out to approximately 2.5 
 the appeal site is on the southern boundary, and 

 but accepts that the phrase 

                                      

Scottish landscapes to lowland England. In relation to public attitude surveys, 
and the concept of valency, the appellant has adopted a precautionary 
approach and assumed landscape impacts to be adverse. 

7.29 As a starting point, the detailed work of the Council’s LVIA Team, and the 

analysis. It does not deserve the faint praise offered by the Council in ev
to the Inquiry158. In relation to landscape sensitivity, there is information in 
the LCA159 but this is not detailed enough to be used to analyse a specific 
proposal. There is no landscape capacity study. 

7.30 The Council made much of the impact of the proposal on the setting of 
settlements but, notwithstanding what JSP Policy SP1 and LP Policy EN2 have 
to say on this matter, this is a consideration that attracts little weight. That is 
emphasised by the Council’s use of relationships with the agricultural 
landscape, top

said of any English village and there is nothing out of the ordinary about the 
settlements at issue here. 

7.31 In terms of landscape character impacts, it is plain, first of all, that suggesting
that wind farms are not presently a characteristic of LCA 13D is too narrow a 
view. The landscape will inevitably be influenced by the permitted Fraisthorpe
and Carnaby developments, albeit that they are in another LCA. W
will be a clear ch

7.32 In terms of LCA 15A, the Council agreed that views out were not a key 
characteristic161. As demonstrated by Viewpoints 11 and 18162, there will be
significant effects on the landscape character of this area. While the wind fa
would be visible, it would be perceived as part of a different landscape area.  

7.33 In terms of LCA 19C, there will be no significant landscape
noting that the described sensitivity of the area to wind energy 
to development within that particular LCA. The Council acknowledged164 that 
at most, the impact would be that of a landscape with wind farm, not a wind 
farm landscape165. 

7.34 The reasons behind the designation of the WALP are unclear. There would be 
significant cha
kilometres166, However,
occupies but a very small part, of the WALP. The Council does not claim that 
the phrase ‘valued landscape’ in paragraph 109 of the Framework extends to 
any landscape that might be subjectively valued

 

raphs 3.1.1 to 3.1.6 

h 3.4.5 

s 
.30 

e x-e 

 
158 CD7.14 C1 Parag
159 CD7.10 
160 C1 Paragrap
161 Steele x-e 
162 CD 10.4 Figure
163 A2 Paragraph 6
164 Steel
165 C1 Paragraph 3.2.16 as corrected 
166 Hawkins x-e  
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 evitability of significant landscape and 
s from commercial wind energy development makes such effects 

169

 

The Council confirmed that it took no issue with the design and layout of the 
 

 
hing that elevates the sensitivity of the landscape to a 

level above that which might be expected. Against that, the wind turbines 

terial 

Living Conditions 

  sequence of appeal decisions174, the correct ‘test’ to apply to 

, it 

                                      

refers to landscapes whose value is explicitly recognised through 
designation167. 

7.35 In order to interpret the differences between the appellant and the Council’
evidence, a comparison table was produced168. This shows agreement that 
significant visual effect would be experienced out to just over 7 kilom
from any of the wind turbines. Although the appellant and the Council disa
on the significance of visual effects from some viewpoints, in terms of the 
closer viewpoints, the conclusions are broadly the same. 

7.36 The appellant makes no claim that the in
visual effect
acceptable . However, the inevitability of significant impacts means that 
there would have to be something more than the mere presence of significant
impacts to overturn the presumption in favour set out in paragraph 14 of the 
Framework.  

7.37 
proposal170 and there is no evidence that the appellant has failed to minimise
its impact. The issue is purely one of location.  

7.38 However, there is no evidence of any key views of particular importance, that 
the landscape is small scale, any sense of wildness. Notwithstanding the WALP
designation, there is not

proposed are not the largest that might be proposed171, and the number of 
wind turbines proposed has been reduced pre- and post-application. 

7.39 On top of that, the time limited nature of the permission sought is a ma
consideration172. The Council accepted173 that wind energy development is 
reversible in landscape terms.  

7.40 Derived from a
such matters is familiar and has been endorsed by the Secretary of State175. 
No process for the evaluation of visual impacts is required, what is needed is a 
planning judgement. 

7.41 As to the way in which the appellant assessed impacts, it is a counsel of 
perfection to suggest that each property must be visited. The appellant and 
their consultants are in a difficult position in attempting to gain access to 
properties of those who may object quite strongly to proposals. Ultimately

 
 

.8 Paragraph 5.9 and CD 6.9 Paragraph 2.7.48 

 

articular 
.7 Paragraph 10 of SoS Decision Letter 

167 Lancaster x-e 
168 ID5 
169 Noting CD6
170 Lancaster x-e 
171 As at Fraisthorpe for example CD5.33 refers
172 CD6.9 Paragraph 2.7.43 refers 
173 Steele x-e 
174 CD5.26 in p
175 CD5
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7.42 The separation distance between the wind turbines and a property is not the 

 

e. 

 
on Agnes Hall. The joint position is that some harm would be 

it would be less than substantial and, following the approach 
Framework, would need to be balanced against the obvious public 

 

 listed buildings at issue. By approaching matters in the 
t 

  

7.46 rlined by the recent judgement in Bedford 
t 

l 

183

matters little because, armed with the evidence, site visits take place as part 
of the Inquiry process. 

only relevant factor176. However, it is a guide to the possibility of any adverse 
visual impact and the consequent effect on living conditions. Other appeal
decisions177 are instructive in this regard and at a minimum separation 
distance of 960 metres, notwithstanding topography, it would be surprising if 
any significant issue with visual impact was identified. There would be no 
failure of the required ‘test’.    

Cultural Heritage 

7.43 Again, as confirmed by the Council178, there are no differences in methodology 
that prevent proper comparison of the appellant and the Council’s evidenc
The appellant’s evidence on archaeology was not contested179. There was 
much agreement between the appellant and the Council in relation to the 
impact on the setting and thereby the significance of the designated heritage
assets at Burt
caused but that 
of the 
benefits of the proposal. 

7.44 The Council accepted that, on its own, the harm to the setting and thereby the 
significance of the designated heritage assets at Burton Agnes Hall would be 
outweighed by the acknowledged public benefits of the proposal180.  

7.45 The question of how Section 66(1) of the Planning (Listed Buildings and 
Conservation Areas) Act 1990 should be applied is of central importance. 
Notwithstanding the conclusion in the Barnwell Manor Case181, now in the 
Court of Appeal, the appellant is of the view, consistent with the more recent
Coleman judgement182, that the duty to have special regard can be properly 
discharged by a careful and detailed assessment of the impact of a proposal on 
the setting of the
manner set out in paragraphs 131 to 134 of the Framework, and making i
plain that there has been special regard, the statutory duty will be discharged. 

That conclusion has been unde
Borough Council v Secretary of State for Communities and Local Governmen
and NUON UK Ltd [2012] EWHC 4344 (Admin) which highlights that specia
regard, as required by Section 66(1), and special weight, are incongruent 
concepts .  

                                       
 
176 As confirmed in CD10.4 and Hawkins x-e 
177 CD5.1-CD5.41 
178 Carter x-e 
179 A7 
180 Lancaster x-e 
181 CD4.1 
182 CD4.2 Paragraph 68 
183 ID23 and ID25 
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is out of date meaning that the test of acceptability, overall, is that set out in 
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tached as Inquiry Documents for further perusal. 

 
nd maintains that the appeal 
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nes on a slope, 
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nd 

uld be dismissed. 

                           

Conclusions 

7.47 As set out, the Council and the appellant agree that the test of acceptability in 
terms of all the policies put forward is that there should be no undue harm, a
set out in LP Policy EN25. It is also common ground that the development plan

the final bullet point of paragraph 14 of the Framework. In that context,
would have to be ‘clear blue water’ between the adverse impacts of the 
proposal and the benefits to justify dismissal of the appeal. The benefits of the 
proposal are acknowledged to be significant. Against that, the only areas of 
dispute between the main parties relate to the impact on the landscape and 
living conditions. There is agreement as to the extent of the im
heritage terms.  

7.48 The very fact that there are no issues that remain in relation to aviation, 
national landscape designations, nature conservation, noise, shadow flicker 
anything else weigh in favour. 

7.49 With all that in mind, and having regard to the Framework, an
14, 98 and 187 in particular, there is the clearest of 
should be allowed and planning permission should be granted for the proposal.

8. Interested Persons 

8.1 A number of interested persons spoke at the Inquiry and most submitted a 
transcript, all of which are at
In that context, and given that local residents views have been put forward 
and reported collectively through their Closing Statement, I have but briefly 
summarised the submission of each contributor.    

8.2 Councillor Andy Burton184 represents the Wolds Weighton Ward, sits on the
Strategic Planning Committee of the Council a
should be dismissed on the basis of the damage the proposal would cau
itself, and in association with other schemes, to the landscape of the Wolds, 
and the setting of Burton Agnes Hall.   

8.3 Garry Burt185, a resident of Burton Agnes, and a retired post-graduate 
Chartered Engineer with experience of power generation for grid stability 
purposes, objects to the proposal principally on the basis of the effect on the 
surrounding landscape, and of the visual impact on living conditions of lo
residents, magnified by the position of the proposed wind turbi
raised well above properties in Thornholme and Haisthorpe.  

8.4 Concern was also expressed about cumulative impact, traffic generation, the 
reliability of photo-montages, the financial motives of the appellant, and the 
efficacy of the figures put forward by the appellant relating to the capacity 
factor and carbon dioxide savings. The final conclusion put to the Inquiry w
that if the recent political debate around the WMS was to be believed, a
count for anything, the appeal sho

            
 
184 ID6 
185 ID7 
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cognition within it of the differing emphasis to be placed on 

propos e, was welcomed.  
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to be specified, and tourism. 
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y. 

 

number of wind turbines. Points were also made about 

                                      

8.5 In the discussion that took place on conditions, Mr Burt raised concer
the potential for excess amplitude modulation to have a detrimental impact on 
living conditions of Thornholme residents, in particular, given the prevailing 
wind direction. It was suggested that a condition of the sort applied at Den
Brook ought to be applied.  

8.6 Mrs Sue Burt186, a resident of Burton Agnes, objects to the proposal, raising a 
series of issues. First, the difficulties for local residents in following the vast 
quantity of material produced by the appellant were highlighted. Second, the
WMS, and the re

als like that at issu

8.7 The agreement between the appellant, the MoD and the Council over a 
Grampian condition to deal with radar concerns was noted but the Secretary 
State was asked to consider how the uncertainty this would bring to whet
the proposal would proceed would play with local residents’ well-being. The 
visual impact of the wind turbines proposed was covered and, in particular
doubts were raised about the conclusion about it arrived at by the appel
and Council Officers. The impact on the landscape was also a source of 
concern and the extent of local opposition was made clear.     

8.8 George Hornsey187, a resident of Haisthorpe, objects to the proposal on a 
number of grounds notably the visual impact of the wind turbines proposed, on 
their own and cumulatively with others, on local residents and the surrou
landscape; the effect on the setting and thereby the significance of Burton
Agnes Hall; archaeological matters; and the threat to wildlife, and birds in 
particular. Concern was also expressed about noise, the efficacy of the 
planning process, and flooding.   

John Daniels188, a Parish Councillor for Carnaby, which also cover
Haisthrope, objects to the proposed wind farm, drawing attention to the e
of local opposition in the context of the WMS. Concerns were also express
about the potential impact on the health and well-being of local residents 
through ultrasound and infrasound, the need for a minimum separation 
distance between wind turbines and dwellings 

8.10 Kylie Daniels189, a resident of Carnaby expressed opposition to the proposal 
principally on the basis of the likely impact on tourism and, as a result, th
local econom

8.11 Gerry Smith190, a local resident, put forward a comprehensive objection 
centred around the visual impact of the proposals and the manner in which 
this aspect has been dealt with in appeal decisions, with reference to the so-
called ‘Lavender test’. Issues were also raised about cumulative impact, 
tourism, the nature of the planning balance, whether 25 years could be viewed
as temporary, and the development of the scheme and, in particular, the 
reduction in the 

 
 
186 ID8 
187 ID9 
188 ID10 
189 ID11 
190 ID12 
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8.12 Dr Chris Shipley a resident of Thornholme, spoke in support of the proposal 

e of 
re 

 

ht to be approved.     

on, a local resident, observed that on 26 July 2013, when he was 
 

n 
o 
 

 

e potential for flooding as well as 
lighting and visual impact. 

 Cherie Blenkin a resident of Roos, near Withernsea, asked that I visit Roos to 
gain an appreciation of the impact of the wind farms around the village, and in 
particular, the Tedder Hill cluster192, on the landscape, the setting of 
designated heritage assets, and local residents193. Concern was also raised 
about the use of the minor material amendment procedure to amend proposals 
post-approval, and the difficulties this causes for local residents who can find 
that what is built is rather different to what they thought had been approved.  

.18 Steve and Julia Hey of the No to Wolds Wind Farms Group, took part in the 
discussion on conditions and raised issues around the potential for interference 
with mobile telephone networks and the need for a decommissioning bond to 
ensure that the wind farm will be removed, without difficulty, as the end of the 
life of the permission.   

                                      

whether bringing schemes like this forward is an urgent necessity given the 
number of wind farms operational, consented, and in the planning pipeline. 

as the son of one of the landowners involved outlining that it is very easy to 
say that such schemes are a money-making vehicle for generators and 
wealthy landowners. In this case, the landowner that Dr Shipley spok
operates a small dairy farm which has been under financial pressure for mo
than 10 years. It has continued operating because of tradition and the 
importance of the employment it secures. If financial pressures resulted in a 
move away from dairy to arable, there would be a loss of jobs.  

8.13 The proposal would generate income that would assist three local family-
owned farms and give security of employment for them and others. As a 
resident, Dr Shipley observed that he has no issue with the potential presence
of wind turbines – they would be important in energy terms, neither offensive 
nor oppressive, and oug

8.14 William Dys
travelling to the Inquiry, the wind turbines at the Lisset wind farm were
stationary.  

8.15 Peter Ayling191 representing the Ramblers’ Association, put in his submissio
to the Inquiry but because of the length of time other submissions took, had t
leave before getting the opportunity to speak to it. In the interests of fairness,
the submission merits recording, and reporting. It raises objection to the 
scheme on the basis of landscape impact and safety concerns because of the
degree of separation between the wind turbines and the two Green Lanes that 
cross the site.   

8.16 Hilary Giles who lives opposite the proposed entrance to the site, expressed 
concern about surface water run-off and th

8.17

8

 
 

proposal at issue here. I visited Roos and its surroundings 
rning of 2 August 2013.  

191 ID13 
192 CD5.15 reproduces my decision on that case 
193 I undertook to do that but in a private, albeit professional, capacity as the situation around 
Roos has little or no bearing on the 
on the mo
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(nos.5 to 8), 

 
 

 12 

an 

ot pursue their first reason for refusal and there 
is clearly no good reason why, subject to that condition, which I deal with 

 
 

9. Conditions 

9.1 A list of conditions agreed between the appellant and the Council was 
submitted to the Inquiry194. These deal with time limits and site restoration 
(nos.1 to 4), issues around construction and associated traffic 
design and appearance (nos.9 to 13), ecology (nos.14 to 15), shadow flicker 
(no.16), potential interference with televisions (no.17), archaeology (no.18), 
the approved plans (no.19), highway matters (nos.20-21), community liaison
(no.22), aviation safeguarding (nos.23-24), including the Air Defence Radar
Mitigation Scheme, and noise (no.25). There is also a series of guidance notes 
that provide information relating to the noise condition.  

9.2 I have analysed these conditions, and others suggested by local residents, as 
part of my conclusions below.  

 

 

 

 

 

 

 

 

 

10. Inspector’s Conclusions 

10.1 The proposal was recovered for determination by the Secretary of State on
March 2013 because the appeal involves proposals which raise important or 
novel issues of development control, and/or legal difficulties.  

10.2 The MoD originally objected to the proposal on the basis that it would have 
unacceptable impact upon the Air Defence radar at Staxton Wold. However, 
following discussions with the appellant, the Defence Infrastructure 
Organisation wrote to PINS on 20 May 2013195, withdrawing the objection, 
provided that a suitable Grampian condition to secure an Air Defence Radar 
Mitigation Scheme was imposed on any grant of planning permission. As a 
consequence, the Council did n

below, concerns about Air Defence radar should weigh against the proposal. 
[2.3, 5.40, 7.48 & 8.7] 

10.3 However, the Council maintained its position that while the proposal at issue
would bring benefits, it would have unacceptable landscape, cultural heritage,

                                       
 
194 ID18 
195 CD10.14 



Report APP/E2001/A/13/2190363 
 

 
www.planningportal.gov.uk/planninginspectorate        Page 30 

is 

shadow flicker, 
in particular, and various other matters. [7.2] 

wever, while LP Policy EN25 is clearly aimed at proposals for renewable 

r 
Policy 

t 

ce 

s. [4.1-4.8] 

 

nt 

. [4.9-4.10, 5.48, 5.56, 

strably outweigh the 
benefits, when assessed against the policies in the Framework taken as a 
whole. The main issue needs to be considered in that light. [5.48, 5.57 & 7.47]   

and living conditions impacts. Local residents raised a number of other reasons 
why the scheme should be resisted too. [5.58] 

10.4 Against that overall background, the main issue to be considered in this case 
whether any benefits of the proposal are sufficient to outweigh any harmful 
impacts on the character and appearance of the surrounding landscape, the 
setting and thereby the significance of designated heritage assets, the living 
conditions of local residents, through visual impact, noise, and 

The Policy Background 

10.5 In terms of the development plan, the Council agrees with the appellant that 
LP Policy EN25 is overarching and that all other development plan policies 
need to be read in the light of the reference therein to renewable energy 
projects being acceptable provided that they do not cause undue harm to the 
landscape and living conditions, amongst other things. [5.48-5.54, 7.9-7.23] 

10.6 Ho
energy, like wind farms, it is just one policy of the development plan. It does 
not stand above other LP or SP policies and those policies need to be 
addressed on the basis of what they actually say, not what the parties conside
they ought perhaps to say. The reference in paragraph 3.111 to how LP 
EN25 ought to be applied, in the light of EN Policy EN3, adds weight to tha
conclusion. [4.7, 5.50 & 7.13] 

10.7 While LP Policy EN25, read in isolation, might be said to be Framework 
compliant in some ways, it does not contain any explicit mechanism to balan
benefits against harm. Neither, importantly, does it make any reference to 
how harmful impacts on the settings of listed buildings or other designated 
heritage assets ought to be addressed. The other relevant SP and LP policies 
contain no explicit or implicit means to carry out a balancing exercise that the 
Framework require

10.8 It is correct to observe that the development plan is of some vintage but that, 
on its own, does not render it out of date. The DSD has yet to be examined
and is, therefore, at too early a stage to be afforded anything more than 
minimal weight. Of more relevance, the relevant policies of the developme
plan are not consistent with the approach of the Framework. On that basis, 
having regard to paragraph 215 of the Framework, the relevant policies of the 
development plan must be considered to be out of date196

6.4, & 7.23-7.24] 

10.9 Obviously, this does not obviate the need to assess the proposal against the 
development plan. However, it does mean that the Framework and paragraph 
14 in particular, carries more weight as a material consideration. For decision-
taking197 this means, of relevance, granting permission unless any adverse 
impacts of doing so would significantly and demon

                                       
 
196 CD4.2 Paragraph 7 sets out the Courts’ view on the matter 

 197 Unless, of course, material considerations indicate otherwise
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s, 
and minimising vulnerability, and providing resilience, to the impacts of 

 

t even 

maximum rated generating capacity of 2MW. On that basis, the wind farm 

 

and 16,000 tonnes of Carbon Dioxide. Even if these figures are further reduced 
umber 

is 

f 
newable 

e 

limate Change Act requires the UK to reduce greenhouse gas emissions 
t 80% below 1990 levels by 2050203. On that overall basis, EN-1 

 

rgent204. While there are other ways in which 

                                      

Benefits 

10.10 One of the core planning principles of the Framework is that planning shoul
support the transition to a low carbon future in a changing climate and 
encourage the use of renewable resources (for example, by the development 
of renewable energy). Reflective of wider Government energy policy198, 
paragraph 93 of the Framework explains that planning plays a key role in 
helping shape places to secure radical reductions in greenhouse gas emission

climate change, and supporting the delivery of renewable and low carbon 
energy and associated infrastructure. Paragraph 98 says that applicants for
energy development are not required to demonstrate the overall need for 
renewable or low carbon energy. Moreover, it must be recognised tha
small-scale projects provide a valuable contribution to cutting greenhouse gas 
emissions. [4.13] 

10.11 As set out in the SoCG199, each of the 6 wind turbines proposed would have a 

would have a maximum rated generating capacity of 12MW. The original 
DAS200 set out that on the basis of the original maximum rated generated 
capacity of 18MW the proposal would generate, on average, as much 
electricity as is used by approximately 10,000 local households in a year, and
save about 24,000 tonnes of Carbon Dioxide emissions.  

10.12 Clearly the reduction from 9 wind turbines as originally proposed to the 6 at 
issue in this appeal, will reduce those figures to about 6,600 local households 

in accordance with the criticisms made by local residents, reducing the n
of households by 13%, and the carbon dioxide emissions saved by 30%, they 
remain significant nonetheless. [5.46, 6.13 & 8.4] 

10.13 The UK Renewable Energy Roadmap Update 2012201 confirms that the UK 
legally committed to delivering 15% of its energy demand from renewable 
sources by 2020 contributing to our energy security and decarbonisation 
objectives. The UK appears to be on track to meet that target and some local 
residents have said that weighs against the proposal. However, the figure o
15% is not a ceiling and Government energy policy clearly expects re
energy schemes to have a pivotal role to play in the UK energy mix in th
decades beyond that202. [8.11] 

10.14 The C
by at leas
states that it is necessary to bring forward new renewable energy generating
projects as soon as possible and the need for new renewable energy 
generation projects is therefore u

 
 

lar and as outlined in CD10.11 (SoCG) 

ment (Appeal Documents) CD10.1 

ord 
 

198 CD6.8 and 6.9 in particu
199 CD 10.11 Paragraph 4.1 
200 Design and Access State
201 CD6.14 Paragraph 1.1 
202 CD6.14 Ministerial Forew
203 CD6.14 Paragraph 1.3
204 CD6.8 Paragraph 3.4.5 
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K205.   

ed and carbon dioxide emissions saved, need to be 
earing in mind the approach of the Framework, 
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e 
vely significant amount of economic activity in the local area and the 

region. Paragraph 18 of the Framework makes plain the Government’s 

, 

raph 28 of the 

 
s dip slope 

ing 

s such as wind turbines would add 

ever, 

renewable energy can be generated, EN-1 is clear that onshore wind is the 
most well-established and currently the most economically viable source for 
renewable electricity available for future large-scale deployment in the U

10.15 While the capacity factor of 12MW is less than that originally proposed and the 
figures for households serv
downgraded accordingly, b
reflective of wider Government energy policy, the renewable energy that the 
scheme would generate attracts significant weight in its favour. Paragraph 3
of the recent guidance indicates that the capacity factor can be useful 
information in considering the energy contribution to be made by a proposal, 
particularly when a decision is finely balanced. [10.12] 

10.16 As set out in the appellant’s evidence206, and not directly disputed, the 
construction, operation and ongoing maintenance of the proposal will generat
a relati

commitment to securing economic growth in order to create jobs and 
prosperity. In that context, the economic activity the proposal would generate 
attracts significant weight on the positive side of the balance. On top of that
the proposal would also produce an income for the landowners that would 
improve the ongoing viability of the farms concerned. Parag
Framework strongly supports the development and diversification of 
agricultural and other land-based rural businesses in order to support a 
prosperous rural economy. This is an added benefit of the proposal. [8.12] 

Landscape 

10.17 The appeal site lies within the Yorkshire Wolds in Landscape Character Type 
13: Open High Rolling Farmland207 as set out in the East Riding Landscape 
Character Assessment of 2005.  

10.18 The relevant key characteristics of this landscape character type are helpfully
set out as being: the elevated rolling landform of the Yorkshire Wold
falling east; a large scale open landscape with long distance views and 
dominated by the sky; large and very large rectilinear arable fields; 
fragmented hedgerows that are severely clipped; and very few trees result
in an open landscape208.  

10.19 LCT13 is described as attractive with few skyline features that draw the eye 
and sensitive to change. In dealing with sensitivity and capacity, the study 
makes the point that adding structure
uncharacteristic features to the Wolds and the land form would facilitate long 
distance views of them, thus extending the potential visual impact. How
the point is also made that there are extensive views across the landscape 
which is relatively featureless and the suggestion that wind turbines will be 

                                       
 
205 CD6.8 Paragraph 3.4.3 
206 A6 Paragraph 5.1(2) 

r as LCT13 207 Referred to hereafte
208 CD7.10 Page 167  
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prominent and vertical features to be avoided has to be seen in that light209

[5.10] 

10.20 The appeal site also lies within the WALP. Paragraph 3.20 of the reasoned 
justification to LP Policy EN3 states that commercial wind farms are likely to be 
an incongruous element in the landscape, conflicting with the object of the 
landscape designation. However, it is not altogether clear what the objective
the designation was, at the point when it was made. [4.6]  

10.21 It is simply untenable to attempt to import th
neighbouring planning authority for a similar designation. Moreover, LP Policie
EN3 and EN25, and the reasoned justification in paragraphs 3.20 and 3.111, 
date back to 1997. The Landscape Character Assessment followed in 2005
The latter was clearly written in full cognisance of the former. It is very diffic
to see the Landscape Character Assessment as an objective assessment in th
light because its conclusions had be
position in relation to wind energy proposals already adopted. The weight that 
can be attached to its conclusions about sensitivity and capacity need to b
approached with caution, therefore. [5.22, 7.16-7.17 & 7.34]    

10.22 It is also correct to note that EN-1, the relevance of which is emphasised by 
paragraph 5.9.14 of the Framework and footnote 17 advises against using 
local landscape designations in such a prescriptive way. Nevertheless, the 
Council, in closing, and others, argue that because of the designation, which is
intended to be taken forward in the DSD, this is a ‘valued’ landscape for the 
purposes of paragraph 109 of the Framework that should be protected and 
enhanced. [5.55, 6.4, 7.18 & 7.34]   

10.23 Six character sub-areas have been identified within LCT13. The appeal site is
within Character Area (LCA) 13D: North Wolds Plateau Farmland. It is 
accepted that this sub-area would suffer significant direct landscape effects in
an area between Woldgate and the A614 north-south, and from Harpham Lane 
to Carnaby Field, west-east and my site visits bore that out. This is an area 2.5
kilometres by 6 kilometres. The appellant accepts that there would be 
significant adverse impac
5.13, 6.6 & 7.35] 

10.24 However, as EN-1 and EN-3210 make clear, energy developments, and in 
particular, commercial-scale wind turbines, are inevitably going to lead to 
significant landscape and visual effects for a number of kilometres around a 
site. While opinions about wind turbines might vary, bearing in mind that th
Framework tells us that we should recognise the intrinsic character and beauty
of the countryside, the precautionary approach adopted, of assuming those 
effects to be harmful, is correct. In that conte
decision-maker is to assess the degree of harm that would be caused in 
landscape terms. [4.15, 5.2, 5.6, 7.12 & 7.28] 

10.25 As a background to that assessment, the WMS and subsequent guidance set 
out that local topography should be a factor in assessing whether wind 
turbines have a damaging impact on the landscape (recognising that the 

 
 
209 CD7.10 Page 175 
210 CD6.8 Paragraph 5.9.18 and CD6.9 Paragraph 2.7.48 
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10.31 There would be views of the wind turbines proposed from south-facing slopes 
and ridges in particular within the neighbouring LCA15A: Gypsy Race Corridor, 

impact on predominantly flat landscapes can be as great or greater than on 
hilly or mountainous ones). [4.16] 

10.26 The wind turbines proposed would be relatively significant in height, breaking
the skyline, and their moving presence in the landscape would be readily 
apparent for a significant distance around the site. The anemometry mast and 
the sub-station compound would also be visible but the former would be lower 
in height than the wind turbines and, subject to its detailed design that cou
be secured by condition, a matter addressed below, less conspicuous because 
of the lattice nature of the structure. The sub-station compound would be 
largely screened by existing hedgerows from the right of way that would pass 

condition, it would not figure prominently in longer-range views.  

10.27 However, the essential qualities of LCT13: the elevated rolling landform; its 
large scale open nature, underlined by extensive rectilinear arable fields, 
clipped hedgerows and lack of trees; and the long distance views dominated 
by the sky, mean that the wind turbines and asso
proposed, while prominent relative to 
Woldgate ridge, would not appear altogether incongruous or out of scale, in 
their landscape setting.  

10.28 I recognise that these are the very qualities that the East Riding Landscape 
Character Assessment uses to suggest that LCT13 is particularly sensitive to 
wind turbine development. I disagree; far from making the landscape more 
sensitive, these qualities, and in particular the grand scale of the landscape, 
and the long-distance views, dominated by the sky, would serve to allow a 
relatively comfortable absorption of the proposal. It is instructive to note that 
the Council’s LVIA Team took a broadly  view in consi
application. [5.8, 5.10, 5.20-5.21, 7.29 & 8.7]   

10.29 Dealing with more specific points, the Woldgate ridge is an important 
landscape feature and the abrupt change in topography and landscape 
character that occurs where the dip slope meets the A614 does lead to a 
definition of the boundary of LCA13D with the adjoining landscape character 
area, LCA19C: North Holderness Open Farmland, that runs into LCA 20C: 
Bridlington to Hornsea Coast. [5.14-5.15] 

10.30 Commercial scale wind tu
that impression will be heightened if and when the wind farms at Fraisthorpe 
and Carnaby are constructed. However, the significant contrast between the 
landscape characters of the dip slope that the wind turbines proposed would 
be set upon, and the coastal plain, and the sharp definition of the boundary 
between them, highlighted by the Council, means that the proposal would not 
serve to undermine the contrast in character between the two in any 
significant way. The appeal site would not appear to be part of the coastal 
plain if the proposal at issue was implemented because the obvious contrast in
landscape characters, and the sharp boundary between them, would remain 
largely intact. [5.16 & 7.31]      
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10.36 However, the distance between the groupings of wind turbines is such that 
 

 of 
t 

Rudston to Bridlington. However, as viewpoint 11211 readily demonstrates
wind turbines would be readily visible but clearly perceived as located on the 
other side of the Woldgate ridge, and not part of the immediate surroundings 
of any viewer within LCA15A. [5.17 & 7.32] 

10.32 The development plan stresses the importance of the setting of settlements. 
While the same point could be made about historic settlements anywhere in 
the UK, to varying degrees, the 
Thornholme grew up in the locations they did can be very clearly understood 
from the surrounding landscape. However, the wind farm proposed would not 
alter those qualities of the landscape, like the soils, the terrain, and sources o
water, that allow the relationship to be appreciated. As such, while the 
proposal would be clearly visible from them, it would not harm the se
these settlements in the landscape. [5.23-5.24 & 7.30]    

10.33 In terms of cumulative impact on the landscape, the WMS and subsequent 
guidance make clear that decisions should take into account the cumulati
impact of wind turbines and properly reflect the increasing impact on the 
landscape as the number of turbines in an area increases. The SEI of May 
2013212 gives details of wind turbines operational, under construction, 
consented, and in planning, within 30km of the appeal site and it is fair to say 
that the area is one that is clearly an attractive one for wind energy 
development, 
much smaller, turbines.  

10.34 The baseline for an assessment of cumulative impact is important to identify 
as a starting point. In my view, it needs to take account of operational win
farms and turbines, obviously, and assume that those under construction, and 
consented, will come forward. Those in planning should attract little weight in 
the assessment because there is no certainty that they will be permitted and 
therefore come to fruition. The cumulative impact of this proposal on the 
landscape therefore needs to be assessed chiefly, in the light of the nine, 
130m high wind turbines recently permitted at Fraisthorpe, about 5km south-
east of the appeal site, the two, 125m high wind tu
5km east, and the operational wind farm at Lissett, about 7km south.  

10.35 If the proposal was implemented, and the wind farms at Fraisthorpe and 
Carnaby are built, there are places where the proposal would be readily visi
in concert with other wind farms. Viewpoint 1 of the May 2013 SEI213 gives a 
good indication of one view from Woldgate. Walking in a south-easterly 
direction along the rights of way across the appeal site, a viewer wo
through the proposed array, with Lissett visible directly ahead, and Fraisthorpe
and Carnaby off to the left. 

they would be readily perceived as being separate from each other. The grand
scale of the landscape and the open views across it, means that the form
the landscape would retain visual dominance and there would be no sense of i

                                       
 
211 CD10.4 Figures 
212 CD10.5 Figures: Figure 9.1 
213 CD10.5 Figures 



Report APP/E2001/A/13/2190363 
 

 
www.planningportal.gov.uk/planninginspectorate        Page 36 

 

se experiences
4]  

 

pe 
sion is 

e proposal, it would be very likely that the appellant would seek 
permission to replace the wind turbines during the twenty five year period, or 
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simply not possible to say with any degree of certainty that the situation will 
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Framework, the proposal would not protect or enhance this valued landscape. 
However, it is not correct to choose one element of the Framework, like 
paragraph 109, and use it to suggest that the failure of a proposal to accord 
with that, means that it fails to accord with the Framework overall. The correct 
place to carry out that exercise is when balancing all the disparate 
considerations that come to bear. I return to that below. [4.2-4.6, 5.29 & 7.38] 

being overwhelmed by wind energy development. On that basis, the 
cumulative impact on the landscape would not be significant. [5.26 & 6.15]    

10.37 Clearly there are lots of leisure experiences available in the area ranging from 
Burton Agnes Hall, walking and cycling routes, and a Scenic Drive. Wind 
turbines are already a characteristic of all of them and from what I saw at my
site visits, have no significant detrimental impact upon them. The proposal 
would add to the number of wind turbines that bear on the leisure experiences 
but given that the form of the landscape would retain visual dominance that 
addition would not lead to any particular devaluation of tho . 
[5.28 & 6.1

10.38 Another factor to consider is the temporal nature of what is proposed and the
fact that it is reversible. As the proposal is promulgated, it would be in place 
for twenty five years then it would be decommissioned and the landsca
restored to its former condition. It was suggested that if planning permis
granted for th

when it came to an end, meaning that the wind turbines would pers
longer. That may be so, but much was made of the fact that twenty five ye
is a long time in terms of the human lifespan too. That is inescapable but it is 
a long time in terms of human advancement too.  

10.39 At present, as EN-1 reflects, wind turbines are the most well-established 
economically viable source for renewable electricity and the benefits that 
provides in combating climate change and improving energy security. It i

be the same in 2040, or thereabouts. It may well be that by then, other ways 
of generating renewable or low-carbon electricity will have become 
established. In that light, the temporary and reversible nature of the proposa
must be highly material to consideration of landscape, and some other 
impacts. [5.3, 7.39 & 8.11] 

10.40 Drawing all these points together, it is my conclusion that for the reasons set 
out, the harm the proposal would cause to the landscape, considered in 
isolation, or in concert with other schemes operational and consented, would
be limited. Moreover, the harm that would be caused would be both tempora
and reversible.  

10.41 Nevertheless, that there would be some harm as a result of it renders the 
proposal contrary to JSP Policies SP4 and SP5 and LP Policies EN2 and EN
their replacement policies in the DSD. With reference to paragraph 109 of the 



Report APP/E2001/A/13/2190363 
 

 
www.planningportal.gov.uk/planninginspectorate        Page 37 

10.42  range of heritage assets. These 

ic 

concentrated its case on the complex of designated heritage assets in and 
t 

 

assets is to inhibit any harm to the assets themselves, or their settings. 

ets, 

 

EWHC 1138 (Admin) . The more recent judgement in Bedford Borough 
N 

 a 

g. However, I do not agree with that assessment and 
 between those two. [5.38-5.39 & 7.45-7.46]  

Heritage Assets 

The appeal site is surrounded by a wide
include Scheduled Ancient Monuments214, listed buildings, conservation areas 
and other recorded archaeological remains and hedgerows of histor
importance. These are set out in detail in the ES215 and in the Council’s 
evidence216.  

10.43 Notwithstanding the plethora of assets in the area, the Council has 

around Burton Agnes, considering that these are the only heritage assets tha
will suffer harmful impacts on their settings as a result of the proposal. English
Heritage shares those concerns but also refers to the impact on a series of 
what are termed archaeological monuments in the Woldgate to Rudston 
area217. Haisthorpe Hall, which lies to the east of the proposal, also needs to 
be considered given the representations of the occupier218. [5.30 & 7.43] 

10.44 The approach of the development plan policies specific to designated heritage 

However, all accept that these policies are out of date because this does not 
reflect the rather different approach to considering impacts on heritage ass
designated, or otherwise, set out in the Framework. [4.3 & 4.8] 

10.45 However, before embarking on the Framework approach to listed buildings, it 
is necessary to consider Section 66(1) of the Planning (Listed Buildings and 
Conservation Areas) Act 1990 having regard to recent developments in the
Courts which were referred to by the main parties at the Inquiry. These are 
East Northamptonshire and others v Secretary of State for Communities and 
Local Government and another [2013] EWHC 473 (Admin)219 and Coleman v 
Secretary of State for Communities and Local Government and others [2013] 

220

Council v Secretary of State for Communities and Local Government and NUO
UK Ltd [2012] EWHC 4344 (Admin), was the subject of post-Inquiry 
submissions by the main parties221222.  

10.46 The Council suggested at the Inquiry that the decision of Lang J does not run
different course to that of Parker J and on that basis, pending the 
consideration of the Court of Appeal, the decision maker must follow the 
course it sets in terms of the weight to be given to any finding of harm to the 
setting of a listed buildin
there is an obvious difference

                                       
 
214 Referred to hereafter as SAMs 
215 CD10.2 Chapter 10 
216 C4 and C5 

at the Inspector reporting on the current appeal conducted those in 
ord as referred to in this paragraph.  

4 & ID25 

217 CD8.10 
218 CD10.1 (Third Party Letters) 
219 CD4.1  
220 CD4.2 
221 It should be noted th
East Northamptonshire and Bedf
222 ID23, ID2
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10.47 Essentially, the former considers that paying ‘special regard’, as required b
Section 66(1) means attaching considerable importance or ‘special weight’ t
any harm to a listed building, or its setting, as a material consideration223

line with that conclusion, the Inspector was criticised for treating harm to the 
setting of a listed building and the wider benefit of th
those two factors were of equal importance. This analysis appears to 
that the approach espoused by paragraphs 133 and 134 of the Frame
I rehearse below, is flawed.  

10.48 The second case224 takes a different course. The judgement concludes th
Inspector did give ‘special regard’ in terms of Section 66(1) and did so by 
carrying out a careful and detailed assessment of the impacts on the setting of
the listed buildings in question, evaluating those impacts, and then weighing 
those impacts against the benefits of the pro
approach of the Framework. In simple terms, the second judgement found 
that following the path set out in the Framework is analogous with paying 
‘special regard’ as required by Section 66(1). In Bedford Borough Council v 
Secretary of State for Communities and Local Government and NUON UK Ltd 
[2012] EWHC 4344 (Admin)225 Jay J accepted that ‘special regard’ and ‘special 
weight’ are incongruent concepts and declined to fo

10.49 The judgement of Lang J treads a very different path to those that followed 
and it may be that this point about ‘special regard’ and ‘special weight’, along
with I am sure, others, is considered by the Court of Appeal in due course. It 
my view that as settled law, the judgements of Parker J and Jay J are to be 
preferred and contrary to the point put by the Council in closing, this is, in 
effect, the view of their cultural heritage witness too226. On that basis, a 
Framework compliant approach to the impact of the proposal on the setting of 
the listed buildings affected complies with the statutory requirement to have 
‘special regard’. [7.45]  

10.50 Paragraph 132 of the Framework sets
a proposed development on the significance of a designated heritage asset, 
great weight should be given to the asset’s conservation. The more important 
the asset, the greater the weight should be. It goes on to note that 
significance can be harmed or lost through alteration or destruction of the 
heritage asset or development within its setting and notes that substantial 
harm to or loss of a Grade II listed building should be exceptional, and 
designated heritage assets of the highest significance, like SAMs or Grade II* 
registered parks and gardens, wholly exceptional. 

10.51 Paragraph 133 goes on to note, of relevance, that where a proposed 
development would lead to substantial harm to or total loss of significance of a
designated heritage asset, consent227 should be refused unless it can be 
demonstrated that the substantial harm or loss is necessary to achieve 
substantial public benefits that outweigh the harm or loss. Paragraph 134 
that where a proposed development will lead to less than substantial harm to 

                                       
 
223 CD4.1 Paragraph 46 
224 CD4.2 Paragraph 68 

nclude permission 

225 ID23 Paragraphs 36 and 40 
226 C5 1.18 
227 I take that term to i
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presence, but also from its setting. 

 assets 
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to 
), and a sundial (listed Grade II). 

I). 

 the 
Rudston Beacon (a SAM and a listed building) and nearby associated barrows, 

h, 

                                      

the significance of a designated heritage asset, this harm should be weighe
against the public benefits of the proposal.  

10.52 The WMS confirms that great care should be taken to ensure heritage a
are conserved in a manner appropriate to their significance, including th

that a wind turbine within the setting of a heritage asset may cause substantial 
harm to the significance of the asset. [4.16-4.17] 

which it is experienced. Its extent is not fixed and may change as the asset 
and its surroundings evolve. Elements of a setting may make a positive or 
negative contribution to the significance of an asset, may affect the ability to 
appreciate that significance, or may be neutral. EH guidance228 is that setting 
embraces all of the surroundings from which an asset can be experienced or 
that can be experienced from or within the asset. Significance is defined as the 
value of a heritage asset to this and future generations because of its he
interest. That interest may be archaeological, architectural, artistic or hist
Significance

10.54 As set out in the Council’s evidence229, there are 20 designated heritage
in the village of Burton Agnes. All lie within the Burton Agnes Conservation 
Area which is also a designated heritage asset. The Council has dealt with 
most of these as a single, composite Burton Agnes Hall asset. The prin
buildings in the composition are Burton Agnes Hall (listed Grade I), the 
associated Gatehouse (listed Grade I), and the preceding Manor House (listed 
Grade I and a SAM). There are also ancillary buildings including stables and a 
coach house (listed Grade II) and the remains of a treadmill for raising water 
(listed Grade I). The buildings are surrounded by walls (listed Grade II) and 
there is also a walled garden (listed Grade II). The east and south gardens 
the hall contain 6 statues (listed Grade II

10.55 Other listed buildings within Burton Agnes are the medieval Church of St 
Martin (listed Grade I) and its rectory (listed Grade II), a former Methodist 
Church (listed Grade II) and three farm houses and cottages (listed Grade I

10.56 The archaeological monuments referred to by English Heritage include

single barrows at South Side Mount (a SAM), and Sands Wood (a SAM), and 
the site of the Rudston Cursus ‘A’ (a SAM). Details are included in the 
appellant’s evidence230.  

10.57 Reference is also made to Woldgate itself, which follows the course of a Roman 
Road which is believed to have followed the line of an earlier, prehistoric 
ridgeway. 

10.58 Dealing with the impact of the proposal on these assets, the Methodist Churc
farm houses and cottages in the village of Burton Agnes are only appreciated 

 
 
228 CD8.4 Paragraph 2.2 

nd C5 229 C4 a
230 A7 
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10.60 The wider setting is also important. More recent changes, notably the growth 

, 
d 

arpham.  

 

h the tower of the Church, its position 
as a marker for the village would not be undermined to any significant degree. 

 Agnes Hall asset contributes to the significance of the 
individual assets within it in a series of ways. First, the arrangement of the 

ed 

designed to provide views out, from the interior, over the grounds, and into 
the surrounding countryside. The ha-ha at the eastern extremity of the 
garden, overlooking parkland with avenues of trees, all serve to extend the 

close up and the contribution setting makes to their significance is therefore 
limited to their immediate surroundings. Given the relationship of the propo
wind farm, and others built and permitted in the surrounding area, to these 
assets, and the degree of separation involved, it would have no impact on t
setting, or the contribution setting makes to their significance, whether 
considered in isolation, or in concert with other built and permitted wi
turbines.    

10.59 The Church of St Martin and associated Rectory lie to the immediate wes
Burton Agnes Manor House. The area around the Church contributes to 
significance in two ways. The immediate setting, adjacent to the mediev
manor and the later Burton Agnes Hall makes plain the historic connections 
between them and the nearby presence of the Rectory adds to that.  

of trees in the village and the woodland to the north, mean that the Church 
does not have the prominence in the landscape it would have had in the past. 
However, the tower remains visible, and acts as a marker for, or focal point of
the village in some views from the north, including the Rudston Road, an
from the south-west, around H

10.61 The wind farm proposed would be located around 1.5km to the north-east of 
the Church. Screening from trees means that the wind turbines would not be 
visible from the immediate surroundings of the Church and that part of its 
setting, and the setting of the Rectory, and the contribution those settings 
make to significance, would be unaffected by the proposal.  

10.62 Combined views of the Church and the wind turbines would be possible from 
the vicinity of Harpham231 about 1.5km to the south-west of Burton Agnes.
However, in these views, the tower of the Church is not prominent on the 
skyline because of the backdrop of the trees to the north. While the wind 
turbines would compete for attention wit

As a consequence, the harmful impact on the setting of the Church, and the 
contribution that setting makes to significance, would be very limited. Again 
that conclusion holds true whether the proposal is considered in isolation or 
cumulatively with other wind farms built and permitted in the area.   

10.63 The setting of the Burton

Gatehouse and the garden to the south of the Hall, punctuated with statuary, 
creates a dramatic approach to the imposing south façade of the Hall. The 
gardens as a whole provide a most attractive milieu for the hall and associat
buildings that allow visitors to appreciate the ensemble as the grand 
architectural statement it was intended to be. [5.33] 

10.64 Several rooms in the hall, and in particular the long gallery, have been 

                                       
 
231 CD10.4 Figures: Viewpoint 16 
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lex . Most prominent is the Lissett wind farm, about 6km to 
the south, which sits in the background to the Gatehouse when it is viewed 

sthorpe), 
 

s 

modern, discordant presence in 
attention 

ll.  

a-ha 

influence of the Hall out into the wider landscape, encouraging views out. 
[5.33] 

10.65 The avenues also create channelled views towards the Hall, including that from 
the 400th Anniversary Wood. The woodland w
encourages visitors to wander further away from the hall, and possibly pause 
(there are benches to sit on), and gain glimpses of the wider landscape 
through the tree cover. [5.33] 

10.66 The wind farm proposed would sit roughly 1.5km to the north-east of Burto
Agnes Hall itself and about 1.1km from the north end of the woodland walk.  
Visibility of the wind turbines proposed from within the Burton Agnes Hall asset 
has been illustrated through a series of viewpoints232 and other means233. Up 
to six turbines would be visible from parts of the east

(revised) predicts that up to three wind turbines would be visible to the ri
of the designed view of the south façade of the hall approaching from the
Gatehouse. Viewpoint 7 suggests that notwithstanding screening from trees,
views of the turbines might well be possible from east facing windows of the 
hall, particularly in the Winter months.  

walk, most prominently in Winter, and Viewpoint 8 shows that blade tips w
be visible behind the walled garden in views of the Gatehouse from the pub
car park and picnic area. There would also be potential for the wind turbines
be visible in the background of longer-distance views of the asset from the 
south and south-west.  

10.68 It is correct to note too that there are already groups of wind turbines visible 
from the comp 234

from the Long Gallery of the Hall. The wind farm permitted on appeal at 
Fraisthorpe (about 5.5km to the east) and the pair of wind turbines permitted 
by the Council at Carnaby (about 5.5km to the east, but north of Frai
will, if built, be visible from various points in and around the Hall and gardens.  

10.69 Visibility of the wind farm from and in juxtaposition with the Burton Agnes Hall 
asset means that there will be an impact on the settings of the individual 
assets within, and on the contribution those settings make to significance. Thi
would manifest itself in a number of ways.  

10.70 First, the wind turbines would be a distracting, 
views of the Hall from the south and east, competing for the viewer’s 
on the very important axial approach through the Gatehouse towards the Ha

10.71 The visual presence of the wind turbines in views out from the east facing 
windows would have a similar impact on an appreciation of the interior of the 
Hall. The prominent presence of the wind turbines in views out from the h

                                       
 
232 CD10.5 Figures: Viewpoints 6, 7, and 8, and CD10.4 Figures Viewpoints 38 and 39 
233 CD10.4 Figures: Figures 758_1459 (revised) and 758_1460 (revised)  
234 CD10.5 Figures: Figures 9.89a, 9.89b, 9.89c, 9.90a, 9.90b and 9.90c give an indication of 
scale using wireframes 



Report APP/E2001/A/13/2190363 
 

 
www.planningportal.gov.uk/planninginspectorate        Page 42 

ts would be harmful and 
asioned, for much the same 

buildings, ranging from Burton Agnes Hall itself down to those of humbler 
ng 

 

 the 
gnes Hall asset has also been referred to above. 

That would also have a detrimental impact on the significance of the 
 

s 

olved, 

2012 to the local 
planning authority,) about a series of SAMs, and Woldgate itself. Essentially, 

 

rns, 
se 

bove, 

ed alone, or in juxtaposition with groups of wind turbines built or 

 any 

[4.3] 

and from the woodland walk would detract from the existing relationship 
between the asset and its rural surroundings. [5.35] 

10.72 As a consequence of all that, the impact on the settings of the individual 
assets within the Burton Agnes Hall asset, and on the contribution those 
settings make to significance of the individual asse
would compound the harmful impacts already occ
reasons, by the operational wind farm at Lissett and those permitted at 
Fraisthorpe and Carnaby.        

10.73 The significance of the Burton Agnes Conservation Area is centred on the 

origins within, and the spaces between them. The contribution that setti
makes to the significance of the Burton Agnes Hall asset has been covered 
above but for the southern part of the village, the key contribution is the open
views from the edges of the conservation area out into the surroundings and 
vice versa that allows the position of the village in the landscape to be readily 
understood.  

10.74 The harmful impact of the wind farm proposed on the setting and thereby
significance of the Burton A

conservation area. In relation to the southern part of the village, there may be
views of the wind turbines proposed from around the mere, and on the variou
approaches to the village, sometimes as a single group, sometimes in concert 
with groups of wind turbines. However, given the separation distance inv
the presence of the wind turbines at issue in this case, would not undermine 
an appreciation of the position of the village in the landscape, viewed in 
isolation, or in a cumulative fashion.       

10.75 While the Council raises no issue in this regard, English Heritage has 
expressed concern (in its correspondence dated 4 October 

the concern raised is that the Woldgate ridge serves as a significant focus for
the complex of prehistoric monuments. Moreover, that topographical 
landscape setting, despite agricultural practices and settlement patte
remains readable235 and is a significant contributor to the significance of the
assets. 

10.76 While the wind farm proposed would introduce another man-made element 
into the landscape, as set out in my consideration of landscape impacts a
the topographical form of the landscape will not be changed. As a 
consequence, it will be no more difficult to read as a result of the proposal, 
whether view
permitted and that might be built, further away.  

10.77 As such the contribution that setting makes to the significance of these 
designated and non-designated heritage assets will not be undermined to
discernible degree. There would be no failure to comply with JSP Policy ENV7. 

                                       
 
235 The term used by English Heritage (which did not attend the inquiry) in CD8.10 
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10.78 Neither the Council nor English Heritage has raised any concerns about 
Haisthorpe Hall, a Grade II listed building on High Lane, about 1.4km to th
east of the wind farm proposed. My site visit to the vicinity of Haisthorpe Hall 
demonstrated that it is surrounded by an extensive screen of mature trees 
which serve to confine its setting to the area immediately around it. As such, 
any inter-visibility between the hall and the wind turbines would be very 

setting of Haisthorpe Hall, and no impact on the contribution that setting 
makes to its significance.  

10.79 Drawing these points together, the proposal would cause a degree of harm to 
the setting, and thereby the significance of the Church of St Martin,
to the setting and thereby the significance of the Burton Agnes Hall asset, and 
the Burton Agnes Conservation Area. This means that Section 66 of the 
Planning (Listed Buildings and Conservation Areas) Act 1990 is engaged by th
proposals and that there would be some harm means that the proposal fail
accord with JSP Policy ENV6 and LP Policy EN20. However, in terms of 
paragraphs 133 and 134 of the Framework, there is a need to assess whether
the harm caused to the significance
would be substantial or less than substantial. [4.3 & 4.8]   

10.80 The appellant, the Council and English Heritage all agree that the harm that 
would be caused to the setting and thereby the significance of the designated 
heritage assets affected would be less than substantial236. While the 
Framework offers no explanation of the difference between substantial and 
less than substantial harm, the Council’s evidence237, with reference to 
paragraphs 91-95 of the PPS5 Practice Guide238, is tha
applies to ir
that it is diffi
designated heritage asset could lead to substantial harm because the ma
of the significance attaching to such an asset would lie in its unaffected fabric. 
[5.36 & 7.43] 

10.81 Notwithstanding that assessment, paragraph 34 of the recent guidance 
confirms that a wind turbine within the setting of a (designated) heritage asset
may cause substantial harm to the significance of the asset. There is no 
fundamental contradiction however. Designated heritage assets take on a wi
variety of forms. It is fair to observe that most will have the majority of their
significance locked in their fabric, rather than their setting, but there are 
others, like follies or eye-catchers, for example, where a much greater degree
of significance might derive from setting. Clearly, a wind turbine that seriously
intruded into the setting of a designated heritage asset of that natu
but destroy its significance and, as a result, cause substantial harm. [4.17] 

10.82 Turning back to specifics, while the Church of St Martin, the buildings that 
make up the Burton Agnes Hall asset, and the Burton Agnes Conservation Are
derive a degree of significance from their settings, in the case of the liste
buildings and SAM, that derives mainly from their fabric, and in the case of the 
conservation area, from the buildings and spaces that it contains.  

 
 

eritage in their letter of 4 October 2012 CD8.10 
endix 1 Paragraphs 1.14 and 1.15 

236 English H
237 C5 App
238 CD3.4 



Report APP/E2001/A/13/2190363 
 

 
www.planningportal.gov.uk/planninginspectorate        Page 44 

, 
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10.83 None of these would be directly affected by the proposals. On that basis, the 
only reasonable conclusion is that the harm that would be caused to the 
setting, and thereby the significance, of these designated heritage assets 
would be less than substantial. As the main parties and EH acknowledge239

this means that the harm needs to be weighed against the public benefits of 
the proposal. [5.36, 6.11 & 7.43]     

10.84 As I have referred to in considering landscape effects, there is another factor 
that must be fed into that balancing exercise too. The proposal is promulgated 
on the basis that it would be in place for 25 years. As set out above, it would 
be temporary and reversible. Government advice in paragraph 2.7.17 of EN-3 

of onshore wind farms (albeit larger ones) on the setting of heritage assets.
This is also acknowledged by EH240. [5.3, 7.39 & 8.11]  

Living Conditions 

10.85 The main concern put forward by the Council and several local residents 
relates to the visual impact of the proposal. The appellant was criticised for not
having visited any of the affected properties. However, I do not believe that 
fatally undermines the conclusion drawn. It is not beyond the wit of a planning 
or landscape professional to gauge visual impact through a visit to the vicinity 
of a dwelling, rather than the dwelling itself. Moreover, if representatives of
the appellant had sought to arrange such visits, there is every chance that 
they would have been criticised for being intrusive and presumptive. In any 
event, I was able to visit the properties s

formed my conclusions primarily on the basis of those visits, informed
evidence of the main parties and local residents. [5.44, 6.7 & 7.41]  

10.86 Points were made about the basis on which an assessment of v

called ‘Lavender Test’241. This states ‘However, when turbines are presen
such number, size, and proximity that they represent an unpleasantly 
overwhelming and unavoidable presence in main views from a house o
garden, there is every likelihood that the property concerned would come to be
widely regarded as an unattractive and thus unsatisfactory (but not necessarily 
uninhabitable) place in which to live. It is not in the public interest to create 
such living conditions where they did not exist before’. The appellant pointed 
to an iteration that wa
proposal for a wind farm242 in August 2011. Paragraph 10 of the decision letter
sets out that the Secretary of State agrees that when assessing the effect on 
visual outlook, it is helpful to pose the question ‘would the proposal aff
outlook of these residents to such an extent, i.e. be so unpleasant, 
overwhelming and oppressive that this would become an unattractive place to 
live?’. In essence, there is little difference between the two. [5.42, 7.40, 8.3, 8
& 8.11]  

 
 
239 CD8.10 
240 CD8.2 
241 Set out in Paragraph 66 of CD5.26 
242 CD5.7 
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adily visible from north facing windows, especially those at first 

nd 

 and the bases of the wind turbines would be 
located between 30 and 65m AOD. This would make them more prominent 
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g 

4. 

km away) is visible 
which I visited, 

 
ct 

10.92 nd the 
S and 

t 

 dwellings in, and the edges of, the villages 
sis, and given the relatively significant separation 

 
ense of 

residents and visitors being surrounded, or hemmed in, by wind turbines. [5.43 
& 6.9-6.10] 

10.87 Holly Bungalow243, which sits on the northern side of the A614 as it passes 
through Thornholme, would be the closest individual property to the proposal
with the nearest wind turbine (T7) about 960 metres away, and the furthest 
(T3) nearly 2km distant. Like the adjacent houses at Twist Cottage, Beech 
View, Rudston House, and Rosebank Cottage, Holly Bungalow is orientate
roughly north-south which means that the wind turbine array would be readily 
visible from north facing windows and from the rear garden, occupying about 
34 degrees of the horizontal view. All these properties sit at around 18m AOD. 

10.88 Safety Cottage lies on the south side of the A614, at about 17m AOD, towards 
the western extremity of Thornholme, and as a result, a little further away 
from the array than the dwellings referred to above. Again the wind turbines 
would be re
floor level, and from the side garden.     

10.89 Home Farm lies to the east of the appeal site on the western side of 
Haisthorpe at about 28m AOD, and is orientated west-east. The nearest wi
turbine (T5) would be about 1.35km distant and the furthest (T1) about 
1.9km. The array would occupy about 47 degrees of the view. 

10.90 The land rises to the north

than they would be if there was no change in level. Nevertheless, the 
separation distances are of such an order that the wind turbines, while read
visible from these properties, would not be uncomfortably close, overwhelmin
or oppressive. It is also fair to observe that the wind turbines, at a height of 
100 and 110 metres, are not the tallest available or that might be proposed24

[5.42-5.43, 6.8 & 7.42] 

10.91 I observed that the existing wind farm at Lissett (around 6
from Holly Bungalow and Home Farm, and may well be visible 
from the other properties set out too. The wind turbines permitted at 
Fraisthorpe and Carnaby (around 4km away) will, if built, in all likelihood have
a visual impact too. However, all these are so distant, that their visual impa
is, or would be, limited. There would be no cumulative visual impact of any 
significance therefore.  

Points were also made about the experience of residents of villages arou
appeal site and the sense of being surrounded by wind farms. The WM
subsequent guidance make clear that decisions should take into account the 
cumulative impact of wind turbines and properly reflect the increasing impac
on local amenity as the number of turbines in the area increases. [4.16]  

10.93 However, as set out above, the landscape is grand in scale and there are wide, 
open vistas looking out from
concerned. On that ba
distances, the wind turbines at issue here, coupled with others built and
permitted, would not be pervasive, and there would be no reasonable s

                                       
 
243 Also referred to in the Council’s evidence as Holly Cottage 

raisthorpe, for example, are 130 metres in height CD5.33 refers 244 Those permitted at F
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generally, would become unattractive or unsatisfactory places to live and there 
 no significant impact on living conditions as a result of the visual 

r wind 

e protected from any undue effects through the imposition of 

l 
een suggested and I deal with that below. [5.41] 

l 

mitted, would have no 

lation of consultation about the 
nature of the proposal, with having the final say over whether it goes ahead. 

10.94 Essentially what would happen in this case is that views out from properties
and villages, would change. It is a long-established planning principle that 
views are not inviolable. None of the properties concerned, or the villages 

would be
impact of the proposal considered in isolation or in concert with othe
farms built or permitted.  

10.95 As the recent guidance following the WMS sets out, ETSU-R-97245 should be 
used by local planning authorities246 when assessing and rating noise from 
wind energy developments. Having regard to that guidance, the Council has 
raised no issue in terms of noise being satisfied that living conditions of local 
residents can b
suitably worded conditions. Notwithstanding some issues raised by local 
residents that I deal with below in discussing conditions, there is no good 
reason to differ from that analysis. [5.41, 8.5, 8.8 and 8.9] 

10.96 Shadow flicker is a matter raised by some local residents rather than the 
Council. The analysis in the ES Addendum247 suggests that, on the basis that 
shadow flicker can only occur within ten rotor diameters of a wind turbine, 
there is no real prospect of shadow flicker affecting any dwellings. Again, there 
is no good reason to differ from that analysis. Nevertheless, a condition to dea
with the matter has b

10.97 It is important to note that one of the core planning principles of the 
Framework is to secure a good standard of amenity for all existing and future 
occupants of land and buildings. Notwithstanding references made by loca
residents to minimum separation distances, the recent guidance makes it 
plain248 that local planning authorities should not rule out otherwise acceptable 
renewable energy developments through inflexible rules on buffer zones or 
separation distances. [8.9] 

10.98 Bringing all those points together, the proposal, considered alone or in 
combination with other wind farms, built or per
significant impact on the living conditions of local residents through visual 
impact, or subject to suitable conditions, noise, or shadow flicker. On that 
basis, the proposal does not fall foul of LP Policy EN25 in this regard. [4.7] 

Other Matters 

10.99 Concern has been voiced by local residents about the nature of the 
consultation carried out by the appellant on the proposal. However, as the 
Statement of Community Involvement249 shows, the appellant was not remiss 
in this regard. The difficulty here is the conf

In the first instance, it is correct to note that not all local residents object to 
the proposal.  

                                       
 
245 ETSU-R-97: The Assessment and Rating of Noise from Wind Farms 
246 And I read that as including the Secretary of State or those acting on his or her behalf 

igures: Figure 12.1 (Revised)  247 CD10.4 F
248 ID17 Paragraph 16 
249 CD10.1 
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 dealt with below, any disruption can be 
 

 

                                      

10.100 More importantly, while the way these documents have been reported in 
elements of the press may have given the impression that local residents 
would have the power of veto over wind energy development, there is nothi
in the WMS, or the subsequent guidance, to give effect to that. The WMS and 
the subsequent guidance are material considerations, obviously, but planning 
applications for wind energy development still have to be considered on their 

notably the Framework, and wider Government energy policy.[4.16, 6.16-6.18, 
7.5, 7.8, 8.4 & 8.12]   

10.101 Issues have been raised by local residents, but not, importantly, the Coun
about the impact of the proposal on tourism. The area is clearly very 
to visitors and there are lots of opportuniti

Nevertheless, as my colleague found in dealing with the appeal relating to the
wind farm at Fraisthorpe250, and in the appellant’s evidence251 there is no 
evidence to suggest that the number of visitors to the area will be adversely 
affected by this proposal. Neither is there any good evidence that visitor 
numbers in other areas of the UK attractive to tourists have been adversely 
affected by the presence of wind farms. [8.10] 

10.102 Safety Cottage lies to the south-west of the existing access proposed for u
as the main site entrance. Surface water run-off through the existing access 
and flooding has been an issue in the past and the occupier of Safety Cottage 
expressed concern that the proposal wo
However, the exis
development and 
dealt with effectively, through a condition, ensuring that these difficulties do 
not persist, or worsen. As a consequence, the proposal does not fall f
Policies EN16, EN17 and EN18. [4.8 & 8.16] 

10.103 The potential for light pollution from the proposal has also been a source o
anxiety but general lighting can be strictly controlled by condition and the 
infra-red aviation safety lighting that would be fitted to the wind turbines is no
visible to the human eye. [8.16]  

10.104 Clearly the construction process, and the delivery of wind turbine components, 
to the site, could cause disruption for local residents and users of the highway.
However, the same is true, albeit to varying degrees, of any developm
Subject to suitable conditions, that are
kept within reasonable bounds and highway safety would not be compromised.
In that way the proposal complies with LP Policies TM4 and TM5. [4.8 & 8.4]  

10.105 Issues have been raised about safety given that two existing public rights of 
way cross the site and would pass through the wind turbine array. There is no
good reason to suspect that a wind turbine, properly erected, would topple but 
in any event those proposed would be situated well beyond the fall-over 
distance plus 10% recommended in the recent guidance252 as a safe 
separation distance from buildings. [8.15] 

 
 
250 CD5.33 Paragraphs 49-52 

raph 31 
251 A6 Pages 48-50 
252 ID17 Parag
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10.106 In terms of ecology, there is no good evidence that the proposal would h
any significant impact on flora or fauna, protected or otherwise, provided
suitable conditions are attached to deal with the Outline Habitat Manageme
Plan253 and to prevent any disruption to nesting birds. As a consequence, th
proposal complies with JSP Policies ENV2, ENV3 and ENV4, LP Policies EN8 and 
EN11 and, in this regard, the Framework. [4.4, 4.8, 7.48, & 8.8] 

10.107 Points were also made about the increased size of the substation being a
precursor to further wind turbine development in the area. That may or may 
not be the case but any such proposals would need to be considered, on their
merits, at the appropriate time. [6.15]  

The Balancing Exercise 

10.108 The proposal would cause a limited degree of harm to the landscape and to the 
setting and thereby less than substantial ha
desig
Policie
successors in the DSD. Against that, the proposals would bring significant 
benefits through the generation of renewable energy, general economic 
activity, and in terms of the improved viability of the farms concerned. G
that those benefits could be secured without undue harm to
living conditions, ecology or archaeology, the proposal complies with LP Policy 
EN25, said by the main parties to be overarching. However, it is the approach 
of paragraph 14 of the Framework to decision-taking that is the most 
important consideration. [5.48 & 7.47] 

10.109 Prior to that assessment, there is one final point to address. It was p
Inquiry that the reduction from 9 wind turbines and 18MW to 6 turbines a
12 MW must reduce the benefits of the scheme. That is axiomatic but the 
reduction in the number of wind turbines proposed has also reduced the 
degree of harm that would be caused. That applies to the landscape and livin
conditions impacts first of all, but also designated heritage assets. English 
Heritage considered the harm to their significance to be less than substa
in relation to the scheme at issue but substantial in terms of the previou
scheme. All that demonstrates how the appellant has, in modifying the 
proposals, affected both sides of the balance. [5.34, 5.46, 6.11 & 7.6-7.7] 

10.110 Returning to paragraph 14 of the Framework, this sets out that where the 
relevant policies of the development plan are out of date, permission should b
granted unless any adve

Framework, taken as a whole. While the WMS is clear that the need for 
renewable energy does not automatically override environmental protection
and the planning concerns of local communities, in my judgement, the harm
that would be caused by the proposal would not come close to that and the 
benefits the proposal would bring would far outweigh the harmful impacts. 
Paragraph 98 of the Framework says that a proposal such as this should be 
approved254 if its impacts are, or can be made, acceptable. That is very clea

 
 
253 ID19 
254 Unless, of course, material considerations indicate otherwise 
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planning application, and all the uncertainty that too would bring. [8.7] 

not typical but given the volume of matters that need to be resolved before a 
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inimise disruption, a series of conditions 
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Conditions 

10.111 As indicated, agreed conditions were submitted to the Inquiry by the appe
and the Council255. These, and others suggested by local residents, were 
discussed in some detail at the Inquiry, in the light of advice in Circular 
11/95256, and paragraph 206 of the Framework. [9.1-9.2] 

10.112 In terms of the commen
procurement, and the need to agree a series of important matters pre-
commencement, not least the Air Defence Radar Mitigation Scheme, it is 
reasonable to allow five years rather than the normal three. Local residents 
have referred to how the Grampian condition, in particular, and the 
uncertainty around whether the scheme would proceed, will affect them. 
Evidently, extending the period for commencement might lengthen that period 
of uncertainty but given my conclusion that the benefits of the proposal clearl
outweigh the harm it would cause, the appellant needs to be given the best 
opportunity to bring it forward without the need for, potentially, a further 

10.113 The agreed commencement condition also makes provision for the local 
planning authority to be informed when development has commenced. That is 

start could be made, and the role the Council the would play in overseeing 
conditions governing how the construction of the wind farm would be carried
out, not unreasonable. 

10.114 The proposal is intended to be in place for twenty five years. Conditions are 
necessary to first of all, provide for that time limit, and second, deal with 
decommissioning and site restoration. A condition is also necessary to deal 
with the situation where one or more of the wind turbines fail to operate for a 
continuous period of 12 months so that any that prove or become defunct can
be removed before the twenty five year period of the planning permission 
expires. However, facility needs to be provided within the condition for any 
dysfunctional wind turbine to be repaired. It would b
removal of a wind turbine, and the benefits in term
renewable energy it brings, in those circumstances. I have removed the 
phrase ‘unless otherwise approved in writing by the local planning authority’ 
from the suggested condition because it is imprecise and would appear to
allow the appellant and the Council to agree something inform
ambit of the condition.. 

10.115 The construction of a wind farm has the potential to cause disruption to the 
road network and local residents. To m
are necessary to provide for the submission to, and approval by the Council 
a Construction Traffic Management Plan and a Construction Method Stateme
Conditions are also necessary to set out the times when construction work and 
deliveries can take place. While those put forward may appear generous to 
some, no works are permitted on Sundays or public holidays, and the longer 
that works are allowed to take place on a given day, the quicker the scheme 
will be completed, overall.  

                                       
 
255 ID18 

r 11/95: The Use of Conditions in Planning Permissions 256 Circula
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10.116 Notwithstanding that, the condition needs to allow for emergency work to tak
place, and, given the complex logistics involved, for deliveries, outside the se
hours. [8.4] 

10.117 To prevent undue visual interference, a condition is necessary to ensure the 
wind turbines all rotate in the same direction and to limit the total height of
wind turbines nos.1, 2, 3, 5 and 7 to 100 metres and wind turbine no.4 to 11
metres. A condition has been put forward to secure details of the colour and 

necessary but while a drawing of the 100 metre wind turbine proposed w
submitted during the application process, nothing was forthcoming in relatio
to the 110 metre wind turbine. In that context, the condition needs to be 
amended to take in details of the design of the 110 metre wind turbine, and 
the anemometer mast, of which there is no detail in the plans, beyond s
either. A similar condition is required in relation to the substation compoun
switchg

10.118 Conditions are also necessary to ensure that all cabling is buried and to limit
illumination on the site (other than that required for aviation purposes that is 
dealt with elsewhere).
undue light pollution once the scheme is operational. [8.16] 

10.119 In terms of ecology, conditions are required to secure the habitat management
measures described in the Outline Habitat Management Plan257 and to prevent
any disruption to nesting birds. [8.8] 

10.120 As set out above, on the basis of the ES Ad

dwellings on the northern side of the A614 in Thornholme is relatively tight
and while a micro-siting condition has not been suggested, there is potential 
for wind turbines to be moved through the pursuit of minor material 
amendments. In that context, to protect the living conditions of local resid
from any potential for shadow flicker, a condition is necessary to set out a 
protocol for dealing with any complaints about it. Again, I have removed the 
phrase ‘unless the local planning authority gives its prior written consent to 
any variations’ from the sugges
amendments are required to the protocol, once it has been approved, then it 
could be resubmitted to the Council for approval through the vehicle of the 
condition. It is generally accepted that wind turbines have the potential to 
interfere with terrestrial television so it is reasonable to apply a condition to 
secure a protocol to deal with any that might occur. [5.41, 7.48 & 8.17] 

10.121 It was suggested that a similar condition ought to be applied in order to 
protect against any interference with mobile telephone networks with rural 
businesses that rely on an uninterrupted signal particularly in mind. However,
unlike with terrestrial television signals, ther
with mobile telephone networks might occur. Indeed, mobile telephone 
operators have confirmed that they have no objections to the proposal258. 
[8.18] 

 
 
257 ID19 
258 CD10.1  
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wind turbines are fitted with infra-red warning lights and that this is operated 

put forward, setting limits that the wind farm would have to operate within. 
s 

10.129 On top of that, local it was suggested that a condition be applied to deal with 
 

Wind Farm259. [8.5] 

                                      

10.122 On the basis of the appellant’s archaeological evidence, uncontested by t
Council, there is justification for a condition to secure a programme of wo
pre-commencement. 

10.123 Notwithstanding concerns expressed about the way the facility is used, 
Government guidance is that, in order to facilitate any subsequent applicatio
for a minor material amendment, a condition should be applied to set out the
approved plans. With proper consultation on any such 
good reasons why local residents might be prejudiced by the ability of the 
developer to pursue such a course. [8.17] 

10.124 In order to ensure that access to the site is provided without detriment to 
highway safety, and deals with any potential problems with 
off, conditions are necessary to ensure that, firstly, the design of the site 
access is approved by the Council, and completed in accordance with the 
approved details before any other development takes place, and secondly, 
necessary works to the surrounding highway network have been completed. 
The suggested condition to de
facility for a timetable. [8.16]  

10.125 A condition has been put forward to set up a point of contact for local residents
during the construction, decommissioning and operational phases of the 
development. While unusual, given the nature of the proposal, I am satisfied 
that such a condition satisfies the tests of reasonableness and neces
However, several local residents pointed out that the provisions in the 
suggested condition for publicising the contact details might be better. I agree 
and I have adjusted the condition to provide for details of how this is to be 
properly facilitated (a website was suggested) to be approved by the Council 
and to deal with timetabling and retention. 

10.126 In order to address the concerns of the MoD, a condition is required to secure 
an Air Defence Radar Mitigation Scheme and ensure that any adverse impac
on RAF Staxton Wold is properly mitigated. There is clearly a reasonable
prospect that such a scheme can be arrived at and as such, a Grampian 
condition of the type promulgated is reasonable. [2.3, 5.40, 7.48 & 8.7]     

10.127 For aviation safety purposes, a condition is also required to ensure that the 

for the duration of the permission. Some concern was expressed about the 
light pollution that might be caused but infra-red warning lights, of the type 
proposed, are not visible to the human eye. [8.16]  

10.128 A noise condition, along with a series of notes to guide application, has been 

This is clearly necessary in order to protect local residents from any difficultie
that might arise in this respect. [5.41, 7.48, 8.5, 8.8 & 8.9] 

what was termed excess amplitude modulation. The condition proposed would
take the form of that applied by the Inspector dealing with the Den Brook 

 

17162 (redetermination) 
 
259 APP/Q1153/A/06/20
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d 
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hour. Noise immissions at the complainant’s dwelling shall be measured not 
 

any event, ETSU-R-97 makes 
 might be an issue demanding attention and the 

260  

, application of the suggested condition would have no policy 
could only be precautionary. It cannot be said to be reasonable or 

fore.  

 ly, since that condition was imposed I am conscious that there has 
been much debate at appeal about its precision, such that I am not satisfied 
that it could be enforced. If any difficulties were experienced that go beyond 
what can properly be dealt with through the noise condition suggested, and 
agreed between the appellant and the Council, the more effective route would 
be an action in Statutory Nuisance. 

0.134 Points were also raised about the potential for a condition designed to secure a 
decommissioning bond thereby ensuring that when the permission reaches the 
end of its life, there is financial provision set aside to ensure that the wind 
turbines and associated infrastructure are properly removed.  

0.135 First of all, such a mechanism requires a payment to be made and this cannot 
be required by condition. It could be facilitated through an Agreement or 
Unilateral Undertaking but no such vehicle has been put forward. That matters 
not because it is difficult to envisage a situation where, at the end of the life of 
the permission, there is no operator or landowner for the Council to enforce 
compliance with the decommissioning condition (no.3) against. [8.18] 

0.136 Moreover, I would observe that it is difficult to square suggestions that 
decommissioning might prove so difficult that a bond is required, with 

                                    

10.130 The relevant appeal decision does not appear in the documentation supplied b
the parties for the Inquiry but the condition suggested takes the form: At the
request of the local planning authority following the receipt of a complaint the 
wind farm operator shall, at its expe
local planning authority, to assess whether noise immissions at the 
complainant’s dwelling are characterised by greater than expected amplitude 
modulation. Amplitude modulation is the modulation of the level of broadband 
noise emitted by a turbine at blade passing frequency. These will be deeme
greater than expected if the following characteristics apply: a) 
measured LAeq, 125 milliseconds turbine noise level of more than 3 dB (represented 
as a rise and fall in sound energy levels each of more than 3 dB) occuring 
within a 2 second period. b) The change identified in (a) above shall not occur 
less than 5 times in any one minute period provided the LAeq, 1 minute turbine 
sound energy level for that minute is not below 28 dB. c) The changes 
identified in (a) and (b) above shall not occur for fewer than 6 minutes in any 

further than 35m from the relevant building, and not closer than within 3.5m
of any reflective building or surface, or within 1.2m of the ground. 

10.131 There are two issues with this. First, there is no good evidence that excess 
amplitude modulation will occur in this case. In 
no suggestion that it
Framework and the recent Guidance  set out clearly that ETSU-R-97 must
form the basis for noise assessment.  

10.132 On that basis
basis, and it 
necessary, there

10.133Additional

1

1

1

   

260 ID17 Paragraph 30 
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arguments put forward that wind turbines are very likely to endure for more 
than the 25 years applied for. [5.3 & 8.11]  

1. Recommendation 

1.1 I recommend that the appeal be allowed, and planning permission granted 
subject to the conditions as set out in Annex D. 

aul Griffiths 
NSPECTOR 
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DOCUMENTS 

East Ri g of Yorkshire Council  

C1 Summary and Proof of Evidence of Mark Steele and Appendices 
Appendix D to proof of Evidence of Mark Steele (Fig

C3 Summary Proof of Evidence of Stephen Carter 
C4 Proof of Evidence of Stephen Carter 

Appendices to Proof of Evidence of Stephen Carter 
C6 Summary Proof of Evidence of Emma Lancaster 
C7 Proof of Evidence of Emma Lancaster 

Wind P pect Developments Ltd 

A1 Summary Proof of Evidence of Kay Hawkins (Landscape and Visual 
Amenity) 

A2 Proof of Evidence of Kay Hawkins (Landscape and Visual Amenity) 
Summary Proof of Evidence of Kay Hawk
Conservation Areas) 

A4 Proof of Evidence and Appendix of Kay Hawkins (Listed B
Conservation Areas) 

A5 Summary Proof of Evidence of Peter Frampton 
A6 Proof of Evidence of Peter Frampton 

Appeal Sta
 
Core D ments 

CD1.1 Saved Policies of the Joint Structure Plan for Kingston upon H
East Riding of Yorkshire of 2005 (relevant policy extracts) 

CD1.2 Saved Policies of the East Yorkshire Borough Wide Local Plan of 199
(relevant policy extracts) 

CD2.1 Planning for Renewable Energy Targets in Yorkshire and Humber
Report: Volumes 1-3 (Produced by AEA Technology and 
the Government Office for Yorkshire and the Humber and th
Assembly in December 2004) 

CD2.2 Low Carbon and Renewable Energy Capacity in Yorkshire
Humber (AECOM April 2011) 
East Riding of Yorkshire Council Interim Planni
for Renewable Energy Developments of April 2009 

CD2.4 Draft Strategy Document of January 2013 
Letter from the Secretary of State for Co
Government to all Chief Planning Officers of 6 July 2010 

CD3.2 The National Planning Policy Framework of March 2012 
CD3.3 Planning for Renewable Energy: A Companion Guide to PPS22

cancelled) 
CD3.4 PPS5 Planning for the Historic Environment: Historic Environment 

Planning Prac
CD4.1 East Northamptonshire and others v Secretary of State for Comm

and Local Government and another [2013] EWHC 473 (Admin) 
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nex C: PLANS 

WPENGd3497 Rev B: Location Plan Sheet 
B WPENGd3498 Rev C: Location Plan Sheet 2 

WPENGd3507 Rev A: Detailed Plan on Turbine 1 
WPENGd3508 Rev A: Detailed Plan on Turbine 2 
WPENGd3509 Rev A: Detailed Plan on Turbine 3 
WPENGd3510 Rev A: Detailed Plan on Turbine 4 

G WPENGd3511 Rev A: Detailed Plan on Turbine 5 
H WPENGd3513 Rev A: Detailed Plan on Turbine 7 

WPENGd3516 Rev A: Detailed Plan on Met Mast 
WPENGd3517 Rev B: Detailed Plan on Substation Compound and 
Construction Compound 
WPENGd3315 Rev C: Hedge Removal Drawing 
WPENGd3340 Rev B: Hedge Removal Site Entrance 
WPENGd3341 Rev C: Hedge Removal Construction Compound/SGB 
WPENGd3343 Rev B: Hedge Removal Junction to Turbine 5 
WPENGd3344 Rev B: Hedge Removal Access to Turbine 3 
WPENGd3345 Rev B: Hedge Removal Access to Turbines 4 and 7 
WPENGd3346 Rev B: Hedge Removal Junction to Turbines 1, 4 and 7 
WPENGd3347 Rev B: Hedge Removal Junction to Turbine 1 
WPENGd3348 Rev B: Hedge Removal Site Tracks to Turbine 2 
Un-numbered: Proposed 100m High Turbine Draw

 

nex D: SUGGESTED CONDITIONS 

1) The development hereby permitted shall begin not later than five year
from the date of this decision. Written confirmation of the commencemen
of development shall be provided to the local planning authority no later 
than 14 days after the event. 

2) The development hereby permitted shall be removed in accordance with 
condition 3 below after a period of 25 years from the date when electricity 
is first exported from any of the wind turbines to the electricity grid (“the 
First Export Date”). Written notification of the First Export Date shall be 
given to the local planning authority no later than 14 days after the event

3) Not later than 12 months before the end of this permission, a 
decommissioning and site restoration scheme shall be 
written approval of the local planning authority. The scheme shall make 
provision for the removal of the wind turbines and associated above 
ground works approved under this permission and for the removal of the 
turbine foundations and substation compound foundations to a depth of at
least 1 metre below the ground. The scheme shall also include the 
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gement plan to 
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grid 

its written approval within 3 months of the 

rogramme for 

llowing 
 The scheme shall be 

5) ent shall commence until a Construction Traffic Management 
 by the local 

the routing of 
ent 

hts 
 

igns, verges or other items displaced by 

nning 
post 

 be 

 

 of 
ains, 

osal and discharge of foul drainage;  
ding 

management and timing of any works and a traffic mana
address likely traffic impact issues during the decommissioning period, 
location of material laydown areas, an environmental management plan 
include details of measures to be taken during the decommissioning period
to protect wildlife and habitats and details of site restoration measures. 
The scheme, as approved, shall be fully implemented within 18 months of 
the expiry of this permissio

4) If any wind turbine hereby permitted ceases to export electricity to the 
for a continuous period of 12 months then a scheme shall be submitted to 
the local planning authority for 
end of that 12 month period for the repair or removal of that wind turbine. 
The scheme shall include either a programme of remedial works where 
repairs to the relevant wind turbine are required or a p
removal of the relevant wind turbine and associated above ground works 
approved under this permission and for site restoration measures fo
the removal of the relevant wind turbine.
implemented in accordance with the approved details and timetable. 

No developm
Plan (CTMP) has been submitted to and approved in writing
planning authority. The CTMP shall include proposals for 

nco struction traffic, scheduling and timing of movements, the managem
of junctions to and crossings of the public highway and other public rig
of way, details of escorts for abnormal loads, temporary warning signs,
temporary removal and replacement of highway infrastructure/street 
furniture, reinstatement of any s
construction traffic, and banksman/escort details. The scheme shall be 
implemented in accordance with the approved CTMP. 

6) No development shall commence until a Construction Method Statement 
(CMS) has been submitted to and approved in writing by the local pla
authority. The CMS shall be adhered to throughout the construction, 
construction and restoration period and shall include details of:  
a) The temporary site compound including temporary 

structures/buildings, fencing, parking and storage provision to
used in connection with the construction of the development;  

b) The proposed storage of materials and disposal of surplus materials;
c) Activities such as earth moving, onsite aggregate mixing, crushing, 

screening, piling etc; 
d) Dust management; 
e) Restrictions on the open burning of any waste material within the 

site; 
f) Pollution control, the protection of the water environment, bunding

fuel storage areas, surface water drainage, protection of water m
sewage disp

g) Temporary site illumination during the construction period inclu
proposed lighting levels and the specification of any lighting;  

h) The phasing of construction works; 
i) Surface treatments and the construction of all hard surfaces and 

tracks; 
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eposit of any 

 
s;  

 

;  

and 0730–1330 hours on Saturdays with 
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orks 

e hours of 0800–1800 hours Monday to Friday and 0800–

 
when 

und 

 

 
to and 

j) Emergency procedures and pollution response plans; 
k) Siting and details of wheel washing facilities;  
l) Cleaning of site entrances, site tracks and the adjacent public 

highway and the sheeting of all HGVs taking spoil or construction 
materials to/from the site to prevent spillage or d
materials on the highway; 

m) A site environmental management plan including measures to be
taken during the construction period to protect wildlife and habitat

n) Areas on site designated for the storage, loading, off-loading, parking
and manoeuvring of heavy duty plant, equipment and vehicles 
including vehicles for construction site operatives and visitors;  

o) Post construction restoration and reinstatement of the temporary 
working areas and the construction compound, including a timetable

p) Working practices for protecting nearby residential dwellings, 
including measures to control noise and vibration arising from on-site 
activities shall be as set out in British Standard 5228 Part 1: 2009. 

7) Construction work shall only take place between the hours of 0730–1830 
hours Monday to Friday inclusive 
no such work on a Sunday or Public Holiday. Exceptions for work outside
these hours may be carried out with the prior written approval of the loca
planning authority. Emergency works including wind turbine erection w
delayed due to the weather or other technical reasons may be carried out 
at any time provided that the operator retrospectively notifies the local 
planning authority in writing of the emergency and works undertaken 
within 24 hours. 

8) Deliveries to and from the site and the loading or unloading of raw 
materials during the construction phase of the development shall be 
restricted to th
1300 hours on Saturdays with no deliveries on Sundays or Bank Holidays. 
Exceptions for deliveries outside these hours may only be made with the 
prior written approval of the local planning authority. 

9) The blades of all wind turbines shall rotate in the same direction. The 
overall height of wind turbine nos.1, 2, 3, 5 and 7 shall not exceed 100m
and wind turbine no.4 shall not exceed 110m to the tip of the blades 
the turbine is in the vertical position as measured from natural gro
level immediately adjacent to the wind turbine base. 

10) Prior to the erection of any of the 100 metre wind turbines, details of the
colour and finish of the towers, nacelles and blades and any external 
transformer units shall be submitted to and approved in writing by the 
local planning authority. Prior to the erection of the 110 metre wind 
turbines, details of the design, colour and finish of the tower, nacelle and
blades and any external transformer unit(s) shall be submitted 
approved in writing by the local planning authority. Prior to its erection, 
details of the design, colour and finish of the anemometry mast shall be 
submitted to and approved in writing by the local planning authority. No 
name, sign, or logo shall be displayed on any external surfaces of the wind 
turbines or any external transformer units, or the anemometry mast, other 
than those required to meet statutory health and safety requirements. 
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details 

and switchgear building details of the design and the external 

etails 
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ng required during 

 the 
de the methodology for 

s 

e 

 

ss C3 or C4 of the Use Classes Order) which lawfully 

all include remedial measures to alleviate any shadow 
 of the wind turbines shall 
col.  

 baseline survey and 
vestigation and alleviation of any electro-magnetic interference to 

Development shall be carried out in accordance with the approved 
and retained as such thereafter. 

11) Prior to commencement of the construction of the electricity substation 
compound 
appearance, dimensions and materials for the building and associated 
compound, parking area, access roads and associated fencing and d
of surface and foul water drainage from the switchgear building shall be 
submitted to and approved in writing by the local planning authority.
Development shall be carried out in accordance with the approved details

12) All electrical cabling between the individual wind turbines and between the 
wind turbines and the on site electricity substation shall be installed 
underground. 

13) There shall be no permanent illumination on the site other than lighting on 
the wind turbines as provided for in condition 24, lighti
the construction period (as approved through the CMS referred to in 
condition 6), lighting required during planned or unplanned maintenance, 
or emergency lighting, and a movement sensor-operated external door 
light for the electricity switchgear building door to allow safe access. 

14) Prior to the commencement of development an Ecological Habitat 
Enhancement Plan (EHEP), substantially in the form of the Outline Habitat 
Management Plan prepared by MacArthur Green Limited, dated 24 May 
2013, shall be submitted for the written approval of the local planning 
authority. The EHEP shall include but not be limited to a programme for 
enhancement of field margins and hedgerow restoration within the site and 
details of proposed landscaping to the substation compound. The EHEP 
shall be implemented in accordance with the approved details. 

15) No development shall commence until a specification for checking surveys 
for nests of breeding birds on the site to be carried out by a suitably 
qualified ecologist has been submitted to and approved in writing by
local planning authority. The specification shall inclu
the surveys, and a timetable for the surveys and submission of a report 
detailing the results of the surveys. The report shall also identify any 
mitigation measures required as a result of the surveys for any 
construction works or clearance of vegetation between 1 March and 31 
August. The specification and mitigation measures shall be implemented a
approved. 

16) Prior to the construction of the final (sixth) wind turbine a written schem
shall be submitted to and approved in writing by the local planning 
authority setting out a protocol for the assessment of shadow flicker in the
event of any complaint to the local planning authority that the local 
planning authority determines should be investigated from the owner or 
occupier of a dwelling (defined for the purposes of this condition as a 
building within Use Cla
exists or had planning permission at the date of this permission. The 
written scheme sh
flicker attributable to the development. Operation
take place in accordance with the approved proto

17) Prior to the First Export Date a scheme providing for a
the in
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nd turbines shall be 
ning authority. The 
d independent 

ority that the 
ated of interference 
g (defined for the 
ss C3 and C4 of the 

evision engineer to be 
e carried out in 

as secured 
ce 

esearch 

t of the results of the on-site investigation; (iii) provision for 

s; 
 

 

terrestrial television caused by the operation of the wi
submitted to and approved in writing by the local plan
scheme shall provide for the investigation by a qualifie
television engineer of any complaint to the local planning auth
local planning authority determines should be investig
with television reception at a lawfully occupied dwellin
purposes of this condition as a building within Use Cla
Use Classes Order) which lawfully exists or had planning permission at the 
date of this permission, where such complaint is notified to the operator by 

lthe ocal planning authority within 12 months of the First Export Date. 
Where impairment is determined by the qualified tel
attributable to the development, mitigation works shall b
accordance with the scheme and timetable therein which has been 
approved in writing by the local planning authority. 

18) No development shall commence until the wind farm operator h
the implementation of a programme of archaeological work in accordan
with a written scheme of investigation which has been submitted by the 
operator to and approved in writing by the local planning authority. This 
written scheme shall include an assessment of significance and r
questions together with: (i) a programme and methodology of site 
investigation and recording; (ii) a programme for the post-excavation 
assessmen
further analysis following the post-excavation assessment where the 
results justify this; (iv) provision for publication and dissemination of the 
analysis and records of the site investigation where the results justify thi
and (v) full provision for archive deposition of the analysis and records of
the site investigation. 

19) The development shall be constructed in accordance with the following
approved plans: 
a) WPENGd3497 Rev B: Location Plan Sheet 1 
b) WPENGd3498 Rev C: Location Plan Sheet 2 
c) WPENGd3507 Rev A: Detailed Plan on Turbine 1 
d) WPENGd3508 Rev A: Detailed Plan on Turbine 2 
e) WPENGd3509 Rev A: Detailed Plan on Turbine 3 
f) WPENGd3510 Rev A: Detailed Plan on Turbine 4 
g) WPENDd3511 Rev A: Detailed Plan on Turbine 5 
h) WPENGd3513 Rev A: Detailed Plan on Turbine 7 
i) WPENGd3516 Rev A: Detailed Plan on Met Mast 
j) WPENGd3517 Rev B: Detailed Plan on Substation Compound &                        

Construction Compound 
k) WPENGd3315 Rev C: Hedge Removal Drawing 
l) WPENGd3340 Rev B: Hedge Removal Site Entrance 
m) WPENGd3341 Rev C: Hedge Removal Construction Compound/SGB 
n) WPENGd3343 Rev B: Hedge Removal Junction to Turbine 5 
o) WPENGd3344 Rev B: Hedge Removal Access to Turbine 3 
p) WPENGd3345 Rev B: Hedge Removal Access to Turbines 4 and 7
q) WPENGd3346 Rev B: Hedge Removal Junction to Turbines

 
 1, 4 and 7 
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er 

22) No development shall place notice until details of a point of contact 

23) e unless and until an Air Defence Radar 

24) ra-red warning lighting with an optimised flash 
pattern of 60 flashes per minute of 200ms to 500ms duration at the 

25) 

r) WPENGd3347 Rev B: Hedge Removal Junction to Turbine 1 
s) WPENGd3348 Rev B: Hedge Removal Site Tracks to Turbine 2 
t) Un-numbered: Proposed 100m High Turbine Drawing dated Septemb

2011 

20) No development shall commence until details of the design and layout of 
the site access from the public highway have been submitted to and 
approved in writing by the local planning authority. No other part of the 
development shall commence until the access has been constructed in 
accordance with the approved details. 

21) No development shall commence until details of any temporary or 
permanent improvements to the adjacent public highway network, 
including a timetable for implementation, have been submitted and 
approved in writing by the local planning authority. Development shall be 
carried out in accordance with the approved details. 

responsible for dealing with any complaints including noise, shadow flicker, 
dust, traffic etc made during the construction, operation and 
decommissioning of the development and as a point of liaison for the local 
planning authority have been submitted and approved in writing by the 
local planning authority. The point of contact shall be retained, in 
accordance with the approve details, for the duration of this permission.  

No development shall commenc
Mitigation Scheme (ADRMS) has been submitted to and approved in writing 
by the local planning authority. The ADRMS means a detailed scheme to 
mitigate the adverse impacts of the development on the air defence radar 
at Staxton Wold and the air surveillance and control operations of the MoD 
(so far as such impacts are to be mitigated at the air defence radar at 
Staxton Wold). The scheme shall set out the appropriate measures to be 
implemented to that end. No turbines shall become operational until: (a) 
the mitigation measures which the approved scheme requires to be 
implemented prior to the operation of the turbines have been 
implemented; (b) any performance criteria specified in the approved 
scheme and which the approved scheme requires to have been satisfied; 
and (c) that implementation and satisfaction of the performance criteria 
have been approved by the Local Planning Authority. The operator shall 
thereafter comply with all other obligations contained within the ADRMS. 

The operator shall install inf

highest practicable point on all wind turbines. The wind turbines shall be 
erected with this lighting installed and the lighting will remain operational 
throughout the duration of this permission. 

The rating level of noise immissions from the combined effects of the wind 
turbines (including the application of any tonal penalty), when determined 
in accordance with the attached Guidance Notes, shall not exceed the 
values for the relevant integer wind speed set out in or derived from Tables 
1 and 2 attached to these conditions and:  

(A) Prior to the First Export Date of electricity on the development to the 
grid the wind farm operator shall submit to the local planning 
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pense, employ an 
independent consultant approved by the local planning authority to 

ant’s dwelling for compliance checking 
purposes. The proposed noise limits are to be those limits selected 

ent 
lar 

 the 

f 
ironment 
 of noise 

 
he attached Guidance Notes 

shall not exceed the noise limits approved in writing by the local 

authority for written approval a list of proposed independent 
consultants who may undertake compliance measurements in 
accordance with this condition. Amendments to the list of approved 
consultants shall be made only with the prior written approval of the 
local planning authority. 

(B) Within 21 days from receipt of a written request of the local planning 
authority, following a complaint to it alleging noise disturbance at a 
dwelling, the wind farm operator shall, at its ex

assess the level of noise immissions from the wind farm at the 
complainant’s property in accordance with the procedures described 
in the attached Guidance Notes. The written request from the local 
planning authority shall set out at least the date, time and location 
that the complaint relates to and an opinion as to whether the noise 
giving rise to the complaint contains a tonal component. Within 14 
days of receipt of the written request of the local planning authority 
made under this paragraph (B), the wind farm operator shall provide 
the information relevant to the complaint logged in accordance with 
paragraph (H) to the local planning authority in the format set out in 
Guidance Note 1(e). 

(C) Where there is more than one property at a location specified in 
Tables 1 and 2 attached to this condition, the noise limits set for that 
location shall apply to all dwellings at that location. Where a dwelling 
to which a complaint is related is not identified by name or location 
in the Tables attached to these conditions, the wind farm operator 
shall submit to the local planning authority for written approval 
proposed noise limits selected from those listed in the Tables to be 
adopted at the complain

from the Tables specified for a listed location which the independ
consultant considers as being likely to experience the most simi
background noise environment to that experienced at
complainant’s dwelling. The submission of the proposed noise limits 
to the local planning authority shall include a written justification o
the choice of the representative background noise env
provided by the independent consultant. The rating level
immissions resulting from the combined effects of the wind turbines
when determined in accordance with t

planning authority for the complainant’s dwelling. 

(D) Prior to the commencement of any measurements by the 
independent consultant to be undertaken in accordance with these 
conditions, the wind farm operator shall submit to the local planning 
authority for written approval the proposed measurement location 
identified in accordance with the Guidance Notes where 
measurements for compliance checking purposes shall be 
undertaken. Measurements to assess compliance with the noise 
limits set out in the Tables attached to these conditions or approved 
by the local planning authority pursuant to paragraph (C) of this 
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(E) Prior to the submission of the independent consultant’s assessment 

 
The proposed range of conditions shall be those which prevailed 

rator shall provide to the local planning authority 
the independent consultant’s assessment of the rating level of noise 

s 

 under paragraph (B) of this condition 
unless the time limit is extended in writing by the local planning 

ll include all data collected for the 
asurements, such data to 

be provided in the  
tes. The instrumentation used to undertake the 

measurements sha e li te in cc a e th u
1(a) and certificates of calibration ted to the local 

ity n n t ’s s m t
el of noise m ions.

s n f i le  io
ind farm d o N  )

the attached Guidance Notes, the wind farm operator shall submit a 
21 days of submission of the 

ursuant to paragraph (F) 
the r 

ng 
authority. 

op t  t o   h
irectio a g e r r f celle e ti a

ration,  h r
, all in ac d e i G 1  t
uidance t   a m a w  b  shall 

retained for a period of not less than 24 months. The wind farm 

condition shall be undertaken at the measurement location approved 
in writing by the local planning authority.  

of the rating level of noise immissions pursuant to paragraph (F) of 
this condition, the wind farm operator shall submit to the local 
planning authority for written approval a proposed assessment 
protocol setting out the range of meteorological and operational 
conditions (the range of wind speeds, wind directions, power 
generation and times of day) to determine the assessment of rating 
level of noise immissions. 

during times when the complainant alleges there was disturbance 
due to noise, having regard to the information provided in the 
written request of the local planning authority under paragraph (B), 
and such others as the independent consultant considers necessary 
to fully assess the noise at the complainant’s property. The 
assessment of the rating level of noise immissions shall be 
undertaken in accordance with the assessment protocol approved in 
writing by the local planning authority. 

(F) The wind farm ope

immissions undertaken in accordance with the Guidance Note
within 2 months of the date of the written request of the local 
planning authority made

authority. The assessment sha
purposes of undertaking the compliance me

 format set out in Guidance Note 1(e) of the
Guidance No

ll b  ca bra d  a ord nc wi  G idance Note 
shall be submit

planning author with the indepe dent co sul ant  as ess en  of 
the rating lev  im iss   

(G) Where a further asses me t o  the rat ng vel of noise immiss ns 
from the w  is require  pursuant t  Guidance ote 4(c  of 

copy of the further assessment within 
independent consultant’s assessment p
above unless 
assessment has bee

time limit for the submission of the furthe
n extended in writing by the local planni

(H) The wind farm era or shall con inu usly log nacelle heig t wind 
speed and d n, lon sid  a eco d o  na  ori nta on nd 
power gene  of eac  tu bine erected in accordance with this 
permission cor anc  w th uidance Note (d) of he 
attached G  No es. The dat  fro  e ch ind tur ine be 
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poses of this condition, a “dwelling” is a building within Use Class 
C1 C3 or C4 of the Use Classes Order which lawfully exists or had an extant planning 

 

operator shall provide this information in the format set out in 
Guidance Note 1(e) of the attached Guidance Notes to the local 
planning authority on its request within 14 days of receipt in writing 
of such a request. 

 
Note: For the pur

permission at the date of this permission.
 
 

Table 1 - Between 07:00 and 23:00 - Noise level dB LA90, 10-minute   

 

Standardised wind speed at 10 metres height (m/s) 
within the site averaged over 10-minute periods 

Location (easting, northing grid 
coordinates) 

1 2 3 4 5 6 7 8 9 10 11 12 
 LA90 Decibel Levels 
Manor House Farm (509720 466821) 35 35 35 35 35 36 38 39 41 41 41 41 
Haisthorpe Hall (512565 465244) 40 40 41 42 43 45 47 49 52 52 52 52 
West Backside (512618 464904) 39 40 41 42 43 44 44 45 45 45 45 45 
Thornholme (511553 463941) 45 47 48 49 49 49 50 51 53 53 53 53 
Burton Agnes (510780 463309) 40 41 43 43 44 45 47 49 52 52 52 52 
 

 
Table 2 - Between 23:00 and 07:00 - Noise level dB LA90, 10-minute 

 
Standardised wind speed at 10 metres height (m/s) 

within the site averaged over 10-minute periods 
Location (easting, northing grid 
coordinates) 

1 2 3 4 5 6 7 8 9 10 11 12 
 LA90 Decibel Levels 
Manor House Farm (509720 466821) 43 43 43 43 43 43 43 43 43 43 43 43 
Haisthorpe Hall (512565 465244) 43 43 43 43 43 43 43 47 52 52 52 52 
West Backside (512618 464904) 43 43 43 43 43 43 43 43 43 43 43 43 
Thornholme (511553 463941) 43 43 43 43 43 43 43 43 49 49 49 49 
Burton Agnes (510780 463309) 43 43 43 43 43 43 43 43 49 49 49 49 

Note to Tables 1 & 2: The geographical coordinates references set out in these 
tables are provided for the purpose of identifying the general location of dwellings to 
which a given set of noise limits applies. The standardised wind speed at 10 metres 

f Noise from Wind Farms” 

Note 1 

height within the site refers to wind speed at 10 metres height derived from those 
measured at hub height, calculated in accordance with the method given in the 
Guidance Notes. 

Guidance Notes for Noise Condition  

These notes are to be read with and form part of the noise condition. They further 
explain the condition and specify the methods to be employed in the assessment of 
complaints about noise immissions from the wind farm. The rating level at each 
integer wind speed is the arithmetic sum of the wind farm noise level as determined 
from the best-fit curve described in Note 2 of these Guidance Notes and any tonal 
penalty applied in accordance with Note 3 with any necessary correction for residual 
background noise levels in accordance with Note 4. Reference to ETSU-R-97 refers to 
the publication entitled “The Assessment and Rating o
(1997) published by the Energy Technology Support unit (ETSU) for the Department 
of Trade and Industry (DTI). 
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ed alternative representative location as 

ts should be made in “free 

ty to undertake compliance 

surement location.  

e LA90,10-minute measurements should be synchronised with measurements of 
e 10-minute arithmetic mean wind speed and wind direction data and with 

irection and arithmetic mean power generated 
ce

0-minute increments thereafter synchronised with Greenwich Mean Time and 
justed to British Summer Time where necessary. Standardised 10 metre 

ind speed data shall be correlated with the noise measurements 

(a) Values of the LA90,10-minute noise statistic should be measured at the 
complainant’s property (or an approv
detailed in Note 1(b)), using a sound level meter of EN 60651/BS EN 60804 
Type 1, or BS EN 61672 Class 1 quality (or the equivalent UK adopted 
standard in force at the time of the measurements) set to measure using the 
fast time weighted response as specified in BS EN 60651/BS EN 60804 or BS 
EN 61672-1 (or the equivalent UK adopted standard in force at the time of the 
measurements). This should be calibrated before and after each set of 
measurements, using a calibrator meeting IEC 60945:2003 “Electroacoustics – 
sound calibrators” Class 1 with PTB Type Approval (or the equivalent UK 
adopted standard in force at the time of the measurements) and the results 
shall be recorded. Measurements shall be undertaken in such a manner to 
enable a tonal penalty to be applied in accordance with Guidance Note 3 if 
required.  

(b) The microphone shall be mounted at 1.2 - 1.5 metres above ground level, 
fitted with a two-layer windshield or suitable equivalent approved in writing by 
the local planning authority, and placed outside the complainant’s dwelling and 
be not more than 35 metres from it. Measuremen
field” conditions.  To achieve this, the microphone shall be placed at least 3.5 
metres away from the building facade or any reflecting surface except the 
ground at the approved measurement location. In the event that the consent 
of the complainant for access to his or her proper
measurements is withheld, the wind farm operator shall submit for the written 
approval of the local planning authority details of the proposed alternative 
representative measurement location prior to the commencement of 
measurements and the measurements shall be undertaken at the approved 
alternative representative mea

(c) Th
th
operational data logged in accordance with Guidance Note 1(d) and rain data 
logged in accordance with Note 1(f). 

(d) To enable compliance with the conditions to be evaluated, the wind farm 
operator shall continuously log arithmetic mean nacelle wind speed (duly 
corrected for the presence of the rotating blades) arithmetic mean nacelle 
orientation, nacelle wind d
during each suc ssive 10-minute periods for each wind turbine on the site. 
The nacelle height wind speeds recorded from the nacelle anemometers or as 
calculated from the power output of each turbine shall be supplemented by 
standardised ten metre height wind speed data calculated for each 10-minute 
period from those measured at nacelle height assuming a reference roughness 
length of 0.05 metres and using the equation given on page 120 of 
ETSU-R-97. All 10-minute periods shall commence on the hour and in 
1
ad
height w
determined as valid in accordance with Note 2(b), such correlation to be 
undertaken in the manner described in Note 2(c). 

(e) Data provided to the local planning authority in accordance with paragraphs 
(E) (F) (G) and (H) of the noise condition shall be provided in comma 
separated values in electronic format. 
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(f) A data logging rain gauge shall be installed within 3m of any sound level meter 
installed in the course of the independent consultant undertaking an 
assessment of the level of noise immissions. The gauge shall record over 
successive 10-minute periods synchronised with the periods of data recorded 
in accordance with Note 1(d). 

 
Note 2 

(a) The noise measurements should be made so as to provide not less than 20 

 local planning authority under paragraph 

A90,10-minute  of the 

 speed on the X-axis. A least squares, 
“best fit” curve of an order deemed appropriate by the independent consultant 

 data 

 
ote 3 

 Where, in accordance with the approved assessment protocol under paragraph 
(E) of the noise condition, noise immissions at the location or locations where 
compliance measurements are being undertaken contain or are likely to 
contain a tonal component, a tonal penalty shall be calculated and applied 
using the following rating procedure. 

b) For each 10-minute interval for which LA90,10-minute data have been determined 
s valid in accordance with Note 2, a tonal assessment shall be performed on 
oise immissions during 2-minutes of each 10-minute period.  The 2-minute 
eriods should be spaced at 10-minute intervals provided that uninterrupted 
ncorrupted data are available (“the standard procedure”). Where uncorrupted 
ata are not available, the first available uninterrupted clean 2-minute period 
t of the affected overall 10-minute period shall be selected. Any such 

 were below the audibility criterion 

rived from the average tone level above 

valid data points as defined in Note 2 paragraph (b). 

(b) Valid data points are those measured during the conditions set out in the 
assessment protocol approved by the
(E) of the noise condition but excluding any periods of rainfall measured in 
accordance with Note 1(f).  

(c) Values of the L noise measurements and corresponding values
10-minute standardised ten metre height wind speed for those data points 
considered valid in accordance with Note 2(b) shall be plotted on an XY chart 
with noise level on the Y-axis and wind

(but which may not be higher than a fourth order) shall be fitted to the
points to define the wind farm noise level at each integer speed. 

N

(a)

(
a
n
p
u
d
ou
deviations from the standard procedure shall be reported. 

(c) For each of the 2-minute samples the tone level above audibility shall be 
calculated by comparison with the audibility criterion given in Section 2.1 on 
pages 104 -109 of ETSU-R-97. 

(d) The average tone level above audibility shall be calculated for each integer 
wind speed bin. Samples for which the tones
or no tone was identified, a value of zero audibility shall be substituted. 

(e) The tonal penalty is derived from the margin above audibility of the tone 
according to the figure below de

 
www.planningportal.gov.uk/planninginspectorate        Page 70 

audibility for each integer wind speed. 
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Note 4 

(a) rdance with Note 3 the rating level of 

 accordance with Note 3 at each integer 
wind spee  the approved assessment protocol 
under par

(d) nes comprising the 
development are turned off for such period as the independent consultant 
requires to undertake the further assessment. The further assessment shall be 
undertaken in accordance with the following steps: 

i. Repeating the steps in Note 2, with the wind farm switched off, and 
determining the background noise (L3) at each integer wind speed within 
the range set out in the approved noise assessment protocol under 
paragraph (E) of this condition. 

ii. The wind farm noise (L1) at this speed shall then be calculated as follows 
where L2 is the measured level with turbines running but without the 
addition of any tonal penalty: 

 

iii. The rating level shall be re-calculated by adding the tonal penalty (if any 
is applied in accordance with Note 3) to the derived wind farm noise L1 
at that integer wind speed.  

 
 
 

If a tonal penalty is to be applied in acco
the turbine noise at each wind speed is the arithmetic sum of the measured 
noise level as determined from the best fit curve described in Note 2 and the 
penalty for tonal noise as derived in

d within the range set out in
agraph (E) of the noise condition. 

(b) If no tonal penalty is to be applied then the rating level of the turbine noise at 
each wind speed is equal to the measured noise level as determined from the 
best fit curve described in Note 2. 

(c) If the rating level at any integer wind speed lies at or below the values set out 
in the Tables attached to the conditions or at or below the noise limits 
approved by the local planning authority for a complainant’s dwelling in 
accordance with paragraph (C) of the noise condition then no further action is 
necessary. In the event that the rating level is above the limit(s) set out in the 
Tables attached to the noise conditions or the noise limits for a complainant’s 
dwelling approved in accordance with paragraph (C) of the noise condition, the 
independent consultant shall undertake a further assessment of the rating 
level to correct for background noise so that the rating level relates to wind 
turbine noise immission only. 

The wind farm operator shall ensure that all the wind turbi
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iv. If the rating level after adjustment for background noise contribution 
and adjustment for tonal penalty (if required in accordance with note 
(iii) above) at any integer wind speed lies at or below the values set out 
in the Tables attached to the conditions or at or below the noise limits 
approved by the local planning authority for a complainant’s dwelling in 
accordance with paragraph (C) of the noise condition then no further 
action is necessary. If the rating level at any integer wind speed exceeds 
the values set out in the Tables attached to the conditions or the noise 
limits approved by the local planning authority for a complainant’s 
dwelling in accordance with paragraph (C) of the noise condition then 
the development fails to comply with the conditions. 

 

 



 

 

 
 
 
 

 
 

 
RIGHT TO CHALLENGE THE DECISION IN THE HIGH COURT 

 
 
These notes are provided for guidance only and apply only to challenges under the 
legislation specified.  If you require further advice on making any High Court challenge, or 
making an application for Judicial review, you should consult a solicitor or other advisor or 
contact the Crown Office at the Royal Courts of Justice, Queens Bench Division, Strand, 
London, WC2 2LL (0207 947 6000). 
 
The attached decision is final unless it is successfully challenged in the Courts.  The Secretary of 
State cannot amend or interpret the decision.  It may be redetermined by the Secretary of State 
only if the decision is quashed by the Courts. However, if it is redetermined, it does not 
necessarily follow that the original decision will be reversed. 
 
SECTION 1: PLANNING APPEALS AND CALLED-IN PLANNING APPLICATIONS;  
The decision may be challenged by making an application to the High Court under  Section 288 of 
the Town and Country Planning Act 1990 (the TCP Act).  
 
Challenges under Section 288 of the TCP Act 
 
Decisions on called-in applications under section 77 of the TCP Act (planning), appeals under 
section 78 (planning) may be challenged under this section.   Any person aggrieved by the 
decision may question the validity of the decision on the grounds that it is not within the powers of 
the Act or that any of the relevant requirements have not been complied with in relation to the 
decision. An application under this section must be made within six weeks from the date of the 
decision. 
 
SECTION 2:  AWARDS OF COSTS 
 
There is no statutory provision for challenging the decision on an application for an award of 
costs.  The procedure is to make an application for Judicial Review. 
 
SECTION 3: INSPECTION OF DOCUMENTS 
 
Where an inquiry or hearing has been held any person who is entitled to be notified of the 
decision has a statutory right to view the documents, photographs and plans listed in the appendix 
to the report of the Inspector’s report of the inquiry or hearing within 6 weeks of the date of the 
decision.  If you are such a person and you wish to view the documents you should get in touch 
with the office at the address from which the decision was issued, as shown on the letterhead on 
the decision letter, quoting the reference number and stating the day and time you wish to visit.  At 
least 3 days notice should be given, if possible. 
 
 

https://www.gov.uk/government/organisations/department-for-communities-and-local-
government 
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