 Dated _________________________201[?]

(1) [INSERT NAME OF THE LEAD UNIVERSITY]

(2) [INSERT NAME OF BBB UNIVERSITY]
(3) [INSERT NAME OF CCC UNIVERSITY]
DRAFT

RESEARCH COLLABORATION AGREEMENT 

MODEL 3

(Two or more Universities collaborate, each owns the IPR in the Results it has created and the Universities jointly own the IPR in the Results which they have created jointly)
YOU ARE STONGLY ADVISED TO READ THE END NOTES BEFORE USING THIS AGREEMENT. 

BEAR IN MIND THAT THIS AGREEMENT IS ONLY AN INDICATION OF THE SORT OF TERMS WHICH MIGHT BE INCLUDED IN A RESEARCH COLLABORATION AGREEMENT; IT HAS NOT BEEN PREPARED FOR ANY SPECIFIC PROJECT OR TYPE OF PROJECT AND ITS TERMS MAY NOT BE SUITABLE FOR YOUR PARTICULAR COLLABORATION.

THIS AGREEMENT dated ………………………………………….. 201[?] is made BETWEEN
:
(1)
[INSERT NAME OF THE LEAD UNIVERSITY], a not-for-profit educational institution, having corporate powers and incorporated under the laws of [the Republic of Korea]OR[England], whose administrative offices are at [insert address] (the Lead University
);

(2)
[INSERT NAME OF BBB UNIVERSITY], a not-for-profit educational institution, having corporate powers and incorporated under the laws of [the Republic of Korea]OR[England], whose administrative offices are at [insert address] (BBB University); and

(3)
[INSERT NAME OF  CCC UNIVERSITY], a not-for-profit educational institution, having corporate powers and incorporated under the laws of [the Republic of Korea]OR[England], whose administrative offices are at [insert address] (CCC University)
BACKGROUND
(A) The Funding Body (as defined below) has awarded funding to [the Lead University]OR[the Universities] to carry out the Project.

(B) It has been agreed that each of the Universities will carry out one or more parts of the Project as provided for in this Agreement.

(C) The Project will form part of the UK Universities' primary charitable purpose of the advancement of education through teaching and research. There must therefore be some element of public benefit arising from the Project, and this is secured through the publication of the Results as provided for in clause 6.

1.
DEFINITIONS AND INTERPRETATION

1.1
In this Agreement the following expressions have the meaning set opposite:

	Academic Publication

	the publication of an abstract, article or paper in a journal or an electronic repository, or its presentation at a conference or seminar; and in clauses 5 and 6 to Publish and Publication are to be construed as references to Academic Publication;



	this Agreement

	this document, including its Schedules, as amended from time to time in accordance with clause 11.9;



	Background

	information, techniques, Know-how, software and materials (regardless of the form or medium in which they are disclosed or stored) which are provided by one University to any of the other Universities for use in the Project (whether before or after the date of this Agreement), except any Result;



	a Business Day

	Monday to Friday (inclusive) except public holidays in [insert country];



	the Commencement Date
	[insert the date on which the Project started or is to start];



	Confidential Information

	each University's confidential information is: any Background disclosed by that University to any of the other Universities for use in the Project [and identified as confidential before or at the time of disclosure]; and any Results in which that University owns the Intellectual Property Rights;



	a Contribution
	the non-financial contribution (including, without limitation, human resources, materials, facilities and equipment) to be made by a University to the Project, as set out in the Project Plan;



	the Data Protection Act
	the UK Data Protection Act 1998, or any statute or European Directive or Regulation amending, replacing or superseding that act from time to time;



	the External Funding


	the funding provided by the Funding Body for the Project, or to any of the Universities for use in the Project;



	the Financial Contribution

	the financial contribution to be provided by each of the Universities to the Project as set out in Schedule 1;



	the Funding Body
	[set out details of the body providing the External Funding];



	the Funding Conditions
	the terms on which the Funding Body provides any External Funding, copies of which are attached to this Agreement as Schedule 3;



	(a) the Good Data Management

Practices


	the practices and procedures set out in Schedule 5;

	Intellectual Property Rights

	patents, trade marks, service marks, registered designs, copyrights, database rights, design rights, confidential information, applications for any of the above, and any  similar right recognised from time to time in any jurisdiction, together with all rights of action in relation to the infringement of any of the above;



	the Key Personnel

	in the case of the Lead University, the Principal Investigator and [insert name]; in the case of BBB University, [insert name] and [insert name]; in the case of CCC University, [insert name] and [insert name];



	Know-how
	unpatented technical information (including information relating to  inventions, discoveries, concepts, methodologies, models, research, development and testing procedures, the results of experiments, tests and trials, manufacturing processes, techniques and specifications, quality control data, analyses, reports and submissions) which is not in the public domain;



	the Location
	the location(s) at which the Project will be carried out as set out in the Project Plan;



	[the Payment Plan

	the arrangements under which each of the Universities, in return for its rights to exploit the Results, will pay the other Universities, as set out in Schedule 6;]


	the Principal Investigator
	[insert name] or his or her successor appointed under clause 9.2;


	the Project

	the programme of work described in the Project Plan, as amended from time to time in accordance with clause 11.9;


	the Project Manager

	the individual appointed from time to time by the Lead University as the project manager[, and approved by the Funding Body in accordance with the Funding Conditions];



	the Project Period
	the period described in clause 2.1;



	the Project Plan
	the project plan annexed to this Agreement as Schedule 2, as varied from time to time under the terms of this Agreement[ and any Funding Conditions
];



	the Results
	all information, Know-how, results, inventions, software and other Intellectual Property Rights identified or first reduced to practice or writing in the course of the Project; 



	the Steering Committee

	the individuals nominated by each of the Universities[ and the Funding Body
] in accordance with clause 2.6 to supervise the carrying out of the Project; and



	the Universities
	the Lead University, BBB University and CCC University.


1.2 1.2
A reference to a company in this Agreement includes any company, corporation or other body corporate, wherever and however incorporated or established, and a reference in this Agreement to a person includes a natural person, a corporate or unincorporated body (whether or not having separate legal personality) and that person's personal representatives, successors and permitted assigns.
1.3
Unless the context otherwise requires, words in the singular in this Agreement include the plural and words in the plural include the singular.

1.4
Unless the context otherwise requires, a reference in this Agreement to one gender includes a reference to the other genders.

1.5
A reference in this Agreement to a statute or statutory provision is a reference to it as amended, extended or re-enacted from time to time and includes all subordinate legislation made from time to time under that statute or statutory provision.

1.6
A reference in this Agreement to writing or written includes email.

1.7
Any obligation in this Agreement not to do something includes an obligation not to allow that thing to be done.

1.8
Any reference in this Agreement to an English or Korean legal term for any action, remedy, method of judicial proceeding, legal document, legal status, court, official or any legal concept or thing will, in respect of any other jurisdiction, be deemed to include a reference to that which most nearly approximates to the English or Korean (as the case may be) legal term in that jurisdiction.

1.9
Any words in this Agreement following the expressions including, include, in particular, or any similar expression, are merely illustrative and do not limit the sense of the words, description, definition, phrase or expression preceding those expressions.

1.10
General words introduced by the word other will not be given a restrictive meaning because they are preceded by words indicating a particular class of acts, matters or things.

1.11
Time will [not]
 be of the essence for all times, dates and periods specified in this Agreement.
1.12
All references in this Agreement to clauses and Schedules are, respectively to clauses of, and Schedules to, this Agreement.

1.13
Words and phrases defined in the Funding Conditions and not defined in this Agreement have the meaning given to them in the Funding Conditions when used in this Agreement.

1.14
If there is any conflict between the terms of this Agreement and the Funding Conditions, this Agreement will prevail in relation to the arrangements as between the Universities, but it will not affect the Universities' respective obligations to the Funding Body under the Funding Conditions
.
2.
THE PROJECT AND PROJECT MANAGEMENT
2.1
The Project [will begin on]OR[began on]
 the Commencement Date and will continue until [the earlier of the withdrawal of the External Funding,] the completion of the Projector any later date agreed in writing between the Universities.  If this Agreement is entered into after the Commencement Date, it will apply retrospectively to work carried out in relation to the Project on or after the Commencement Date. A University may withdraw or may be deemed to have withdrawn from the Project in accordance with clause 9.
2.2
Each of the Universities undertakes
 to each of the others to:

2.2.1
make its Contribution to the Project in accordance with the Project Plan;
2.2.2
comply with its obligations under, and the conditions of, the Funding Conditions;

2.2.3
carry out the Project in accordance with the Funding Conditions;

2.2.4
notify each of the other Universities and the Project Manager in accordance with clause 11.1 immediately it receives any notice or request from the funding body;

2.2.5
carry out the tasks allotted to it in the Project Plan with reasonable skill and care, and provide the human resources, materials, facilities and equipment that are designated as its responsibility in the Project Plan; 
2.2.6
use all reasonable endeavours to obtain all regulatory and ethical licences, consents and approvals necessary to allow it to carry out the tasks allotted to make its Contribution and carry out the tasks allotted to it in the Project Plan;

2.2.7
ensure that its employees and students (if any) involved in the Project: observe the conditions attaching to any regulatory and ethical licences, consents and approvals; keep complete and accurate records of all research, development and other work carried out in connection with the Project and of all Results and observations, signed by the people who obtained each Result or made those observations, and countersigned by an employee of that University who is not a member of the research team but who understands the work; and comply with the Good Data Management Practices.
2.2
Although the Universities will use reasonable endeavours to carry out the Project in accordance with the Project Plan, none of the Universities undertakes that any research will lead to any particular result, nor does it guarantee a successful outcome to the Project.

2.3
Each of the Universities will provide the Project Manager with [monthly]OR[quarterly]OR[annual] reports summarising the progress of the Project and a copy of all of the Results.

2.4
Each of the Universities warrants to the others that it has full power and authority under its constitution, and has taken all necessary actions and obtained all authorisations, licences, consents and approvals required under its constitution or by law, to allow it to enter into this Agreement and perform its obligations under it.
2.5
Each of the Universities will ensure that its employees and students (if any) who work on or visit any premises owned, controlled or occupied by any of the other Universities, or who use any facilities provided by any of the other Universities, comply with all security and health and safety policies, regulations and procedures made known to them from time to time by the University which owns, controls or occupies those premises or provides those facilities.  Each of the Universities will notify the others as soon as practicable of any health and safety hazards of which it becomes aware. Each of the Universities will notify the others immediately if any incident which causes any personal injury or damage to property which could give rise to any personal injury or damage to property occurs in the performance of this Agreement.
2.6
There will be a Steering Committee
 made up of one representative nominated by each of the Universities.  The Project Manager (initially [insert name]) will be the Lead University’s representative on the Steering Committee.  [The Universities will invite the Funding Body to appoint a representative to the Steering Committee.]  The terms of reference of the Steering Committee are set out in Schedule 4 to this Agreement, and the Steering Committee has no authority to amend the terms of this Agreement except as may be expressly set out in those terms of reference.

2.7
Any member of the Steering Committee may participate in meetings of the Steering Committee by tele-conference, video-conference or any other technology that enables everyone participating in the meeting to communicate interactively and simultaneously with each other.  The quorum for a meeting of the Steering Committee will be [one representative of each of the Universities], or his alternate, present in person or by tele-conference, video-conference or other technology mentioned above.

2.8
[Insert name] (if present at a meeting) or, in his absence, any other individual the members of the Steering Committee may from time to time agree, will chair meetings of the Steering Committee.

2.9
The Universities will ensure that the Steering Committee meets at least every [3] months at venues to be agreed, and in default of agreement at [insert location], or at any other time at the request of any of the Universities.  Meetings of the Steering Committee will be convened with at least twenty-one (21) days written notice in advance.  That notice must include an agenda.  Minutes of the meetings of the Steering Committee will be prepared by the chair of the meeting and sent to each of the Universities within 14 days after each meeting.

2.10

Each of the Universities will provide the Project Manager with [monthly]OR[quarterly]OR[annual] reports summarising the progress of the Project and the Results, and the Lead University will ensure that the Project Manager keeps all the Universities informed about the progress of the Project and the Results.    A copy of each of the Universities' [monthly]OR[quarterly]OR[annual] report will be circulated to each member of the Steering Committee with the written notice for the relevant meeting

2.11
Each of the Universities will, through its representative or his alternate, have one vote in the Steering Committee.  Decisions will be taken by a simple majority except where a decision necessitates a change to the Project Plan or a change to the allocation of any funding.  In either of those cases, any decision must be unanimous.  The chairman will [not] have a casting vote.

2.12
In addition to his duties under the Funding Conditions, the Project Manager will:

2.12.1
be the primary conduit for exchanges of information with the Funding Body;

2.12.2
be responsible to the Steering Committee for the day-to-day management of the Project;

2.12.3
be responsible for the financial management of the Project as required by the Funding Conditions;
2.12.4
be responsible for implementing decisions taken by the Steering Committee; 

2.12.5
prepare progress reports as required by the Funding Body; and

2.12.6
monitor the progress of the Project.
3.
FINANCIAL CONTRIBUTIONS, EXTERNAL FUNDING AND THE PAYMENT PLAN
3.1
The allocation of the External Funding
 will be as set out in the Project Plan unless the Universities unanimously agree otherwise in writing.  Each of the Universities will pay its Financial Contribution to the Project in accordance with Schedule 1 within [30]OR[60] days after its receipt of an invoice for the same.
 Where any allocation of the External Funding or any Financial Contribution is being claimed against costs and expenses incurred by a University, each invoice must be accompanied by a statement certified by an authorised officer of that University.
3.2
All amounts payable under this Agreement will be paid in [in pounds sterling]OR[South Korean wons] and, unless an exemption applies, all amounts are exclusive of Value Added Tax (or any sales or similar tax) which any University making a Financial Contribution or payment in accordance with the Payment Plan will pay at the rate from time to time prescribed by law.

3.3
If any of the Universities fails to make any payment due to any other of the Universities under this Agreement, without prejudice to any other right or remedy available to that other University, that other University may charge interest (both before and after any judgement) on the amount outstanding, on a daily basis at the rate of [eight]
 per cent per annum.  That interest will be calculated from the date or last date for payment to the actual date of payment, both dates inclusive, and will be compounded [quarterly].  The University which has failed to make the payment will pay that interest to the other University on demand.

3.4
Except as set out in the Project Plan, each of the Universities will own all equipment purchased or constructed by it, or for it, using the Financial Contribution or any External Funding.

3.5 The financial arrangements for the Project will be overseen by the Steering Committee and will be as set out in the Funding Conditions.

3.6
Claims for any External Funding
 will be made through the Project Manager.  Each of the Universities will provide sufficient information to the Project Manager to allow the Lead University to claim the External Funding and to submit reports to the Funding Body in accordance with the Funding Body’s requirements from time to time.  Each of the Universities will certify its claims for any External Funding in such way as may be necessary to allow the Lead University to give any certificate required by the Funding Body in relation to those claims.

3.7
The Lead University will, within thirty (30) days after receipt of any of the External Funding, pay that External Funding (or the appropriate part of it) to the University to which that External Funding is due.

3.8
Each of the Universities will refund to the Lead University on demand: any overpayment
 of any External Funding; and any monies received by that University which the Funding Body requires to be repaid in accordance with the Funding Conditions.  Each of the Universities will pay to the Funding Body any payments that are to be made by that University in order to comply with the Funding Conditions.  Each of the other Universities will indemnify the Lead University and keep it indemnified against all and any refund, repayment or payment which the Lead University is required to make under the Funding Conditions to the Funding Body on behalf of that other University.

3.9 The Lead University will ensure that the Project Manager prepares and submits an account of all income and expenditure in connection with the Project [quarterly] to the Steering Committee.

3.10 The Lead University will ensure that the Project Manager allows an independent chartered accountant
 appointed by any University, at that University’s expense, to examine the accounts and records of the Project Manager relating to the Project provided: 

3.10.1
at least [14] days' written notice is given in advance to the Project Manager;

3.10.2
the inspection or examination takes place during the Project Manager's normal working hours; and

3.10.3
the inspecting University and the accountant will keep confidential any information that it may acquire in the exercise of its rights under this clause.

[3.11
Each of the Universities will pay each of the other Universities in accordance with the Payment Plan. Any of the Universities to which another of the Universities is obliged to make payment under the Payment Plan may appoint an independent chartered accountant, at its own expense, to examine the accounts and records of any of the Universities which is obliged to make payments to it relating to its exploitation of the Intellectual Property Rights in the Results provided:

3.11.1 at least [14] days written notice is given in advance to the University whose accounts and records are to be inspected;

3.11.2 the inspection or examination takes place during that University’s normal working hours; and

3.11.3 the inspecting University and the accountant will keep confidential any information that it may acquire in the exercise of its rights under this clause.]

4.
USE AND EXPLOITATION OF INTELLECTUAL PROPERTY RIGHTS
4.1
This Agreement does not affect the ownership of any Intellectual Property Rights in any Background or in any other technology, design, work, invention, software, data, technique, Know-how, or materials which are not Results.  The Intellectual Property Rights in any Background will remain the property of the University which contributes them to the Project (or its licensors).
  No licence to use any Intellectual Property Rights is granted or implied by this Agreement except the rights expressly granted in this Agreement.

4.2
Each of the Universities grants each of the other Universities a royalty-free, non-exclusive licence to use its Background for the purpose of carrying out the Project, but for no other purpose
.  None of the Universities may grant any sub-licence to use any other University's Background except as permitted under any further licence granted under clause 4.9.
4.3
The University which creates or generates any Result will own the Intellectual Property Rights in that Result and may take such steps as it may decide from time to time, and at its own expense
 and sole discretion, to register
 and maintain any protection for those Intellectual Property Rights, including filing and prosecuting patent applications for any Result and taking any action in respect of any alleged or actual infringement of those Intellectual Property Rights. 

4.4
Where any Result is created or generated by two or more of the Universities jointly and it is impossible to distinguish each University’s intellectual contribution to the creation of the Intellectual Property Rights in that Result, the Intellectual Property Rights in that Result will be owned by those Universities in equal shares. The owners may take such steps as they may decide from time to time, at their joint and equal expense, to register and maintain any protection for those Intellectual Property Rights, including filing and prosecuting patent applications for any Result, and taking any action in respect of any alleged or actual infringement of those Intellectual Property Rights. If one or more of the owners does not wish to take any such step or action, the other owner(s) may do so at their expense, and the University not wishing to take such steps or action will provide, at the expense of the University making the request, any assistance that is reasonably requested of it.

4.5
Where any third party such as a student or contractor is involved in the Project, the University engaging that contractor will ensure that that student and that contractor assigns any Intellectual Property Rights which they may have in the Results in order to be able to give effect to the provisions of this clause 4
. Each of the Universities will ensure that its employees and students involved in the creation of the Results give each of the other Universities such assistance as they may reasonably request in connection with the registration and protection of the Intellectual Property Rights in the Results, including filing and prosecuting patent applications for any Result, and taking any action in respect of any alleged or actual infringement of those Intellectual Property Rights.

4.6
Each of the Universities will notify the Project Manager promptly after identifying any Result which it believes is patentable, and will supply the Project Manager with copies of that Result.  The University will notify other Results to the Project Manager in the [monthly]OR[quarterly]OR[annual] reports provided under clause 2.3.
 
4.7
Except as permitted in clauses 4.2, 4.8, 4.9 and 4.10, none of the Universities will have the right to use the Background or Results of any other of the Universities (whether to exploit its own or any other Results or for any other purpose) unless it negotiates and obtains a further licence which allows it to do so.  The owner of the Intellectual Property Rights in any Background or Result may refuse to grant that further licence, and if it agrees to grant that further licence, the terms of that further licence may include a royalty or other payment in return for that further licence.

4.8 Any co-owner of any of the Intellectual Property Rights in any of the Results may deal with and exploit those Intellectual Property Rights as though it were the sole owner, [without being required to account to any other co-owner for any share in the revenues generated by that dealing or exploitation]OR[subject to payment to the other co-owner(s) in accordance with the Payment Plan
], provided that no co-owner may grant any third party any rights that detract from any other co-owner’s right to deal with any jointly or co-owned Intellectual Property Rights.

4.9 Each of the Universities grants each of the other Universities a royalty free, non-exclusive licence to use the Results for the purpose of carrying out the Project. Any University may allow any person working for it, or on its behalf, to use any of the Results for the purpose of carrying out the Project. 

4.10.1 Each of the Universities (the Potential Grantor) will, if another of the Universities (the Party Wishing to Exploit) gives it written notice (an Option Notice) at any time during the Project Period plus a further [insert figure] months, negotiate the terms on which the Potential Grantor will grant rights to the Party Wishing to Exploit to exploit the Intellectual Property Rights in some or all of its Results and its Background
.

4.10.2 
Following the Potential Grantor’s receipt of an Option Notice, the Potential Grantor and the Party Wishing to Exploit will negotiate in good faith, for a period of up to [90 days]OR[6 months] after the date of receipt of the Option Notice (the Negotiation Period) the terms of an assignment or licence. If the Potential Grantor and the Party Wishing to Exploit are unable to agree the terms of an assignment or licence within the Negotiation Period, the rights of the Party Wishing to Exploit under clauses 4.10.1, 4.10.3 and 4.10.4 (but not the licence in clause 4.9) will lapse.

4.10.3
The Potential Grantor will not, during the Negotiation Period, negotiate with any other person with a view to granting a licence to use its Results or Background or assigning the Intellectual Property Rights in its Results or Background nor, during the [3]OR[6]OR[12] months following the end of the Negotiation Period, will the Potential Grantor grant a licence of any of its Result or assign any of the Intellectual Property Rights in its Results or Background to any person on any terms more favourable than those offered to the Party Wishing to Exploit pursuant to this clause 4.10.
4.10.4
Until the earlier of the end of the Negotiation Period and the date of the assignment or grant of a licence pursuant to this clause 4.10, the Potential Grantor will consult with the Party Wishing to Exploit about making patent applications in respect of the Results.  If, during the Negotiation Period, the Party Wishing to Exploit wishes the Potential Grantor to apply for any patent in relation to any of the Results, the Party Wishing to Exploit will reimburse to the Potential Grantor the reasonable costs and expenses incurred by the Potential Grantor since the date of this Agreement in relation to the filing and prosecution of that patent application, including (without limitation) patent agents' fees, as a result of any request to apply for, or to maintain, any patent at the Party Wishing to Exploit’s request. If the Potential Grantor later licenses or assigns to another person any of the Results or the Background for which the Party Wishing to Exploit has paid any such costs and expenses, the Potential Grantor will reimburse those costs and expenses to the Party Wishing to Exploit.

4.11
For the avoidance of doubt, despite the provisions of clause 4.10 or any assignment or licence made pursuant to clause 4.10, each of the Universities and each of its employees and students will have the irrevocable, royalty-free right to use the Results for the purposes of academic teaching and academic research [, including research projects which are sponsored by any third party]
.  The rights in this clause are subject to the rules on Academic Publication in clause 5.

5.
ACADEMIC USE AND PUBLICATION
 
5.1
Any employee or student of any of the Universities (whether or not involved in the Project) may:

5.1.1
discuss work undertaken as part of the Project in University seminars, tutorials and lectures; and

5.1.2
provided details of the intention to publish have been given to the other Universities in accordance with clause 5.2 and no Confidentiality Notice has been received, Publish any of the Results.

5.2
Each of the Universities will submit to the other Universities, in writing, material which any employee or student of that University intends to Publish, at least [30]OR[60] days before the date of the proposed submission for Publication.   Any other University may, by giving written notice to the University which has submitted that material (a Confidentiality Notice): require that University to delay the proposed Publication for a maximum of [insert number] month(s) after receipt of the Confidentiality Notice if, in any University’s reasonable opinion, that delay is necessary in order to seek patent or similar protection or to modify the publication in order to protect Confidential Information.  The Confidentiality Notice must be given within [15]OR[30] days after receipt of the material which is proposed to be Published.  If a Confidentiality Notice is not received within that period, the proposed Publication may proceed. The University whose employee or student intends to Publish the material will not unreasonably refuse a request from any other of the Universities for any additional delay in Publication necessary in order to seek patent or similar protection or to modify the publication in order to protect Confidential Information.

5.3
If a registered student of one of the Universities has been involved in the Project, nothing in this Agreement will prevent that student submitting a thesis based on any of the Results for a degree of that University, or the examination of that thesis by examiners appointed by that University, or the deposit of that thesis in a library of that University in accordance, in each case, with the relevant procedures of that University.
6.
CONFIDENTIALITY AND DATA PROTECTION
6.1
Without prejudice to any obligations of confidentiality in the Funding Conditions, and subject to clause 5, none of the Universities will[, either during the Project Period or for [3]OR[5]OR[7]OR[10] years] after the end of the Project Period,]
 disclose to any third party, nor use for any purpose except carrying out the Project, any Confidential Information of any of the other Universities.

6.2
None of the Universities will be in breach of any obligation to keep any Background, Results or other information confidential or not to disclose it to any third party to the extent that it:

6.2.1
is known to the University making the disclosure before its receipt from any of the other Universities, and not already subject to any obligation of confidentiality to any other of the Universities;

6.2.2
is or becomes publicly known without any breach of this Agreement or any other undertaking to keep it confidential;

6.2.3
has been obtained by the University making the disclosure from a third party in circumstances where the University making the disclosure has no reason to believe that there has been a breach of an obligation of confidentiality;

6.2.4
has been independently developed by the University making the disclosure;

6.2.5
is disclosed pursuant to the requirement of any law or regulation
  and the University required to make that disclosure has, where it is lawful to do so, informed the University whose information it is, within a reasonable time after being required to make the disclosure, of the requirement to make the disclosure and the information required to be disclosed; or

6.2.6
is approved for release in writing by an authorised representative of the University whose information it is.

6.3
None of the Universities will be in breach of any obligation to keep any Background which is not Confidential Information, or any Results owned by or licensed to another of the Universities or other information, confidential or not to disclose them to any third party, by Publishing any of the same if the University has followed the procedure in clause 5.2 and has received no Confidentiality Notice within the period stated in that clause.

6.4
None of the Universities will use any other University's name or logo in any press release or product advertising, or for any other promotional purpose, without first obtaining that other's written consent[; except that each of the Universities may identify the sums received from each of the other Universities in the University’s Annual Report and similar publications].
6.5

[Where a University (the Data Processor) Processes any Personal Data on behalf of any other of the Universities (the Data Controller), the following provisions will apply:

6.5.1
the University which carries out the Processing will be the Data Controller and the University which determines the purpose of the Processing will be the Data Processor in relation to that Personal Data;
6.5.2
the Data Processor will process those Personal Data in accordance with this Agreement and in only accordance with the specific written instructions of the Data Controller from time to time;

6.5.3
the Data Processor will take all appropriate technical and organisational measures against unauthorised or unlawful processing of those Personal Data and against accidental loss or destruction of, or damage to, those Personal Data;

6.5.4
the Data Processor will Process those Personal Data in accordance with the Data Protection Principles under the Data Protection Act, affording to Data Subjects such rights and protections as they would have were their Personal Data to be Processed by the Data Controller;

6.5.5
the Data Processor will ensure the reliability of its employees, contractors, officers and agents who may have access to, or be involved in, the Processing of those Personal Data; 
6.5.6
the Data Processor will give the Data Controller such information and assistance as the Data Controller may reasonably require in order to enable it to meet its obligations to Data Subjects, to the UK Information Commissioner and generally under the Data Protection Act, in particular (but not limited to) complying with Data Subjects' requests for access to, information about, and the rectification of their Personal Data and requests for information or any recommendation or order made by the Information Commissioner and with any Information Notice or Enforcement Notice issued by the Information Commissioner;

6.5.7
the Data Processor will allow the Data Controller at all reasonable times to inspect and review the steps being taken by the Data Processor to comply with this clause 6.5, and will give the Data Controller any assistance it reasonably requires with that inspection and review;
6.5.8
the Data Processor will immediately notify the Data Controller if the Data Processor becomes aware that there has been any unauthorised or unlawful processing of those Personal Data or any accidental loss or destruction of, or damage to, those Personal Data or any breach of the Data Protection Act in relation to those Personal Data; 
6.5.9
if the Data Processor is outside or it will Process any Personal Data outside the European Economic Area, the Data Controller and the Data Processor will on the signing of this Agreement enter into, and afterwards comply with, their respective obligations under the Standard Contractual Clauses (the Standard Contractual Clauses) contained in Commission Decision of 5 February 2010 on standard contractual clauses for the transfer of personal data to processors established in third countries under Directive 95/46/EC of the European Parliament and of the Council; and 
6.5.10
the Data Processor will indemnify the Data Controller and keep the Data Controller fully and effectively indemnified, against any and all costs, losses (including reputational losses), fines, damages and any other penalties incurred a result of any breach by the Data Controller of this clause 6.5,

provided always that nothing in this clause 6.5 prejudices or amends the respective obligations and liabilities of the Universities under the Standard Contractual Clauses.]

OR

6.5
[Where more than one University determines the purpose of the Processing in respect of any Personal Data which is Processed in the course of the Project, the following provisions will apply:

6.5.1
each of those Universities will be a Data Controller in relation to those Personal Data;
6.5.2
each of those Universities will process those Personal Data in accordance with this Agreement, only for those purposes which have been agreed between them in writing from time to time and in any case only for the purposes of the Project;

6.5.3
each of those Universities will take all appropriate technical and organisational measures against unauthorised or unlawful processing of those Personal Data and against accidental loss or destruction of, or damage to, those Personal Data;

6.5.4
each of those Universities will Process those Personal Data in accordance with the Data Protection Principles under the Data Protection Act;

6.5.5
each of those Universities will ensure the reliability of its employees, contractors, officers and agents who may have access to, or be involved in, the Processing of those Personal Data; 
6.5.6
each of those Universities will give the other Universities such information and assistance as the other may reasonably require in order to enable it to meet its obligations to Data Subjects, to the UK Information Commissioner and generally under the Data Protection Act, in particular (but not limited to) complying with Data Subjects' requests for access to, information about, and the rectification of their Personal Data and requests for information or any recommendation or order made by the Information Commissioner and with any Information Notice or Enforcement Notice issued by the Information Commissioner;

6.5.7
each of those Universities will allow the others at all reasonable times to inspect and review the steps being taken by it to comply with this clause 6.5, and will give the others any assistance it reasonably requires with that inspection and review;
6.5.8
each of those Universities will immediately notify the others if it becomes aware that there has been any unauthorised or unlawful processing of those Personal Data or any accidental loss or destruction of, or damage to, those Personal Data or any breach of the Data Protection Act in relation to those Personal Data; 
6.5.9
where any of those Universities is outside the European Economic Area, it will on the signing of this Agreement enter into, and afterwards comply with, its obligations under the Standard Contractual Clauses (the Standard Contractual Clauses) contained in Commission Decision of 27 December 2004 amending Decision 2001/497/EC as regards the introduction of an alternative set of standard contractual clauses for the transfer of personal data to third countries; and  

6.5.10
each of the Universities will indemnify the other and keep the other fully and effectively indemnified, against any and all costs, losses (including reputational losses), fines, damages and any other penalties incurred a result of any breach by it of this clause 6.5,

provided always that nothing in this clause 6.5 prejudices or amends the respective obligations and liabilities of the Universities under the Standard Contractual Clauses.]

6.6
All expressions in clause 6.5 which start with a capital letter and which are not defined elsewhere in this Agreement will have the meaning given to them in the Data Protection Act. 

7.
LIMITATION OF LIABILITY
7.1
Each of the Universities warrants that there are, at the date of this Agreement, no laws, regulations or other controls which restrict or prohibit the export of the Results to the other Universities.
  

7.2
Each of the Universities warrants to the others that, to the best of its knowledge and belief (having made reasonable enquiry of those of its employees and students involved in the Project or likely to have relevant knowledge, but not having made any search of any public register) any advice or information given by it or any of its employees or students who work on the Project, or the content or use of any Results, Background or materials, works or information provided in connection with the Project, will not constitute or result in any infringement of third-party rights. 

OR

7.2
None of the Universities makes any representation or gives any warranty to the others that any advice or information given by it or any of its employees or students who work on the Project, or the content or use of any Results, Background or materials, works or information provided in connection with the Project, will not constitute or result in any infringement of third-party rights.

7.3
Except under the limited warranty in clause[s] 7.1 [and 7.2
] subject to clause 7.6, none of the Universities accepts any liability or responsibility for any use which may be made by any other of the Universities of any Results, nor for any reliance which may be placed by any other of the Universities on any Results, nor for advice or information given in connection with any Results.

7.4
Subject to clause 7.6, the liability of any of the Universities to any if the others for any breach of this Agreement, any negligence or arising in any other way out of the subject matter of this Agreement, the Project and the Results, will not extend to any indirect damages or losses, or to any loss of profits, loss of revenue, loss of data, loss of contracts or opportunity (in each case whether direct or indirect), even if the University bringing the claim has advised the other University of the possibility of those losses, or if they were within that other University's contemplation.

7.5
Subject to clause 7.6, the aggregate liability of each of the Universities to all the other Universities for all and any breaches of this Agreement, any negligence or arising in any other way out of the subject matter of this Agreement, the Project and the Results, will not exceed in total [that University’s Financial Contribution]OR[the portion of the External Funding allocated to that University]OR[insert amount].

7.6
Nothing in this Agreement limits or excludes any of the Universities' liability for:

7.6.1
death or personal injury caused by negligence;

7.6.2
any fraud or for any sort of liability which, by law, cannot be limited or excluded; 
7.6.3
any breach of the Funding Conditions; or

7.6.4
any loss or damage caused by a deliberate breach of this Agreement or a breach of clause 6 (Confidentiality).

7.8
The express undertakings and warranties given by the Universities in this Agreement are in lieu of all other warranties, conditions, terms, undertakings and obligations, whether express or implied by statute, common law, custom, trade usage, course of dealing or in any other way.  All of these are excluded to the fullest extent permitted by law.

8.
FORCE MAJEURE
If the performance by any of the Universities of any of its obligations under this Agreement (except a payment obligation) is delayed or prevented by circumstances beyond its reasonable control, that University will not be in breach of this Agreement because of that delay in performance.  However, if the delay in performance is more than [3]OR[6] months, the other Universities may, if they unanimously agree to do so, treat that University as having withdrawn from the Project and the provisions of clauses 10.4 - 10.9 (inclusive) will apply.
9.
TERMINATION, WITHDRAWAL AND NEW UNIVERSITIES

9.1
If they unanimously agree to do so, the other Universities may treat any University as having withdrawn from the Project with immediate effect by giving notice to that University if: 

9.1.1
subject to clause 9.2, that University is in breach of any provision of this Agreement and (if it is capable of remedy) the breach has not been remedied within [30]OR[60]OR[90] days after receipt of written notice specifying the breach and requiring its remedy; or

9.1.2
that University becomes insolvent, or if an order is made or a resolution is passed for its winding up (except voluntarily for the purpose of solvent amalgamation or reconstruction), or if an administrator, administrative receiver or receiver is appointed over the whole or any part of that University's assets, or if that University makes any arrangement with its creditors.

9.2
Each of the Universities will notify the Project Manager promptly if at any time any of the Key Personnel appointed by that University is unable or unwilling to continue to be involved in the Project.  Within [3]OR[6] months after the date of that notice, the University which appointed that member of the Key Personnel will nominate a successor.  The other Universities will not unreasonably refuse to accept the nominated successor, but if the successor is not acceptable to the other Universities on reasonable grounds, or if the appointor cannot find a successor, the other Universities may treat that University as having withdrawn from the Project by giving  by giving the other not less than [3] months' notice. 

[9.3
Any of the Universities may withdraw from the Project by giving to each of the other Universities not less than [3] months' notice if any of the Key Personnel appointed by any University is unable or unwilling to be involved in the Project.
]

9.4
If a University withdraws or is treated as having withdrawn from the Project in accordance with clause 9.1 or 9.2, the other Universities will use reasonable endeavours to reallocate the obligations of that University under this Agreement and under the Funding Conditions amongst themselves or to a third party acceptable to the remaining Universities[ and the Funding Body], provided that that third party agrees to be bound by the terms of this Agreement and the Funding Conditions.
9.5
A University which withdraws or which is treated as having withdrawn from the Project in accordance with clause 9.1 or 9.2 may not recover from any of the other Universities any of its costs incurred in connection with the Project to the extent that those costs were incurred after the date of its withdrawal.

9.6
Rights granted under clause 4.2 by a University which withdraws or which is treated as having withdrawn from the Project in accordance with clause 9.1 or 9.2 to any of the other Universities in respect of the withdrawing University's Background will continue for the duration of the Project and will be extended to any new party to this Agreement.

9.7
Rights granted under clause 4.9, 4.10 or 4.11 by a University which withdraws or which is treated as having withdrawn from the Project in accordance with clause 9.1 or 9.2 to any of the other Universities in respect of the withdrawing University’s Results will continue and will be extended to any new party to this Agreement.

9.8
The rights and obligations of any co-owner of any Intellectual Property will continue under clauses 4.4 and 4.8, despite the fact that one or more co-owners have withdrawn or are treated as having withdrawn from the Project in accordance with clause 9.1 or 9.2.

9.9
Subject to clause 9.8, all rights to use any other University’s Intellectual Property granted under this Agreement to a University which withdraws or which is treated as having withdrawn from the Project in accordance with clause 9.1 or 9.2 will cease immediately.

9.10
Clauses 1, 3.6, 3.7, 3.8, 4, 5, 6, 7, 8, 9.4, 9.5, 9.6, 9.7, 9.8, 9.9, 9.10 and 11 will survive the completion or termination of the Project, the expiry of this Agreement, or the withdrawal of any University for any reason and will continue in force indefinitely or, in the case of clause 7, in accordance with clause 7.1.

9.12
No additional party may become a party to this Agreement without the written agreement of all of the then existing parties to this Agreement [and the Funding Body]
.
10.
ANTI-BRIBERY

1.3 10.1
Each of the Universities will:

10.1.1
comply with all applicable laws, statutes, regulations  and codes relating to anti-bribery and anti-corruption including the United Kingdom Bribery Act 2010; 
10.1.2
not engage in any activity, practice or conduct which would constitute an offence under sections 1, 2 or 6 of the United Kingdom Bribery Act 2010 if such activity, practice or conduct had been carried out in the UK;

10.1.3
have and maintain in place throughout the term of this Agreement its own policies and procedures, including adequate procedures under the United Kingdom Bribery Act 2010 and any other applicable law, to ensure compliance with clauses 10.1.1 and 10.1.2 and will enforce them where appropriate;

10.1.4
promptly report to the Project Manager any request or demand for any undue financial or other advantage of any kind received by it in connection with the performance of this Agreement; and
10.1.6
within six months after the date of this Agreement, and annually afterwards, certify to the Project Manager in writing signed by an officer of the University, compliance with this clause 10 by the University and by all persons associated with the University.  The University will provide such supporting evidence of compliance as the Project Manager may reasonably request.

10.2
Each of the Universities will ensure that any person associated with it who is performing services or providing goods in connection with this Agreement does so only on the basis of a written contract which imposes on and secures from that person terms equivalent to those imposed on the University in this clause 10. The University will be responsible for the observance and performance by those persons of those equivalent terms, and will be directly liable to the other Universities for any breach by those persons of any of those terms.

10.3
Breach of this clause 10 will be deemed a breach which is not capable of remedy for the purposes of clause 9.1.1.

10.4
For the purpose of this clause 10, the meaning of adequate procedures and whether a person is associated with another person will be determined in accordance with section 8 of the UK Bribery Act 2010 and any guidance issued under section 9 of that Act. For the purposes of this clause 10, a person associated with a University includes, but is not limited to, any employee, officer, student and subcontractor of that University.

11.
GENERAL
11.1
Notices
:  Any notice to be given under this Agreement must be in English and in writing, may be delivered to the other University or Universities or the Project Manager by any of the methods set out in the left hand column below, and will be deemed to be received on the corresponding day set out in the right hand column:

	Method of service 


	Deemed day of receipt

	By hand or courier


	the day of delivery

	By pre-paid airmail first class post


	the fifth Business Day after posting

	By recorded delivery post


	the third Business Day after posting

	By email
	the next Business Day after sending or, if sent before 16.00 (sender’s local time) on the Business Day it was sent


1.3.1 The details for the sending of notices are, until changed by notice given in accordance with this clause 11.1, as follows:

	For the Lead University:
	For BBB University:

	Name:

Address:


	Name:

Address:

	Email address:
	Email address:


	For CCC University:
	For the Project Manager:

	Name:

Address:
	Name:

Address:

	Email address:

	Email address:


11.2
Headings:  The headings in this Agreement are for ease of reference only; they do not affect its construction or interpretation.

11.3
Assignment
:  None of the Universities may assign or transfer this Agreement as a whole, or any of its rights or obligations under it, without first obtaining the written consent of all of the other Universities.  That consent may not be unreasonably withheld or delayed.

11.4
Illegal/unenforceable provisions:  If the whole or any part of any provision of this Agreement is void or unenforceable in any jurisdiction, the other provisions of this Agreement, and the rest of the void or unenforceable provision, will continue in force in that jurisdiction, and the validity and enforceability of that provision in any other jurisdiction will not be affected.

11.5
Waiver of rights:  If a University fails to enforce, or delays in enforcing, an obligation of any other of the Universities, or fails to exercise, or delays in exercising, a right under this Agreement, that failure or delay will not affect its right to enforce that obligation or constitute a waiver of that right.  Any waiver of any provision of this Agreement will not, unless expressly stated to the contrary, constitute a waiver of that provision on a future occasion.

11.6
No agency: Nothing in this Agreement creates, implies or evidences any partnership or joint venture between the Universities, or the relationship between any of them of principal and agent.  None of the Universities has any authority to make any representation or commitment, or to incur any liability, on behalf of any other of the Universities.

11.7
Entire Agreement
: This Agreement constitutes the entire agreement between the Universities relating to its subject matter.  Each of the Universities acknowledges that it has not entered into this Agreement on the basis of any warranty, representation, statement, agreement or undertaking except those expressly set out in this Agreement.  Each of the Universities waives any claim for breach of this Agreement, or any right to rescind this Agreement in respect of, any representation which is not an express provision of this Agreement.  However, this clause 11.7 does not exclude any liability which a University may have to any other of the Universities (or any right which it may have to rescind this Agreement) in respect of any fraudulent misrepresentation or fraudulent concealment prior to the execution of this Agreement.

11.8
Formalities: Each of the Universities will take any action and execute any document reasonably required by any other of the Universities to give effect to any of its rights under this Agreement, or to enable their registration in any relevant territory provided the requesting University pays the other University’s reasonable expenses.

11.9
Amendments
:  No variation or amendment of this Agreement will be effective unless it is made in writing and signed by each of the Universities' respective representatives.
11.10
Third parties:  No one except a party to this Agreement has any right to prevent the amendment of this Agreement or its termination, and no one except a party to this Agreement may enforce any benefit conferred by this Agreement, unless this Agreement expressly provides otherwise.

1.4 11.11
Governing Law
:  This Agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) are governed by, and are to be construed in accordance with, the laws of [England and Wales]OR[the Republic of Korea].
 
 

1.5 11.12
Jurisdiction
: 
Subject to clause 11.13, the Courts of [England and Wales]OR[the Republic of Korea] will have exclusive jurisdiction to settle any dispute or claim arising out of or in connection with this Agreement or its subject matter or formation (including non-contractual disputes or claims) except that any of the Universities may bring proceedings in relation to the protection of its Intellectual Property Rights or Confidential Information in any jurisdiction. [Insert name] University irrevocably appoints [insert name] of [insert address in England] [insert email address] as its agent to receive on its behalf in England or Wales service of any legal proceedings. That service will be deemed completed on delivery to that agent (whether or not it is forwarded to and received by agent’s principal) and will be valid until such time as the other Universities have received prior written notice from the agent’s principal to the effect that that agent has ceased to act as its agent. If, for any reason, that agent ceases to be able to act as agent or no longer has an address in England, the University appointing that agent will immediately appoint a substitute agent acceptable to the other Universities and will provide the new agent's name, address and email address within England to the other Universities
.
11.13
Proceedings relating to IPR or Confidential Information
: Nothing in this Agreement will prevent any of the Universities from bringing an action in any jurisdiction in order to protect or enforce its Intellectual Property Rights or its rights in respect of Confidential Information.

11.14
Escalation
: If the Universities are unable to reach agreement on any issue concerning this Agreement or the Project within [14] days after one University has notified the Project Manager of that issue, they will refer the matter to [insert officer] in the case of the Lead University, to [insert officer] in the case of BBB University and to [insert officer] in the case of CCC University in an attempt to resolve the issue within [14] days after the referral.  Any University may bring proceedings in accordance with clause 11.12 or 11.13 if the matter has not been resolved within that [14] day period, and any University may apply to the court for an injunction, whether or not any issue has been escalated under this clause.

11.15
Language: This Agreement is drafted in the English language. If this Agreement is translated into any other language, the English language text will prevail. All other documents provided under or in connection with this Agreement must be in the English language, or accompanied by a certified English translation. If that document is translated into any other language, the English language text will prevail [unless that document is a constitutional, statutory or other official document].
11.16
Counterparts: This Agreement may be executed in any number of counterparts. Each of those counterparts, once executed, will constitute a duplicate original, but all the counterparts will together constitute the one agreement. Transmission of an executed counterpart of this Agreement (but not just a signature page) by email (in PDF, JPEG or other agreed format) will have the same effect as the delivery of an executed counterpart of this Agreement. If that method of delivery is adopted, without prejudice to the validity of the agreement so made, each of the Universities will provide the others with the original of that counterpart as soon as reasonably possible. [No counterpart will be effective until each of the Universities has executed at least one counterpart.]

	SIGNED for and on behalf of the Lead University:

Name

Position

Signature
	SIGNED for and on behalf of BBB University:
Name

Position

Signature



	SIGNED for and on behalf of CCC University:
Name

Position

Signature


	



[Read and understood by the Principal
 

Investigator


……………………………………………………………..


Signature


……………………………………………………………..


Date]

SCHEDULE 1

The Financial Contributions
 

SCHEDULE 2

The Project Plan
 
SCHEDULE 3

The Funding Conditions

SCHEDULE 4

Terms of Reference of the Steering Committee


SCHEDULE 5
Good Data Management Practices

1.
Research data must be generated using sound scientific techniques and processes;

2.
Research data must be accurately recorded in accordance with good scientific practices by the people conducting the research; 

1.6 3.
Research data must be analysed appropriately, without bias and in accordance with good scientific practices;

1.7 4.
Research data and the Results must be stored securely and be easily retrievable;  

1.8 5.
Data trails must be kept to allow people to demonstrate easily and to reconstruct key decisions made during the conduct of the research, presentations made about the research and conclusions reached in respect of the research; and 

6.
Each of the Universities must have the right, on not less than 30 days written notice, to visit any other University to verify that it is complying with the above practices and procedures.
SCHEDULE 6

The Payment Plan

� BEFORE CHOOSING WHICH FORM OF MODEL AGREEMENT TO USE, IT IS IMPORTANT TO AGREE THE BASIC TERMS WITH THE OTHER PARTY.





� Names of the Universities: The full corporate names of all of the Universities should appear at the beginning of the Agreement.





� The Lead University: This should be consistent with the offer of External Funding.





The Lead University acts as the 'banker' for the Project, submitting claims to the Funding Body. The Lead University is also the contact with the Funding Body. The Lead University appoints the Project Manager.





� Academic Publication: It is important to the career prospects of many academic researchers that they publish articles and participate at conferences. Therefore the University and its academics will nearly always wish to publish information about the Project.





� Changes to the Agreement: It is important that changes to the Agreement are properly recorded in writing and signed on behalf of each party. In that way misunderstandings about each party's commitments may be avoided. A copy of the document recording the change should be kept with the original signed copy of the Agreement.





� Background: It is likely that each party will make available for use in the Project, information, software or materials which already exist or which are developed independently of the Project. In this agreement each of the Universities allows its Background to be used for the purposes of the Project but not for any other purpose (clause 4.2), although negotiations may result in Background being used, where necessary, to exploit the Results.





Although it may not be necessary or possible to identify all of the Background at the start of the Project, if the success of the Project depends on one or more of the Universities making certain Background available, this needs to be identified and described in the Project Plan in Schedule 2.





Note that unless identified Background is included in Schedule 2 as one of the items that a party is obliged to provide under clause 2.2, that party is not obliged to provide any Background. That will not prevent it providing Background if it wishes to do so.





If any of the Background is sensitive or for some other reason should not be disclosed beyond the researchers working on the Project, this should be identified either before, or at the time when the Background is made available. While academic researchers may want to publish Background as part of their academic publication of the Results, it may be important that some of the Background remains confidential. It is important that this issue is resolved at the outset. 





� Consider whether this should be a business day in England (or another part of the UK) or a business day in Korea, bearing in mind that public holidays are different in different countries.





� Some collaborators may take the view that all of their Background is commercially sensitive and must be kept confidential. If that is the case, the words in square brackets should be deleted. Alternatively, if the intention is that only Background that is identified as being confidential is to be treated as such, the words in square brackets should be included. Whether or not those words are included, any information or material which is to be kept confidential should be marked ‘Confidential’. 





� External Funding: If any funding is provided from the public purse, e.g. any government department there may be conditions attached to that funding which affect the ownership and exploitation of the Intellectual Property Rights in the Results.


 


Equally, where funding is provided by any third party, such as a charity, there are likely to be conditions attached to that funding.





It is important that these are identified at the outset and that the provisions in the agreement do not conflict with any conditions imposed by the provider of the funding. 





Some (but not all) Funding Bodies will insist that the party receiving the funding ensures that its collaborators comply with those terms.





The Universities should check that the terms of the funding and the terms of the agreement are consistent. This agreement may not be suitable for your purposes if the funding agreement or conditions impose conflicting terms.





� Financial Contribution: It is envisaged that some or all of the Universities will make a financial contribution to the Project. If a University's contribution is solely in kind (for instance human resources or Background) that University's contribution for the purposes of Schedule 1 will be zero.





� Good Data Management Practices: It is important that people are able to rely on the integrity of the research data and that adequate records are kept, not only for the purposes of filing patents but also to be able to demonstrate who created the Results for the purposes of establishing the ownership of other Intellectual Property Rights.





� Intellectual Property Rights: The ownership and exploitation of Intellectual Property Rights is one of the most difficult issues and the Universities should try to resolve it early when negotiating the terms of any collaboration.





An explanation of the different types of Intellectual Property Right can be found at:  �HYPERLINK "http://www.ipo.gov.uk"�http://www.ipo.gov.uk� and http://www.kipo.go.kr.





� Key Personnel: The significance of the Key Personnel is that if one of them leaves and is not replaced, the agreement may be terminated under clause 9.2.





� The Payment Plan: In return for having the right to exploit the Results, each of the Universities will make payments to the other Universities in accordance with the Payment Plan. The agreement leaves the amounts and nature of those payments open for the Universities to negotiate.





It is envisaged that when negotiating the Payment Plan, the Universities will take into account the contribution which each University has made to the Project, on the basis that the greater a University’s contribution (financially or otherwise), the greater should be its return from the exploitation of the Results.





If revenues are not to be shared, that should be stated in the Payment Plan.





� The Project: One of the most important parts of the agreement is the description of the Project in Schedule 2. That Schedule and clause 2.2 determine what is to be done by each party and the resources which are to be provided by each party; the nature of the Intellectual Property Rights created will flow from the description of the Project and its outputs or results. It is the cornerstone of the agreement and it is important that the researchers give serious thought to the contents of Schedule 2 so that it is complete and accurate.





The success of the Project may depend on the participants having all necessary regulatory and ethical licences and consents; and the successful exploitation of the Results may depend on proper records being kept. Therefore each party is obliged to obtain any such licences that may be necessary to allow it to make its Contribution to the Project and each party is required to keep proper records and comply with good data management practices. The need for licences and consents should be considered when the Project Plan is prepared for Schedule 2 and whenever that plan is updated.





� The Project Manager:  The Lead University will appoint the Project Manager. Some Funding Bodies may insist on having the right to approve that appointment. Include the words in brackets if the Funding Body has the right to approve the Project Manager.





� The Project Plan: Include the words in brackets if the Funding Body has the right to approve changes to the Project Plan.





� The Steering Committee: Each University should be represented on this Committee and some Funding Bodies may wish to be represented on it. Its terms of reference will depend on the nature and complexity of the Project.





� The Steering Committee: Include the words in brackets if the Funding Body has the right to appoint people to the Steering Committee.





� Time of the Essence: If time is of the essence a failure to keep the agreed timetable by one University will allow the other Universities to being that University’s involvement in the Project to an end and possibly to claim damages. If this is not what the Universities intend, insert ‘not’. 





� Conflicts: Ideally there should be no conflicts or inconsistencies between the  agreement and the Funding Conditions but, just in case something has been overlooked, the Funding Conditions are to take precedence so that the Universities are not in breach of the terms on which the External Funding is provided.





� Beginning work before the agreement is signed: If work on the Project has already begun before the agreement is signed and dated, it is important to make the agreement apply retrospectively to work already done. Ideally the agreement should be negotiated and signed before work begins.





� Undertakings: The Project Plan will set out what each University is to do/contribute but it is equally important that the Universities comply with the Funding Conditions.





� Ability to carry out the Project: The purpose of clause 2.2.6 is to ensure that each University either has or will, at the appropriate time, obtain any consents and approvals (for instance regulatory and ethical) that may be necessary for it to carry out its responsibilities under the Project. 





� No guarantees: Clause 2.3 makes it clear that the success of the Project is not guaranteed; that is in the nature of a research project. 





� Reports: In clause 2.4 the Universities should agree how frequently reports are to be submitted. The frequency of reports will depend on the nature and duration of the Project and the requirements of any Funding Body.





� Project Management: Because of there are more than two parties, this agreement contains simple project management provisions in clauses 2.6 – 2.12 under which there is a Project Manager and a Steering Committee on which each University has a representative. The Funding Body may want or insist on having a representative on that Committee.





It may be difficult to obtain a quorum for meeting of the Steering Committee if all representatives need to be present, and you may consider a quorum being the representatives of 2 out of 3 of the Universities or representatives of 75% of the Universities, but to ensure the smooth running of the Project, sufficient notice of meetings should be given to allow a representative of each University to attend. You should also decide whether the chair will have a casting vote.





You should also consider what sort of decision Steering Committee has power to take (for inclusion in the terms of reference). If the Steering Committee can take important decisions, the Universities may want to insist on each party being represented at each meeting. The Committee should not have the power take decisions that may have the effect of changing the terms of the agreement without the proper authority of each of the Universities. The terms of reference for the Committee should be set out in Schedule 4.





The Universities should agree who should chair the Steering Committee and insert his name in clause 2.8. The role of the chair may be crucial if s/he is to have a casting vote under clause 2.11.





The Universities should also agree the frequency of, and venue for, meetings and insert the details in clause 2.9.





In clause 2.10 the Universities should agree how frequently reports are to be submitted. The frequency of reports will depend on the nature of the Project and the requirements of any Funding Body.





Note that any decision that reallocates the funding will need to be unanimous amongst the Universities and that most Funding Bodies will need to be consulted, and possibly their consent will need to be obtained, before there is any reallocation of the External Funding.





Some Funding Bodies may have detailed requirements for audit and evaluation, and clause 2.6 and following of the agreement may need to be amended to reflect those requirements.





� Allocation of External Funding: Schedule 1 should set out how any External Funding is to be divided among the Universities.





� Financial Contribution: It is envisaged that some or all of the Universities will make a financial contribution to the Project. If a University's contribution is solely in kind (for instance human resources or Background) that University's contribution for the purposes of Schedule 1 will be zero.





� VAT: Whether or not a UK University must charge VAT (and the rate of that tax) will depend on UK law. 





In the UK the provision of research services by an "eligible body" to another "eligible body" is exempt from VAT. "Eligible body" is a term defined in the Value Added Tax Act 1994. Typically UK Universities and government departments (including executive agencies) are eligible bodies but a University subsidiary company, set up to carry on commercial activities, is not. 





Depending on the status of the Funding Body, the External Funding may be exempt from VAT. 





The position is more complicated where services are being provided to an overseas entity and you should contact your local VAT office if in doubt about the VAT position.








In Korea, the provision of research services by any type of university (but not by a University subsidiary company which is engaged in commercial activities) is generally exempted from VAT. 





� Interest on Late Payment: In Korea it is usual to negotiate the rate of interest. 8% over base rate is allowed under the UK Late Payment of Commercial Debts Regulations 2013, but the parties to agreements often negotiate the rate of interest on late payments.





� Ownership of Equipment: Before entering into this agreement you should check the terms of any External Funding. Clause 3.4 may need to be amended to reflect the requirements of the Funding Conditions.





� Financial Arrangements: It is envisaged that one of the terms of reference of the Steering Committee will be to oversee the financial arrangements, but more precise terms should appear in the Terms of Reference in Schedule 4. Any Funding Conditions may include terms about the financial arrangements. You should decide how often financial accounts are to be submitted by the Project Manager to the Steering Committee and complete clause 3.9 accordingly.





� Claims for External Funding: The agreement envisages that the Project Manager will submit claims to the Funding Body. In order to allow him to do so the Universities will have to provide him with any information and certificates required by the Funding Body. Some Funding Bodies may require the right to audit and evaluate the Project and the co-operation of all the Universities will be necessary if the Funding Conditions are to be met.





� Overpayments: It is likely that the Lead University will have given undertakings to the Funding Body and will be responsible to the Funding Body for repaying the External Funding if there has been any overpayment or if the Funding Body has the right to claw-back any of the External Funding. Each of the other Universities therefore indemnifies the Lead University against any repayments the Lead University may make on behalf of that other party.





� Inspection of Accounts and Records: Any University has the right to appoint an accountant to examine the accounts and records of the Project (clause 3.10) and any University which is to be paid may inspect the accounts and records of the University making the payment (clause 3.11). You might wish to consider insisting that the accountant is bound by a confidentiality agreement.





� Payment Plan: It is envisaged that one possible arrangement is that that if a University exploits any of the Results, it will pay a revenue share to the other Universities. If that is the case, those arrangements should be set out in the Payment Plan. 





If a co-owner of Intellectual Property Rights is to share revenues with the other co-owners, those arrangements should be set out in the Payment Plan.


 


� Background: Clause 4.1 clarifies that the agreement is are concerned only with the ownership and right to exploit the Intellectual Property Rights the outputs or Results of the Project; the ownership and exploitation of other Intellectual Property Rights are not affected.





Under clause 4, if either party provides any Background, the other party may not exploit it commercially or use it for any purpose except the Project; in clause 4.2 the licence to use Background is for the purposes of the Project only. 





Unless a party designates any of its Background as confidential, it may be used it in connection with the Academic Publication of the Results. (Please see the note on Academic Publication).





� Should either party wish to use the other’s Background for any purpose except the Project, it will need to negotiate the appropriate licence to allow it to do so under clause 4.9.





� In practice the Financial Contributions may include an element to cover the costs of registering the Intellectual Property Rights in the Results.





� Registering Copyright: It is not possible to register copyright in the UK or the Republic of Korea.





� Joint or Co-Ownership of Intellectual Property Rights: Joint ownership is not usually favoured in the UK. Under English law and Korean law, what each joint or co-owner may do with the Intellectual Property Rights in the Results is generally very limited. For instance, although each joint owner may use an invention, any dealing in the patent which protects that invention, including granting any licence, requires the permission of the other joint owner(s). 





The joint owners may take steps to protect the jointly owned Intellectual Property Rights. If one of them does not want to take those steps, the other joint owner may take them and the owner not wishing to protect the Intellectual Property Rights must provide reasonable assistance.





� Subcontractors and Students: Where any student or sub-contractor works on the Project, the University should ensure that it has acquired the Intellectual Property Rights which the student or sub-contractor acquires by virtue of his involvement in the Project. Those rights will not automatically belong to the University which engages the sub-contractor.





� Notifying Results: The obligation in clause 4.5 is to notify any patentable Results promptly, and the clause leaves the notification of other Results until the time of the next report. This is to reduce the administrative burden but, depending on the nature of the Project, the Universities may wish to consider amending the clause so that all Results are to be notified promptly.





� Revenue Sharing: If there is to be any sharing of revenues between co-owners, this should be set out in the Payment Plan.





� Negotiating an Assignment or Licence:  The agreement allows any University to approach another during the Project Period and for a limited time afterwards with a view to negotiating the terms of an assignment or licence of Intellectual Property Rights. 





If an approach is made, there is a Negotiation Period during which the potential grantor will not negotiate with another party. An agreement to negotiate does not mean that the potential grantor will actually grant a licence or an assignment and there is a risk that the negotiations will come to nothing.





� A Korean collaborator may argue that only those University personnel who have been involved in the Project should be able to use the Results for Academic Purposes. A UK University will argue against that because of its mission to provide public benefit. It may also be the case that everyone (whether or not associated with the Project) may have the limited rights to use the Results for research purposes without infringing Intellectual Property Rights.


 


� Academic Use and Publication: There is an obvious tension between the wish to protect confidential information and the academics' wish to publish, and it may be necessary for the Universities to discuss how a proposed publication may be amended in order to accommodate the academics' desire to publish while retaining protection for confidential information. This issue should be addressed as early as possible in the negotiations.





The period during which academic publication may be delayed will vary according to the circumstances and the nature of the information; it may be as little as one month or as much as 12 months (or possibly more). The important thing is to protect information which only has a value while it is kept confidential and to allow time for a patent application to be made where appropriate.





� Confidentiality - Time Limits: It is common for people to want to limit the time during which information is to be kept confidential, and this clause allows for that. The danger of imposing a time limit is that the information may still be commercially sensitive, or should be kept confidential for some other reason, after the end of the period of confidentiality. The Universities should consider whether information is to be kept confidential indefinitely. If it is, the words in square brackets should be omitted. 





But even if the clause is unlimited in duration, the law will not uphold it so as to protect information which is in the public domain – see clause 6.2.2.  





� Freedom of Information: Simply stating in the agreement that information (including Background) is to be kept confidential and/or marking it as confidential will not necessarily guarantee that will be kept confidential. 





In the UK, members of the public have the ‘right to know’ under the Freedom of Information Act 2000 (the FOIA) and the Environmental Information Regulations 2004. This means that public authorities (including universities) are obliged to disclose information on request unless the information comes within one of the exemptions to the Act. For the purposes of research collaborations, the most likely exemptions are:





the information was provided by another person in confidence and its disclosure would mean that the public authority would be in breach of confidence and could be sued by the person whose information is disclosed (that is that the disclosure would be an actionable breach of confidence); or





the information is a trade secret or the disclosure would harm someone’s commercial interests and the public interest in withholding the information outweighs the public interest in disclosing it.





Even if information is a trade secret or commercially sensitive when it is disclosed to a public body in the UK, this may have changed in the interim and, whenever a request is made under the FOIA, public bodies must decide whether the information falls within one of the exemptions under the Act at the time the request is made. In practice that will often mean that the public body will need to consult the person who made the information available before deciding whether or not comply with the request.





More information about the FOIA can be found at: �HYPERLINK "http://ico.org.uk/for_organisations/freedom_of_information/guide"�http://ico.org.uk/for_organisations/freedom_of_information/guide� and specifically for higher education institutions at: �HYPERLINK "http://ico.org.uk/for_organisations/sector_guides/~/media/documents/library/Freedom_of_Information/Detailed_specialist_guides/foi_legislation_and_research_guidance_for_the_higher_education_sector.pdf"�http://ico.org.uk/for_organisations/sector_guides/~/media/documents/library/Freedom_of_Information/Detailed_specialist_guides/foi_legislation_and_research_guidance_for_the_higher_education_sector.pdf�.





� Data Protection: This version of clause 5.6 should be included if a party in Korea Processes any Personal Data for a party in the UK.





The UK Data Protection Act 1998 governs the processing of personal data. In this context personal data is information which relates to an identifiable, living human being (the Data Subject), and processing covers almost anything which can be done with that data – simply holding it, using it, disclosing it, destroying it as well as the more usual meaning of processing.





The Data Controller, that is the person who determines the purposes for which the personal data is to be processed, is responsible for compliance with the Data Protection Act. The Data Controller must have a written contract with anyone who processes personal data for the Data Controller. That contract must provide that the Data Processor is to act only on the Data Controller’s instructions and the Data Processor must be obliged to take appropriate technical and organisational measures against the unauthorised or unlawful processing of the personal data and against accidental loss or destruction of, or damage to, the personal data.





There is an added complication where personal data is transferred outside the European Economic Area (the EEA). Unless the Data Subject’s consent has been obtained, and subject to other limited exceptions, the Data Protection Act prohibits that transfer unless the country of the transferee provides adequate protection for the rights of Data Subjects. 





The European Commission decides which countries provide adequate protection and the Republic of Korea is not on the Commission’s list of ‘approved’ countries. 





For use in these circumstances, the Commission has published Standard Contractual Clauses which are to be used by a Data Controller who is transferring personal data to a Data Processor outside the EEA in order to ensure the protection of the rights of the Data Subject. Those clauses must be used without variation. They can be found in the Annex to the European Commission’s decision published at: �HYPERLINK "http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:039:0005:0018:EN:PDF"�http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:039:0005:0018:EN:PDF�.





� This version of clause 5.6 should be included if more than one of the Universities determine the purposes for which personal data is processed.





Where more than one University decides the purpose for which the personal data are to be processed, they may all be data controllers. If that is the case, the second alternative clause 6.5 should be used together with the Standard Contractual Clauses for Controller to Controller published by the European Commission Those clauses may be found in the Annex to the European Commission’s decision published at: �HYPERLINK "http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:385:0074:0084:EN:PDF"�http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:385:0074:0084:EN:PDF�.





There is no blanket exemption from the Data Protection Act for Personal Data which is Processed for research purposes (including historical and statistical analysis), but there a few limited exemptions from the Act. Those exemptions apply only where:





the Personal Data are not Processed to support measures or decisions with respect to particular individuals; and





the processing of Personal Data for research does not cause substantial damage and distress to the Data Subject.





Research data are exempt from Data Protection Principle 2 (that Personal Data may only be Processed for one or more specified lawful purposes). The exemption allows the use of Personal Data for research, even though those data were obtained for a different purpose.





Personal Data processed for research may be retained indefinitely (i.e. they are exempt from Data Protection Principle 5) so long as the identity of the Data Subject is preserved.





Provided the results of any research (in articles, research reports, dissertations etc.) do not identify data subjects, the Data Controller does not have to comply with requests from Data Subjects for access to their data.





More information about the Data Protection Act may be found at: �HYPERLINK "http://ico.org.uk/for_organisations/data_protection/the_guide"�http://ico.org.uk/for_organisations/data_protection/the_guide�.





Information about transfers of personal data outside the EEA may be found at: �HYPERLINK "http://ico.org.uk/for_organisations/data_protection/the_guide/principle_8"�http://ico.org.uk/for_organisations/data_protection/the_guide/principle_8�.





Information about the Standard Model Clauses may be found at:


�HYPERLINK "http://ico.org.uk/~/media/documents/library/Data_Protection/Detailed_specialist_guides/model_contract_clauses_international_transfers_of_personal_data.pdf"�http://ico.org.uk/~/media/documents/library/Data_Protection/Detailed_specialist_guides/model_contract_clauses_international_transfers_of_personal_data.pdf�.





� Warranty re Exports: It is important that this is investigated at the outset. If the Results of the Project cannot be exported and the aim is to use them overseas, the  aims of the Project will be frustrated, and nothing in the agreement will be able to overcome that.





� IPR Warranty: The alternative wordings for clause 7.2 take very different approaches. In the first version of the clause there is a limited warranty against the infringement of third party rights. The second set of wording makes it clear that no warranty is given in this respect. This is something which the Universities will have to negotiate. Even where a warranty is given, the warranty is qualified and appropriate searches should be made by a University which wishes to exploit any patentable invention.





� Warranty in clause 7.2: Delete the words in square brackets if the second alternative for clause 7.2 is chosen.





� Exclusion of Liability: This clause excludes liability except in very specific circumstances:





under the warranty re exports in clause 7.1;


under the non-infringement warranty in clause 7.2 (if that warranty is given); and


where English law does not allow liability to be excluded (e.g. for personal injury or death caused by negligence or for fraud – see clauses 7.6.1 and  7.6.2).


where the Universities agree there should be no exclusion of liability (e.g. for deliberate breach of the agreement or any breach of confidence – see clause 7.6.4).





Both parties should consider whether this results a fair allocation of risk and reward.





� Exclusion of Liability for Indirect Loss and Loss of Profits etc.: The object of this clause is to exclude liability of each University for indirect loss, that is loss that the parties would not necessarily foresee as being the natural and direct result of a breach of contract or negligence; a loss that is suffered only because some special circumstance. Liability for loss of profits and revenue, and other some other types of loss (whether they are direct or indirect) is excluded altogether.





� Cap on Liability: Clause 7.5 gives suggestions for the sort of cap on liability which might be included in the agreement and the Universities should choose between:





the amount of the Financial Contribution made by the University which is liable;


the amount of the External Funding allocated to that University; and


a specific amount.





In any case, before agreeing a limitation of liability clause, the Universities should consider their insurance arrangements.





Some sorts of loss cannot be excluded by English law (for instance for fraud and for death or personal injury caused by negligence), and the agreement takes the line that it would be unfair to cap or exclude liability for loss which has been caused by a deliberate breach of the agreement or any breach of confidence. This principle (in clause 7.6) overrides the limitations and exclusions in other clauses.





Clause 7.6.3 states that the Universities' liability for breach of the Funding Conditions is not limited. This is because the consequences of a breach of those conditions will depend on the Funding Body and it is not something that the Universities can regulate among themselves.





� Exclusion of Implied Terms and Conditions: The United Kingdom Supply of Good and Services Act, and sometimes the course of dealing between the parties to an agreement, can mean that terms are implied into an agreement, even though they are not actually set out in the agreement. Similarly Korean law may imply duties which are not set out in the Agreement. This clause excludes that sort of term. A typical example of an implied term is that the supplier will use reasonable skill and care or that goods will be fit for purpose. Only the express terms of the agreement are to apply to the Project.





� Termination: Note that it is always possible to bring an agreement to an end by mutual consent if all the parties to that agreement agree, but the Funding Body's consent may be necessary for the termination of the Project. 





Before committing to the Project and entering into the agreement, the Universities should consider that they have no unilateral right to withdraw except under clause 9.3. This is because the consequences of any University’s withdrawal are potentially very serious and may undermine the Project. 





� Termination on Breach or Insolvency: If one University is insolvent or in breach of the agreement, the other Universities, if they decide to do so unanimously, may treat that University as having withdrawn from the Project; in other words they can terminate its involvement in the Project. You should check the Funding Conditions to see whether the Funding Body's agreement is necessary before any party is expelled from the Project.





� Loss of Key Personnel: In some projects it may make sense to have a right to terminate if Key Personnel are unavailable and a suitable replacement is not appointed within a specified period.





The use of this clause should be considered carefully; in practice, if a key academic researcher moves to another University, it may be possible to novate the Agreement with the new University.





� Clause 9.3 allows any University to pull out of the Project if any of the Key Personnel is unable or unwilling to be involved. The use of this clause should be considered very carefully; the withdrawal of a University could jeopardise the Project as a whole and it may be preferable not to allow any University to withdraw without the agreement of the other Universities. 





In practice, if a key academic researcher moves to another institution, it may be possible to novate the agreement with the new institution, but note that no new party may participate in the Project unless all the Universities agree in writing and the agreement of any Funding Body may be necessary.





Note that the Funding Body will usually want to know if any of the Key Personnel are no longer to be involved in the Project.





If a University withdraws or is treated as withdrawing from the Project:





the other Universities will try to re-allocate the work (clause 9.4);





the withdrawing University may not recover any of its costs from any other University (clause 9.5);





that University’s Background may still be used for the Project (clause 9.6);





where that University has granted a licence to use its Intellectual Property Rights or has assigned rights in its Intellectual Property Rights, that licence and assignment remain in force (clause 9.7); but





licences granted to the withdrawing University will come to an end (clause 9.9); and





the arrangements about joint ownership of Intellectual Property Rights will not be affected (clause 9.8).





If a University believes that it has been expelled (treated as having withdrawn) from the Project without due cause, its remedy is to challenge the other Universities' right to expel it under clause 9.1 and, consequently, their right to continue using its Intellectual Property Rights under this agreement.





� Provisions Surviving Termination: Some provisions of the agreement, especially confidentiality, Intellectual Property Rights and limitations of liability should survive the end of the end of the Project or termination of the Agreement. 





Note that if on-going payments are to be made, some of the payment terms may also need to survive the end of the Project.





� New Universities: A new University may be brought in only with the agreement of all of the other Universities. The Funding Conditions may reserve the right for the Finding Body to approve the addition of a new University.





� Anti-Bribery and Corruption: Under the UK 2010 Bribery Act, a commercial organisation in the UK commits a criminal offence if any person associated with it bribes another person. A collaborator may, for these purposes, be an associated person. intending to obtain or retain business or a business advantage for the UK organisation. 





It is a defence if the UK organisation can show that it has ’adequate procedures’ designed to prevent bribery by its associated person. University performs services for or on behalf of the Sponsor, it is associated with the Sponsor for the purposes of the Bribery Act. The Statutory Guidance published by the UK Ministry of Justice clearly contemplates the inclusion of anti-bribery clauses in contracts with associated persons as forming part of an organisation's adequate procedures.


� Notices: If a University has cause to give a notice under the Agreements, for instance to terminate, the procedure in this clause must be followed.





� Assignment of the Agreement: If one University bows out of the Project by assigning or transferring the Agreement to a new University, the other original Universities and the new University should consider whether to execute a novation agreement. This would typically release the University which is bowing out of the Project from its undertakings (but preserve its obligations of confidentiality) and give the Universities an opportunity to sort out any rights they need to use or exploit the Intellectual Property Rights of the University leaving the Project.





The Funding Conditions may reserve the right for the Finding Body to approve the addition of a new University and the terms of the Novation Agreement.





� Entire Agreement: This clause states that the agreement is the entire agreement between the Universities. The purpose of the clause is to bring certainty in that it is clear that none of the Universities is relying on any statement which may have been made during negotiations or informally. The Universities should think carefully about whether that statement is correct. The effect of this clause is to remove the possibility that undertakings or understandings given or implied in any other document have any effect. That may not be appropriate if, for instance, the Universities are relying on what is said in any proposal submitted for external funding. You may also want to refer to the Funding Conditions in this clause if they impose conditions which apply to the relationship between the Universities.





This clause does not prevent the Universities later changing the agreement using the mechanism in clause 11.9.





� Amendments: The Universities may amend the Agreement for any reason as they choose. So that there is no misunderstanding and there is evidence of what has been agreed, amendments should be recorded in writing. 





� Governing Law: This clause sets out which country’s laws will be used to interpret the agreement, including the rights and obligations of the Universities. 





The choice of governing law should be one of the first things to be decided because only a lawyer qualified in the relevant law will be able to advise on the effect of that law on the interpretation of the agreement.





� Different Legal Systems: It is important to recognise the differences between the two legal systems in the Republic of Korea and England. For instance, the terms which the legal system or law chosen implies into the Agreement, the extent to which that law allows liability to be limited or excluded and rules such as the limitation period. Under English the limitation period law is usually 6 years; under Korean law it is 5 years for breach of contract or infringement of copyright.





Issues to consider when deciding on the system of law and where disputes are to be resolved include:





the English legal system is based on the common law whereas the Korean system is based on civil law, meaning that its laws are more codified than is the case in the UK;


whether the judiciary is impartial;


is there a long back-log of cases/does it take a long time to obtain a court order;


the duration of protection for Intellectual Property Rights;


the remedies available for infringement of Intellectual Property Rights (e.g. can punitive damages be awarded and how common are damages for patent infringement).





� Insurance: A UK company with litigation insurance should check that its insurance covers litigation or arbitration in Korea (or elsewhere) before agreeing to Korean law or to resolve disputes in any forum except the English courts.





� Jurisdiction and Dispute Resolution: As well as deciding which law governs the formation and interpretation of the Agreement, it is equally important to decide which courts are to have jurisdiction if there is a dispute.


� Service Outside the Jurisdiction: Where the English Courts have jurisdiction and a party is outside England and Wales, the other party should have the right to serve proceedings on an agent within England or Wales in order to avoid the need to obtain the court's permission to serve English proceedings outside the jurisdiction.





� Proceedings relating to IPR or Confidential Information: This clause is important because an infringement of Intellectual Property Rights or breach of confidence may take place anywhere in the world, and the owner of those rights needs to be free to take action in the most appropriate forum.





� Escalation: This clause allows for the escalation of disputes within each University to help resolve disputes. That should not preclude any University taking action through the courts where the matter is serious.





� Counterparts: The number of copies of the agreement to be prepared will depend on the number of Universities. Ideally each party should hold an original copy signed on behalf of all the other Universities. The signed copy should be kept safely. If there is a dispute it may need to be produced in court. 





It may not be practical for all the Universities to sign the same copy of the agreement. This clause therefore allows for different Universities to sign different copies and for them all to count as one agreement.  





The last sentence indicates that the Universities do not intend there to be a binding agreement until this written agreement has been signed. That may not be what is intended if the Project has started before the Agreement is signed.


 


� Signature of The Principal Investigator: The Universities might consider asking the Principal Investigator to acknowledge the terms of the agreement as a check that the researchers are aware of its terms and that those terms reflect what they think they are doing. The principal Investigator is not a party to the agreement and is not liable to the other Universities if there is a breach of the agreement.





� Schedule 1:  The Financial Contributions may be very varied and will need to be negotiated. 





This Schedule should set out complete details of the Financial Contribution to be paid by each University, e.g. whether the Financial Contribution is a fixed price or, where it is on a costs basis, the types of expenditure which will be reimbursed, the maximum amount (if any) which will be paid, any milestones to be met and any conditions attaching to payment.





� Schedule 2: The Project Plan should contain a full description of the Project, clearly setting out what each University is to do (with a timetable if appropriate), and the human resources, facilities and equipment which each University is to provide. 





Unless this Schedule states otherwise, all equipment bought by one of the Universities with any of the Financial Contributions or External Funding will belong to that University.





If any of the Universities is to recruit any key personnel, and whether the approval of the other Universities is necessary, should be clearly stated in this Schedule.





If any equipment is provided on loan, this Schedule should set out responsibility for keeping it in good condition, maintaining and insuring it.





� Schedule 3: A copy of the Funding Conditions should appear here.





� Schedule 4: A copy of the terms of reference of the Steering Committee should be included here.





� Schedule 5: This Schedule contains an example of good data management practices.





� Schedule 6: The Payment Plan setting out any revenue sharing arrangements should be inserted here. 
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