703
CABINET OFFICE CODE OF PRACTICE ON INFORMING AND CONSULTING EMPLOYEES IN THE CIVIL SERVICE
Introduction
The Information and Consultation of Employees Regulations 2004, which will implement the EC Information and Consultation Directive on 6 April 2005, establish a right to new minimum standards for information and consultation for employees in larger undertakings (those with 50 or more employees). The Regulations confer rights upon all employees in the undertaking (i.e. not just upon trade union members).

2.
The basic case for these new standards is fair treatment for people at work. They will, however, also provide a firm foundation on which an organisation and its employees by agreement can develop or, where they already exist, continue with broader consultation, participation and partnership arrangements. These arrangements can make a positive contribution to the performance of the organisation.

3.
The Government fully supports the principle that employees should be informed and consulted about the important issues affecting them regardless of whether they are working in what is legally defined as an undertaking. HR Directors have also given a commitment that the Civil Service should be setting an example in taking forward the Partnership agenda in the workplace and the existence of a mechanism to facilitate two-way communication and consultation with employees is a key contributor to achieving this. This Code of Practice, which reflects the recommendations of the Employment Relations Working Group and the Council of Civil Service Unions, and takes account of the ACAS booklet “Information and Consultation: Good Practice Advice”,
 is intended to apply the general principles of the Regulations to central government departments and agencies which are not undertakings within the scope of the legislation. Departments should also encourage the adoption of the general principles as set out in this Code of Practice by their non-departmental public bodies.  
What is an undertaking?

4.
The EC Directive on Information and Consultation and the Implementing Regulations apply exclusively to those organisations which are undertakings. Article 2(a) of the EC Directive defines an undertaking as “a public or private undertaking carrying out an economic activity, whether or not operating for gain”. This definition is almost identical to that in the Directive on Transfers of Undertakings transposed in the UK by the Transfer of Undertakings (Protection of Employment) Regulations 1981 (TUPE).
5.
The main activities of traditional central government departments concern the exercise of public authority (i.e. legislation, administration and policy development). As there is very little caselaw in this area, it is difficult to be clear on the number of government bodies which would be undertakings, although it is expected that there will be very few, if any. The DTI guidance on the Regulations
 provides more information on this subject. It is important, however, that legal advice is taken at the earliest opportunity to clarify any doubt over a department’s status or that of its agencies and non-departmental public bodies to avoid the possibility of a legal challenge of non-compliance with the EC Directive and Implementing Regulations.
Coverage
6
The Civil Service as an employer should be an exemplar of good practice. To this end, we suggest that departments and agencies should, in determining their policy on communicating with staff, have regard to the general principles of the EC Directive and Implementing Regulations as they are set out in Annex A of this Code of Practice.
Review of existing arrangements

7.
Most Civil Service departments and agencies already have long established procedures for informing and consulting employees and their representatives and, for those which are not designated as undertakings, it is likely that, with some modifications, these will be sufficient. One example of this is the Departmental Whitley Council which, in one form or another, has been in existence since the early part of the twentieth century. In more recent years other mechanisms have been developed to inform and consult all employees, and to complement the existing structures in place. Departments and agencies may wish to consider the following examples, which are not intended to be comprehensive, in their survey of their current arrangements:-

· use of departmental intranet sites - which includes the facility to provide feedback via e-mail;

· direct access to Permanent Secretary and Directors via e-mail;

· regular “phone-ins” with senior staff;

· publications, circulars and newsletters – which include the facility to provide input and feedback;

· staff attitude surveys;

· seminars, awaydays, team building events – all designed to provide opportunities for staff feedback;

· regular team briefing by line managers – including the facility to provide direct feedback on topics via e-mail;

· Focus Group meetings;

· Investors in People;

· Working Groups; and

· employee networks – e.g. diversity networks.

Annex B contains further suggestions for consideration when reviewing or setting up new information and consultation arrangements.

8.
While consultation is different from negotiation or collective bargaining, it is important that any new consultation or communications procedures are compatible with, and complementary to, existing collective bargaining processes.
‘Gap Analysis’

9.
It is recognised that each department and agency is best placed to decide for itself which arrangements on informing and consulting its employees will best suit its particular business needs. Additionally, within larger departments and agencies, differing arrangements may be required to cover different areas of the organisation. As a guide, we suggest that departments and agencies consider the areas for consultation and the timing of consultation as they are set out in Annex A. There is, however, no need to restrict consultation solely to employee representatives; consultation directly with employees may also be considered.

10.
 Departments and agencies are requested to carry out a ‘gap analysis’ to satisfy themselves that their existing arrangements are sufficient to meet the minimum requirements of the standard information and consultation provisions (Annex A). Where this is found not to be the case, procedures should be adapted, or other, more appropriate mechanisms put in place, to ‘bridge the gap’. A summary of the conclusions to this exercise (no longer than one sheet of A4 paper) with details of any improvements which were found to be necessary should be sent to the Cabinet Office by end-July. We shall be pleased to consult on any aspects which may require further discussion or to share more widely the benefits of any innovative ideas. Please see Annex C for contact details.
Future review of arrangements
11.
It is possible that, in future, the arrangements for information and consultation may not reflect changes in the organisation of the department or agency. Provision should therefore be made for a review of the arrangements after a certain period of time. In line with the Implementing Regulations, we suggest that this should be a period of three years unless there is mutual agreement between employer and employees to re-open discussion at an earlier date. 
Changes within departments and agencies and machinery of government changes
12.
The EC Directive and Implementing Regulations require consultation to take place while proposals are being formulated, rather than when decisions are being implemented, in order to show that consultation is genuine. In general, we anticipate that departments and agencies will be able to offer information and consultation, where appropriate, prior to the significant changes which might affect employees. Nevertheless, there will be occasions when decisions on machinery of government changes involve transfers of functions between departments. Where this is the case, there should be no expectation of prior consultation. In these circumstances, employees will be given information and, where possible, consulted about the implementation of such decisions. Machinery of government changes are to be understood as decisions affecting Ministerial responsibility which result in changes in the organisation of departments and agencies. Machinery of government changes do not include, for example, Government announcements on job cuts or relocation which would fall under the standard information and consultation provisions and would therefore be within the compass of this Code of Practice. 
Further advice
13.
More detail on the Information and Consultation of Employees Regulations 2004 can be found at -

http://www.dti.gov.uk/er/consultation/proposal.htm
14.
Advice on good practice can be accessed at the ACAS website:-



    http://www.acas.org.uk/info_consult/consultation.html
ANNEX A
General Principles of the EC Information and Consultation Directive and the Information and Consultation of Employees Regulations 2004
The Directive sets out a framework for information and consultation in larger organisations. It allows member states considerable flexibility on the implementation of the Directive. In particular, Article 5 of the Directive allows employers and employees to agree practical arrangements for informing and consulting which are different to those set out in the Directive. The UK’s legislation seeks to take full advantage of this provision. The Implementing Regulations are intended to facilitate a ‘voluntary’ approach as far as possible in order to preserve existing arrangements which are working well, or to encourage the development of new arrangements which fit the particular needs and circumstances of the organisation in question. Therefore, where the legislation applies, employers and employees and their representatives are able to reach their own agreements as to how information and consultation will take place within their organisation.
The Directive does contain standard rules (fallback provisions), but these are only relevant in situations where the Regulations apply and employers and employee representatives have been unable to agree on a system of information and consultation in their organisation. Where this is the case, the standard rules state that the employer must provide representatives of the employees with:-

(a) information on the “recent and probable development of the undertaking’s activities and economic situation”;

(b) information and consultation on the situation, structure and probable development of employment within the undertaking and on any anticipatory measures envisaged, in particular, where there is a threat to employment within the undertaking;

(c) information and consultation on decisions likely to lead to substantial changes in work organisation or in contractual relations. This includes decisions covered by the legislation on collective redundancies and transfers of undertakings.
Under the standard rules, information shall be given at such time, in such fashion and with such content as are appropriate to enable, in particular, employees’ representatives to conduct an adequate study and, where necessary, prepare for consultation.

Under the standard rules, consultation shall take place –

a) while ensuring that the timing, method and content thereof are appropriate;

b) at the relevant level of management and representation, depending on the subject under discussion;

c) on the basis of information supplied by the employer in accordance with Article 2(f) of the Directive and of the opinion which the employees’ representatives are entitled to formulate

d) in such a way as to enable employees’ representatives to meet the employer and obtain a response and the reasons for that response, to any opinion they might formulate;

e) with a view to reaching an agreement on decisions within the scope of the employer’s powers referred to in Article 4.2(c) of the Directive.

Article 6 of the Directive allows employers to withhold information whose disclosure would seriously harm the undertaking or be prejudicial to it, or they may require that it be kept confidential by the employee representatives to whom it is disclosed.

ANNEX B
Suggestions for consideration when developing information and consultation arrangements

This annex makes suggestions for departments and agencies to consider when revising their information and consultation arrangements or setting up new arrangements. It is not intended to be prescriptive.

Coverage

· which employees are covered by the arrangements;

· whether separate arrangements will exist in different parts of the department or agency (e.g. in different organisational divisions or sections of the workforce);

· what the relationship is between any collective agreements, which the employer may have with the trade unions, and an agreement on information and consultation arrangements.

Methods of information and consultation

· the type of arrangements to be set up, including whether there will be representatives of employees, and/or direct information and consultation with the workforce;

· whether any ‘hierarchy’ of structures will be set up, e.g. at national, regional or local level;

· how representatives of employees are to be chosen or appointed –

· how many

· how long they will serve

· how they will be replaced.

· any facilities and time off arrangements for employee representatives;

· any obligations for employee representatives to report back to the workforce or to seek its views;

· the nature of any direct forms of information and consultation with the workforce.

Frequency and timing of information and consultation

· when and how often information and consultation will take place.

Subject matter

· types of subject to be covered;

· how subjects will be chosen and how meeting agendas will be drawn up.

Information and consultation

· the type and nature of information to be provided;

· how views/opinions of employees can be given;

· how the employer will respond;

· who will represent management at any meeting.

Statutory consultation requirements

· how other legal requirements to consult employees will be handled where relevant, and what the relationship will be with the consultation arrangements set up under this agreement.

Confidential information

· how confidential or price-sensitive information will be dealt with (departments may wish to consider the provisions in Regulations 25 and 26 when deciding how to deal with confidential information);

· the obligations on those in receipt of confidential information;

· disciplinary measures for breach of any confidentiality restriction.

Duration of agreement

· duration of the agreement and the circumstances in which it can be reviewed, revised or terminated.





















ANNEX C
Contacts

Cabinet Office

Phillip Jones

Room 2.6

Admiralty Arch (South)

The Mall

London

SW1A 2WH

Tel: 020 7276 1519

E-mail: phillip.jones@cabinet-office.x.gsi.gov.uk
Mike Dawson

Address as above

Tel: 020 7276 1636

E-mail: mike.dawson@cabinet-office.x.gsi.gov.uk
Treasury Solicitor’s Department
Esther Absalom

Cabinet Office and Central Advisory Division
Queen Anne’s Chambers

28 Broadway
London SW1H 9JS

Tel: 020 7210 4549

E-mail: EAbsalom@treasury-solicitor.gsi.gov.uk

Department of Trade and Industry
Iain Adlington

ER European and Flexibility Branch

Room UG81

1 Victoria Street

London SW1H 0ET

Tel: 020 7215 3806

E-mail: iain.adlington@dti.gsi.gov.uk
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