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1.
Executive summary  

Background 

1.1 This Instruction sets out the mandatory policy requirements for HR-based investigations throughout the Service.  It covers investigations into staff misconduct and discipline for those directly employed by NOMS (including HMPS).  It replaces all previously issued guidance.

1.2 Although no fundamental changes have been made to the policy, it has been updated to reflect changes to the HR Operating Model and to address some factual inaccuracies and procedural inconsistencies that existed between the information contained in the mandatory policy and the accompanying guidance documentation.

Desired outcomes

1.3 This Instruction aims to ensure that:

· common minimum standards for Conduct and Discipline are maintained across the estate; and

· decisions are based on the merits of the individual case and are free from any bias.

Application
1.4 Chapter 2 sets out the principles which apply to the disciplinary process.  All staff must be familiar with this chapter.


1.5 Chapters 3 through 9 set out the processes to be followed by managers when dealing with disciplinary matters, together with the mandatory timeframes which apply.  All staff directly involved in the disciplinary process must be familiar with these sections of the Instruction.
Mandatory actions
1.6 This instruction must be used whenever a breach of the required standards of behaviour is suspected.

1.7 All staff must adhere to the standards of behaviour set out in this Instruction and follow the mandatory requirements of the disciplinary process.

1.8
Governors, Deputy Directors Custody, Heads of Groups and other more senior managers must ensure that all staff are made aware of this Instruction.
Resource Impact

1.9
There will be no direct resource impact on staff in NOMS headquarters or in prison establishments resulting from this Instruction as there has been no fundamental change to existing policy.

 Carol Carpenter

 HR Director, NOMS
2.
Introduction: Principles
Mandatory policy principles

2.1 The Conduct and Discipline Instruction provides a range of options for dealing with staff employed by NOMS (including HMPS) who fail to meet the required standards of behaviour.

2.2 The key aim of this Instruction is to enable managers to resolve misconduct issues at an appropriate level and as speedily as possible whilst upholding the commitment to deal with allegations of misconduct in a fair and open manner.

2.3 It has been designed to guide managers in:

· recognising misconduct issues (as opposed to performance or capability issues);

· taking appropriate action quickly and effectively with the minimum of bureaucracy.

2.4 The primary objective is to encourage improvement in an individual rather than impose a disciplinary sanction.

2.5 This Instruction only applies to staff who are directly employed by NOMS unless local protocols with other service providers state that our conduct and performance procedures also apply to their staff.

General principles

2.6 The disciplinary rules and procedures are designed to be non-discriminatory and are to be applied irrespective of sex, marital status, racial group, sexual orientation, disability, religion, rank, seniority, age or any other bias.

2.7 It is a fundamental principle of all disciplinary action - and its test of fairness under employment law - that employers and managers act in a way which an objective observer would find reasonable - for example in relation to:

· the grounds for believing that misconduct took place;

· the sufficiency of the investigation into what happened;

· the conduct of the disciplinary procedure;

· the form of any penalty imposed, taking into account all the circumstances (including the nature of the working environment).

2.8 In establishing whether a disciplinary offence has been committed the standard of proof to be applied is the balance of probabilities as defined in Halsbury’s Laws of England i.e. that on the basis of the evidence it was more probable than not that an offence was committed.  However the more serious the allegation the higher will be the required standard of proof, although it will not reach the criminal standard.  The over-riding test of fairness in employment law is that of reasonableness.

2.9 In the interests of justness and fairness all matters relating to disciplinary action must be handled as speedily as possible.

2.10 No member of staff will be dismissed for a first breach of discipline except in the case of gross misconduct.

2.11 All members of staff have the right of appeal against any formal disciplinary decision.

2.12 All disciplinary matters must be treated in the strictest confidence.

Staff who report misconduct

2.13 Staff who report misconduct, including those who make corruption prevention reports, must be aware that the information they provide may be required to support disciplinary proceedings and/or a criminal investigation.  This means that their reports, and/or the information they provide, may be disclosed and they may be required to give evidence both internally and to external bodies such as criminal courts or inquiries.  If this is likely to arise, the situation must be discussed with that member of staff and arrangements put in place to manage the process prior to disclosure.

2.14 It is important to ensure that the appropriate support is available to staff.  Any member of staff who comes forward to report their concerns or who makes an allegation of misconduct must not be victimised, harassed or bullied as a result of doing so.  Such behaviours are totally unacceptable and may lead to disciplinary action.

2.15 Staff who raise concerns about wrongdoing are protected by the Employment Rights Act (ERA) 1996 as amended by the Public Interest Disclosure Act (PIDA) 1998.

2.16 Additional guidance about protected disclosures can be found in the Reporting Wrongdoing guidance on My Services
3.
Behaviour which may attract management action

3.1 All NOMS staff are expected to meet high standards of professional and personal conduct.  All staff are personally responsible for their conduct.  Failure to maintain the required standards can lead to action, which may result in dismissal from the Service.

3.2 For detailed guidance on areas of misconduct, please refer to:

· Professional Standards Statement;
· Misconduct;
· Gross Misconduct
3.3 Not every breach of the required standards will lead to formal disciplinary action.  A manager’s primary objective must be to encourage improvement in an individual rather than impose a disciplinary sanction.
3.4 Day-to-day activities can sometimes bring up issues that a manager may need to act on.  Line managers may need to meet with a member of staff solely to establish the nature of an incident or to establish the basis of an allegation or complaint.  This is good management practice and line managers are expected to do so in the course of normal line management duties.

3.5 Where a line manager needs to meet with a member of staff to find out what happened, the line manager should make it clear to the employee involved that this is not a disciplinary meeting.  Line managers must tell the employee of the range of options for further action available to them and should be clear about the purpose of the meeting (i.e. to establish the facts or the basis of a complaint).  Line managers must not continue with such a meeting if it becomes clear that a disciplinary investigation is necessary.
3.6 If there is an issue to be addressed the line manager must decide whether to:
· deal with the matter informally (e.g. the line manager may consider mediation, training, coaching, etc.);

· deal with it as a performance or capability issue (action must be taken in accordance with the Performance Management policy and/or the Management of Attendance policy);

· arrange for it to be investigated formally under the procedure set out in this Instruction; or

· if fraud is suspected, you must refer it to the Head of Audit and Corporate Assurance Unit and follow the other mandatory actions in the Anti-Fraud Strategy.

3.7 Whichever course of action is taken, the line manager must make brief notes of what is said and record their decision.  The line manager must keep a copy of this locally.  Records must not be kept on a member of staff’s personnel file.
3.8 See also: Advice & Guidance
 4.
Disciplinary investigation

4.1 If the line manager decides the matter should be handled formally and a disciplinary investigation is necessary they must commission an investigation or, if they do not have the authority to commission an investigation themselves, refer it to another manager as appropriate.
4.2 If a member of staff has been convicted of a criminal offence it may not be necessary to undertake an investigation and the Summary Dismissal Procedure may be used.

4.3 In all other cases, except where the facts are already explicitly clear which enable formal charges to be prepared, there must be an investigation.
4.4 All disciplinary matters must be treated in the strictest confidence and must be completed at an appropriate managerial level.
Commissioning an investigation

4.5 The Governing Governor or Head of Group must put in place local arrangements which will dictate who has the authority within an establishment/group to commission an investigation.  This authority must not be delegated below Band 7 (or Manager F).
4.6 The Commissioning Manager must consider whether it is appropriate for a member of staff to remain at their place of work or on their normal duties whilst an incident is being investigated.  If a Commissioning Manager does not have the authority to place a member of staff on alternative duties, detached duty or to suspend them, they must refer any such decision to the appropriate manager.  The Commissioning Manager must also:
· set terms of reference;
· decide whether the investigation needs specialist input or referral;

· appoint an Investigating Officer (normally in the line) and ensure they will not be a probable witness at any disciplinary hearing which may result from the investigation;

· ensure that adequate resources are allocated to enable the investigation to be conducted in the set time frame;

· register the investigation with Shared Services;

· take receipt of the investigation report on completion.

4.7 In addition, the Commissioning Manager must:

· at the start of the investigation, ensure that the Investigating Officer’s SPDR records their additional investigative duties;

· at the end of the investigation, give relevant feedback via the performance management process on the quality of the investigation and work completed.

4.8 If the member of staff being investigated is a trade union representative, the Commissioning Manager must:

· copy the terms of reference for the disciplinary investigation to the member of staff’s senior trade union representative or full time official;

· once the investigation is concluded, inform the member of staff’s senior trade union representative or full time official if any further disciplinary action will be taken or not.

Timing

4.9 Investigations which may lead to disciplinary action against a member of staff must take place as soon as possible after any misconduct is alleged or suspected.  Commissioning Managers must ensure that investigations are conducted within a 28 working day timeframe unless there are acceptable and justifiable reasons for delay.  Any extension to the time limit must be justified and fully documented by the Investigating Officer and agreed in writing by the Commissioning Manager.  The member(s) of staff under investigation must be informed in writing of the extension and the reason for it by the Investigating Officer.

Investigating Officer

4.10 Where a member of staff is alleged to have breached the established standards of behaviour, the investigation can normally be conducted by their line manager unless the line manager:

· was directly involved in the events leading to the investigation;

· is the Commissioning Manager;

· is not a substantive grade/rank higher than the member of staff under investigation.

4.11 Investigating Officers must be of at least Band 5 Custodial Manager or Hub Manager (or Principal Officer or Executive Officer grade).  An Investigating Officer/investigation team must act impartially and independently of undue influence from others.

4.12 When the investigation involves the alleged misconduct of an operational member of staff employed within an establishment, the lead Investigating Officer must be from an operational grade within the Service except in cases where the Finance policy  deems investigation by Internal Audit to be necessary.

4.13 When the investigation involves the alleged misconduct of a specialist member of staff and where their specialism is a factor in the misconduct, there must be appropriate specialist input into the investigation.

4.14 See also:
· Investigating Officer toolkit
· Statutory right to be accompanied
· How to handle new allegations
The investigation

4.15 The purpose of the investigation is to establish the facts of a case and to report them to the Commissioning Manager.

4.16 The level of investigation into an incident, allegation or complaint must be decided on by the Commissioning Manager and must be based on a judgement of its nature, seriousness and how much is known about its circumstances.  The investigation must be proportionate to the matter under investigation.

4.17 It is important to remember that it is the purpose of any subsequent disciplinary hearing to make a judgement on the facts presented.  The investigation must focus on facts relevant to the terms of reference.  It will not, unless the terms of reference are specifically amended, go any further.

4.18 See also:
· Anonymous allegations
· Police investigations and other external investigations
· How to handle new allegations
· Resignation.
Interviewing staff

4.19 It is important that any interviews take place as soon as possible after an event so that the investigating team can clarify the issue and gather information before memories fade.

4.20 Any member of staff to be interviewed in connection with an investigation must be:

· given advance warning of the interview in writing at least 48 hours before an interview is scheduled to take place and using the letter to person under investigation or letter to witness;

· told before questioning that the interview is part of a disciplinary investigation and the reasons for it;

· informed that any information which emerges from the investigation may be used in disciplinary proceedings (in accordance with the Data Protection Act);

· informed that they can be accompanied by a trade union representative or work colleague while being interviewed if they so wish and be given reasonable time to arrange this, if required.

4.21 A record must be taken of all interviews conducted as part of an investigation (the record need not be verbatim or taped).  A typed version of the note must be provided to the member of staff concerned and any comments which they make must be recorded as part of the investigation report.
Co-operation with disciplinary investigation

4.22 Staff are required to offer all reasonable co-operation to an investigation.  Acting in any way so as to undermine the investigation process is unacceptable.

4.23 In most circumstances, an interview will take the form of an interactive exchange between a member of staff, their representative or companion and the Investigating Officer.  Whilst members of staff under investigation or giving evidence cannot be forced to reply to questions, they must be reminded that if they refuse to answer, despite proper warnings being given, reasonable conclusions may be drawn by the Investigating Officer.
4.24 If by answering one or more questions a member of staff may incriminate themselves, they do not have to respond to that question.

4.25 Where a member of staff makes a request for written questions or wishes to submit a written statement, the Investigating Officer must consider whether this is reasonable and, if so, should require the answers to be submitted within a specific timeframe (normally no longer than 5 working days).
4.26 An investigation must not automatically be delayed because the member of staff facing the allegation is on sick leave.
Investigation report

4.27 Any documentation relating to the investigation, including all interview notes with any disagreements recorded, must be compiled into an investigation report.  If the 28 working day timeframe has been exceeded then the justification and the agreement of the Commissioning Manager to do so must also be included.

4.28 The finished report must be forwarded to the Commissioning Manager who will take the decision on whether disciplinary action should be taken.

4.29 The Commissioning Manager must send the final report and evidence to Shared Services on completion of the investigation, along with a copy of the Shared Services Investigation Summary Form, even if no disciplinary action is taken.  The investigation report must be dated. 

4.30 See also:

· Disclosure of information
· Anonymous allegations
5.
Action post-investigation

Taking further action

5.1 Any decision regarding further action following an investigation must be taken within two weeks of receipt of the investigation report unless there are acceptable and justifiable reasons for delay.
5.2 The person responsible for a decision to take disciplinary action must not be:

· the person who investigated the alleged or suspected misconduct;

· a probable witness at the hearing.

Outcome of investigation

5.3 Responsibility for deciding to take or recommending disciplinary action rests with the Commissioning Manager.

No further action

5.4 If the Commissioning Manager believes that no further disciplinary action is necessary, they must notify the member of staff of their decision using the standard letter – no further action.  This letter must be sent within two weeks of receipt of the investigation report unless there are acceptable and justifiable reasons for delay.  The letter must be copied to the Governor/Head of Group.
Proceeding to formal disciplinary action

5.5 If the Commissioning Manager decides to proceed to formal disciplinary action, they must firstly determine whether the alleged misconduct constitutes misconduct or gross misconduct.
5.6 Gross misconduct is defined as misconduct that is so serious as may make any further relationship and trust between the Service and the member of staff concerned impossible.

5.7 In determining what level of misconduct the alleged misconduct constitutes, the Commissioning Manager must take into account the member of staff’s current disciplinary record.  If the member of staff is subject to an existing live disciplinary penalty for the same type of misconduct, the Commissioning Manager will need to consider whether an additional offence of general misconduct would constitute gross misconduct.

5.8 It is for the Commissioning Manager to consider the nature of the alleged offence and to determine what type of disciplinary penalty the alleged misconduct would attract if found proven.

5.9 The type of misconduct and the disciplinary penalties being considered will determine who can conduct the hearing.

5.10 Where the Commissioning Manager has the relevant authority to conduct a hearing at the selected level, they should proceed on this basis as set out in the “notifying staff” section overleaf.

5.11 Where the Commissioning Manager does not have the authority to conduct a subsequent hearing at the selected level, they should refer the decision to the next appropriate manager.

Notifying staff

5.12 The Hearing Authority must notify the member of staff of their decision to take further disciplinary action using the notification of disciplinary action (misconduct) letter or notification of disciplinary action (gross misconduct) letter, ensuring they have the relevant authority to conduct a hearing at this level.  This letter must be sent within two weeks of receipt of the investigation report, or confirmation of the facts where no investigation has been undertaken, unless there are acceptable reasons for delay and must be copied to the Governor/Head of Group.

5.13 The notification must:

· inform the member of staff of the alleged misconduct;

· inform the member of staff of the range of possible penalties.  There are additional, more severe penalties that are available for those staff charged with gross misconduct;

· invite the member of staff to indicate whether they accept that the allegation is true or wish to contest it and to offer further comments;

· remind them of their right to be accompanied at the hearing by a trade union representative or work colleague;

· ask the member of staff to name any witnesses that they intend to call to attend the hearing.

5.14 In addition, the member of staff must be given a copy of the investigation report, including all supporting documentation.  A copy of the complete report (including all supporting documentation) must also be made available for the member of staff’s nominated trade union representative or work colleague if requested.

5.15 Only in exceptional circumstances can parts of the report be excluded.  The Commissioning Manager must decide whether the report and supporting documents can be disclosed in full, and must have justification if parts are omitted.

5.16 The member of staff must reply to the notification of disciplinary action letter within 2 weeks of its receipt indicating whether they accept the allegation of misconduct or wish to challenge it and offer any further comments.  The member of staff must be given the opportunity to ask for witnesses to attend the disciplinary hearing, and must indicate why their attendance is relevant.  If the member of staff does not respond to the notification of disciplinary action letter within 2 weeks, disciplinary proceedings may take place on the basis of evidence available.
5.17 Disclosure of the investigation report to persons other than the member of staff who is subject to disciplinary action and their nominated Trade Union representative or work colleague is at the discretion of the Commissioning Manager.  Each request will be treated on a case-by-case basis.

Fast-track

5.18 In cases of alleged misconduct where dismissal is not an option and where a member of staff accepts the findings of the investigation and does not wish to contest the charge, they can opt to have their case dealt with by way of the fast-track process.

5.19 The fast-track process is not applicable in cases of gross misconduct.  Nor can it be used for any charges contested by the member of staff.
5.20 Cases can only be fast-tracked with the relevant member of staff’s agreement that they do not wish to proceed with a full disciplinary hearing.
5.21 If the member of staff chooses to use the fast-track process, the formal disciplinary hearing will be replaced with a ‘fast-track hearing’.  Under the fast-track process, no witnesses can be called and the Investigating Officer will not be called to give additional evidence in support of, or against an allegation.  Bypassing this stage means that such cases can be resolved more quickly.  Staff must not suffer any detriment if they choose to proceed with their right to a full disciplinary hearing.
5.22 All disciplinary hearings, including fast-track hearings, must be tape recorded.
5.23 At a fast-track hearing, a member of staff has the opportunity to present any mitigating evidence to the charge in the presence of the Hearing Authority who will consider this together with the evidence in the investigation report in order to reach a decision as to the appropriate penalty.

5.24 A member of staff must be informed of their right to be accompanied by a trade union representative or work colleague at the fast-track hearing.
6.
Alternative or detached duties and suspension

6.1 In some cases it will not be appropriate for a member of staff to remain on their normal duties or at their place of work pending an investigation or disciplinary hearing.  In such cases, the appropriate manager may wish to arrange alternative duties or a period of detached duty pending the outcome of the investigation and/or any subsequent disciplinary action.

6.2 Alternative duties within an establishment or headquarters group or detached duty must always be considered as an alternative to suspension.

6.3 Suspension must only be used in exceptional circumstances where there is a particular business risk or risk to an individual that cannot be mitigated through alternative duty or detached duty arrangements.  Where a manager decides to suspend a member of staff, they must be able to demonstrate why alternative or detached duties were not appropriate in the circumstances and must keep a record locally of their decision.

6.4 The decision to place a member of staff on alternative duties, detached duties or to suspend can be made at any stage of the disciplinary process and can also be revisited at any stage.
Who can place a member of staff on alternative duty, detached duty or suspension?

6.5 Before placing a member of staff on alternative duties, detached duty or before suspending them, the manager must make sure they have the authority to do this.

6.6 The Governing Governor or Head of Group must put in place local arrangements which will dictate who has the authority within an establishment/group to place a member of staff on detached duty, alternative duties or suspend from duty.  This authority must not be given to a lower grade than a Band 9 (or Senior Manager D).

6.7 The appropriate manager must notify the member of staff of their decision to suspend them/place them on detached duty or move them to alternative duties using the appropriate notification template:

· Suspensions
· Detached duty/alternative duties
Conditions of suspension
6.8 Suspension must only be used in exceptional circumstances and must be kept under review throughout the disciplinary process.  It is not always necessary for a suspension to last for the entirety of an investigation or disciplinary process.

6.9 Suspension is not a punitive measure and is normally on full basic pay.  Suspension without pay is only likely to be appropriate where the member of staff is in prison custody, has been convicted of a serious criminal offence or has admitted to an offence under Police caution.

6.10 A member of staff on suspension must follow any reporting requirements as set out in their notification of suspension.
6.11 A member of staff who has been suspended may appeal in writing against their suspension to a manager in the management line, who will normally be one grade senior to the person who took the original decision to suspend.

7.
The disciplinary hearing

Arranging the disciplinary hearing

7.1 A member of staff’s disciplinary hearing must be held within 6 weeks of their receipt of a notification of disciplinary action letter, unless there are acceptable and justifiable reasons for delay.
7.2 It may be difficult to find an early date for a disciplinary hearing which is convenient for all concerned.  However, this must take priority over other work commitments and where necessary the key people should be asked to attend when off duty or even, for more serious cases, when on leave.  The key point is to ensure speedy resolution for all parties involved and prevent disciplinary proceedings being delayed unreasonably or unnecessarily by any party.

7.3 Where a trade union representative or work colleague cannot attend the hearing date proposed, the member of staff can offer an alternative time and date so long as it is reasonable and mutually acceptable and falls before the end of the period of five working days beginning with the first working day after the day proposed by the Hearing Authority.

7.4 Where a member of staff is on sick leave when they are required to attend a disciplinary hearing, the Hearing Authority must decide whether it is reasonable to continue with the disciplinary hearing in the circumstances or to make alternative arrangements.
7.5 Members of staff who are unwilling without good reason to respond to a statement of alleged misconduct and/or to attend a disciplinary hearing must be made aware that they may have their case decided in their absence.
7.6 See also:

· Calling witnesses
· Preparing for a disciplinary hearing
Who can conduct a disciplinary hearing / fast-track hearing?

7.7 In establishments, the authority for hearing cases where the potential penalties include dismissal resides with the Governing Governor.  Where the Governing Governor is absent from their normal place of work for a prolonged or protracted period of time, this authority may be delegated to the Acting Governor or, where a local protocol with the local trade union branch has been agreed, another Senior Manager.

7.8 For staff in headquarters or other central groups, the authority to conduct a disciplinary hearing for those cases where dismissal is an option must not be delegated below Band 9 (or Senior Manager D).

7.9 The authority to conduct a disciplinary or fast-track hearing for cases of general misconduct where the penalties being considered are of a serious nature (i.e. any disciplinary penalty up to but not including dismissal) must not be delegated below Deputy Governor or a Band 9 (or Senior Manager D).

7.10 The authority to conduct a disciplinary or fast-track hearing for those cases where the penalties being considered are less serious (i.e. oral warning or written warning) must not be delegated below Band 7 (or Manager F).

7.11 The Governing Governor or Head of Group must put in place local arrangements which will determine who has the delegated authority within an establishment/group to conduct a disciplinary hearing or fast-track hearing.  Delegated authority can only be operated at the discretion of the Governor or Head of Group on an individual basis and does not imply that all staff at that grade have the authority to fulfil that particular role.
7.12 There is no requirement for the Hearing Authority to approach the case ‘de novo’, i.e. have no previous knowledge of the case.  However, the Hearing Authority must not:

· be the person who investigated the alleged or suspected misconduct;

· be a probable witness at the hearing;

· seek to unduly influence the findings of an investigation prior to the hearing.

7.13 It is the responsibility of the Senior Manager conducting the disciplinary hearing to ensure that the charge s/he is considering is appropriate.

The hearing

7.14 Copies of the investigation report and all written evidence must be provided to the member of staff concerned prior to their disciplinary hearing.  They must also be provided with any information obtained after the investigation is complete and prior to the disciplinary hearing which may be relevant to their case and must be allowed an opportunity to consider this additional evidence at least 1 working day before the hearing takes place.

7.15 The Hearing Authority must provide justification for withholding any piece of evidence.

7.16 There is no prescribed format for conducting a disciplinary hearing but there are some mandatory requirements.  These are:

· conducting the procedure in a way which an objective observer would consider reasonable;

· handling matters with discretion and in confidence;

· allowing the member of staff to state their case and challenge any evidence before a decision is made;

· the disciplinary hearing must be tape-recorded;

· a disciplinary hearing must not take account of any evidence that has not been made available to the member of staff concerned;

· in cases where the alleged misconduct involves a specialist member of staff and where their specialism is a factor in the misconduct, there must be appropriate specialist input at the hearing.

7.17 See also:

· Testing evidence
· Good practice
· Adjournments
Disciplinary hearing – conclusions

7.18 At the conclusion of the disciplinary hearing the Hearing Authority must inform the member of staff orally of his or her conclusions, i.e. whether the allegations have been found proven or not against the required standard of proof.

7.19 If the alleged misconduct is not proven, the member of staff must be told accordingly.  This must be confirmed in writing using the outcome of hearing – no further action letter as soon as possible and within 5 working days of the hearing.

7.20 If the alleged misconduct is found proven, the person conducting the hearing must, before deciding what action to take in the light of the hearing, allow the member of staff to offer mitigation, allowing an adjournment if requested, and must also take into account:

· the member of staff’s disciplinary record (disregarding any spent penalties), general record, position and length of service;

· any mitigating circumstances, e.g. personal, domestic or social;

· the nature and seriousness of the misconduct involved;

· any advice given by a professional or specialist manager if present.

7.21 At the end of the disciplinary hearing, the Hearing Authority must inform the member of staff of any disciplinary penalties or other actions to be taken.  This must be confirmed in writing using the outcome of hearing – further action letter and a copy of the hearing record must be sent to the member of staff.  Any comments by the member of staff must be kept with the record of the hearing.

7.22 A record of the hearing and any comments must also be forwarded to Shared Services, even where no further action has been taken.

7.23 Also see communicating to others.
8.
Penalties

8.1 Penalties must be determined on a case-by-case basis.  If misconduct is found proven, either at a full disciplinary hearing or at a fast-track hearing, the disciplinary penalties available are:

· oral warning

· written warning

· final written warning

· financial restitution

· removal from the field of promotion or the opportunity to move to a higher payband

· loss of increment/pay increase or part of an increment or pay increase

· regrading

· downgrading/paybanding

8.2 If gross misconduct is found proven then, in addition to the penalties listed above, the following penalty is also available:
· dismissal
8.3 There may be cases that turn out to be less serious than originally envisaged.  If this is the case, the Hearing Authority must indicate at the earliest opportunity that the higher penalties are not now under consideration.  In some cases where an allegation of misconduct is proven it may not be appropriate to take any further disciplinary action (e.g. where there is substantial mitigating evidence).

Recording the penalty

8.4 The member of staff must be notified in writing of the details of any disciplinary penalty and the reasons for the penalty using the outcome of disciplinary hearing letter.  This must be sent to the member of staff as soon as possible and no later than 5 working days after the conclusion of the disciplinary hearing, unless there are acceptable reasons for delay.

8.5 If a disciplinary warning is imposed, the letter must state:

· the period of time in which the warning will remain in force;

· the potential consequences of further misconduct;

· how their conduct will be monitored and that an interview will take place at the end of the review period.

8.6 All formal disciplinary warnings must be recorded on the personal file of the member of staff concerned.

8.7 Also see communicating to others.
Effective date of penalties

8.8 All disciplinary penalties are effective from the date they are given by the person conducting the disciplinary hearing.  In addition, in cases where the member of staff has been dismissed and an appeal has been lodged, the member of staff’s pay will be stopped with effect from 6 weeks from the date of the original decision to dismiss.  However, if the delay in hearing the appeal is attributable to NOMS then this period must be extended.
Summary dismissal

8.9 Summary dismissal can be used for a member of staff who has received a criminal conviction.

8.10 Under this procedure, the member of staff must be invited to a meeting to discuss their dismissal (unless they are in prison custody), at which they have the right to be accompanied by a trade union representative or work colleague.  Following the meeting, the member of staff must be informed, using the Summary Dismissal Template, of:

· the decision to dismiss them and the reasons for this; and

· their right to appeal.

8.11 Only a Governing Governor or Head of Group has the authority to summarily dismiss a member of staff.

9.
Appeals

9.1 There is a right of appeal against all formal disciplinary decisions made at disciplinary hearings and fast-track hearings.

9.2 When an appeal is made, one or more of the following grounds must be specified:

· unduly severe penalty;

· evidence not previously taken into account which could affect the original decision;

· that the original disciplinary proceedings were unfair and breached the rules of natural justice;

· the original finding was against the weight of evidence.

9.3 Members of staff against whom the allegation has been made have the right to attend an appeal hearing in person at which they have the right to be accompanied by a trade union representative or work colleague.

Arranging an appeal hearing

9.4 Members of staff must notify the Appeal Authority of their intention to appeal within one week of receipt of the outcome of disciplinary hearing letter.

9.5 Members of staff then have a further two weeks to state, in writing, the grounds upon which such an appeal is based and, if they want to, request a hearing in person using the grounds of appeal letter.  This must be returned to the Appeal Authority.

9.6 Appeal hearings must be held within three weeks of receipt of the grounds of appeal letter, unless there are acceptable reasons for delay.

9.7 See also:
· Invitation to appeal hearing letter
Who can conduct an appeal?

9.8 Appeals must be conducted by a senior manager.  In most cases, this will be the line manager of the person who took the decision at the disciplinary hearing.  For cases of gross misconduct, the appeal must be conducted by the Deputy Directors Custody (for staff in establishments) or Head of Group (for staff in headquarters or other central groups) or, if the Deputy Directors Custody or Head of Group conducted the disciplinary hearing, their line manager.

9.9 Appeals must not be conducted by a senior manager who has been involved in:

· the decision to charge;

· the decision to find the allegation proven;

· the decision on the level of penalty.

9.10 An Appeal Authority cannot increase the level of penalty at the appeal stage.  An Appeal Authority may:

· approve the penalty;

· reduce it;

· find that the allegation of misconduct was not satisfactorily substantiated;

· order a re-hearing of the case by an alternative Hearing Authority.

Appeal hearing

9.11 In making their decision, the Appeal Authority must consider:

· whether the disciplinary procedures were correctly followed and, if not, whether the member of staff was materially disadvantaged; 

· whether the member of staff was given sufficient opportunity to present their case;

· whether the disciplinary finding was consistent with the written and oral evidence;

· whether any arguments in mitigation were given due weight;

· whether the penalty was reasonable and proportionate to the misconduct;

· the member of staff’s disciplinary record, general record, position and length of service;

· any other factors that the member of staff produces as evidence of an unfair finding or penalty.

9.12 If, as a result of evidence produced during an appeal hearing, it is necessary for the Appeal Authority to seek further evidence before coming to a conclusion, the member of staff must be able to see and comment on any such additional evidence.  Comments must be submitted within one week of receipt of the evidence.

Outcome of appeal

9.13 The member of staff concerned must be notified of the outcome of the appeal hearing using the notification of appeal decision template.  This must be sent to the member of staff as soon as possible and no later than 5 working days after the appeal hearing, unless there are acceptable and justifiable reasons for delay.

Conclusion of the internal process

9.14 At the conclusion of the internal disciplinary process the Hearing Authority must ensure that the relevant monitoring form is completed and returned.

9.15 In cases of dismissal, a member of staff has a right to appeal to an external body if they meet the required criteria:

· Employment Tribunal
ANNEX A
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Standard of proof

In disciplinary cases the standard of proof required is the balance of probability, i.e. it is more probable than not that misconduct (or gross misconduct) took place.  In addition, Halsbury’s Laws of England, Volume 17, paragraph 19 states:

“In civil cases the standard of proof is satisfied on a balance of probabilities.  However, even with this formula, variations in subject matter or in allegations will affect the standard required; the more serious the allegation, for example fraud, crime or professional misconduct, the higher will be the standard of proof, although it will not reach the criminal standard.  In criminal cases the standard required of the prosecution is proof beyond all reasonable doubt”.

Professional Standards Statement

Purpose

NOMS staff are expected to meet high standards of professional and personal conduct in order to deliver the NOMS Vision.  All staff are personally responsible for their conduct.  Misconduct will not be tolerated and failure to comply with these standards can lead to action which may result in dismissal from the Service.

This Professional Standards Statement identifies and clarifies the key standards of professional and personal conduct expected of all staff.

It should be noted that this is not an exhaustive list and any behaviour, which is not specifically mentioned but is in clear breach of the expected standards, may also lead to disciplinary action.

NOMS Values

The NOMS values underpin the work of the Service and all staff are expected to act in accordance with them.  Staff must therefore:

· be objective and take full account of public protection when assessing risk.
· be open, honest and transparent.
· incorporate equality and diversity in all they do.
· value and empower staff, and work collaboratively with others.
· treat offenders with respect and dignity.
· embrace change and innovation.
· use resources in the most cost effective way.
Conduct expected

The following sets out the professional and personal standards of conduct expected of all staff.

General:

Staff must carry out their duties loyally, conscientiously, honestly and with integrity.  They must take responsibility and be accountable for their actions.

Staff must be courteous, reasonable and fair in their dealings with all prisoners, colleagues and members of the public.  They must treat people with decency and respect.

All staff must comply with Service policies and procedures.  Managers must ensure that standards of behaviour and conduct are maintained.

Discrimination, Harassment, Victimisation and Bullying:

Behaviour of this kind is not acceptable and will not be tolerated.  Staff must not:

· Discriminate unlawfully against individuals or groups of individuals because of their sex, racial group, sexual orientation, disability, religion, age or any other irrelevant factor.

· Harass others through behaviour, language and other unnecessary and uninvited actions.

· Victimise or bully others through their actions and behaviour.

Further explanation of what is expected of staff in this area is contained in The Staff Equal Opportunities policy  and the Director General’s letter to staff of 11 May 2001.

Relationships with prisoners

Staff must exercise particular care to ensure that their dealings with prisoners, former prisoners and their friends and relations are not open to abuse, misrepresentation or exploitation on either side.  Staff relationships with prisoners must be professional.  In particular staff must not:

· Provoke, use unnecessary or unlawful force or assault a prisoner.

· Use offensive language to a prisoner.

· Have any sexual involvement with a prisoner.

· Give prisoners or ex-prisoners personal or other information about staff, prisoners or their friends and relatives which is held in confidence.

· Have any contact in or outside work with prisoners or ex-prisoners that is not authorised.

· Accept any approaches by prisoners for unauthorised information or favours and must report any such incidents.

Corruption

Corrupt behaviour is not acceptable.  Staff must not solicit or accept any advantage, reward or preferential treatment for themselves or others by abusing or misusing their power and authority.

Conflicts of interest

Staff must not have private interests that interfere or could interfere with the proper discharge of their duties.  This includes financial and business interests but also any personal relationships which could compromise or be perceived to compromise them in the discharge of their duties.  Staff must bring any potential conflict of interests to the attention of a Senior Manager.  Governors and Heads of Groups should maintain a register of conflicts of interest for their staff.

Criminal activity

Staff must not be involved in any criminal activity. If they are arrested or refused bail they must immediately take all reasonable steps to inform their line manager.  Staff must inform the Governor or Head of Group as soon as possible if they are charged or convicted (including a police caution) of any criminal offence.

Use of information

Staff must protect any information which they have obtained through their work in the Service, for example procedures, security information and staff and prisoner details.

Personal Finances

Staff must conduct their financial affairs in a proper and responsible way.  If difficulties occur they must inform their manager.  The Employee Support Service and a “Debtline” are available to staff for advice and support.

Conduct that affects the performance of duties

Staff must not take any action on or off duty that could affect, cast doubt on or conflict with the performance of their official duties.  For example, outside activities or membership of organisations which promote racism.

Discredit on the Service

Staff must not bring discredit on the Service through their conduct on or off duty.

Civil Service Requirements

Staff must behave with discretion in matters of public and political controversy.  They must observe the Civil Service-wide rules relating to political activities and the acceptance of outside appointments.

Staff Responsibility

All staff are personally responsible for ensuring their conduct is in line with the above standards.  If staff are in any doubt as to what is acceptable conduct they must seek advice from their line manager.

Staff must challenge and report any possible suspicion of misconduct to their manager.  If they are not able to do this they must report it to the Service’s “Reporting Wrongdoing Telephone Line”.

Issues of Conscience

If staff feel that to act or abstain from acting in a particular way would raise for them a fundamental issue of conscience and the problem cannot be resolved by any other means, they may take up the matter with the Director General.  If the matter still cannot be resolved on a basis which the member of staff is able to accept, they must either carry out the instruction or resign.

Supporting Documents

This document underpins and complements other Service documents which staff should refer to for further information.  These include:

· The Staff Handbook

· Staff Equal Opportunities policy 

· Director General’s letter to staff of 11 May 2001

· Professional Standards policy

· Outside Activities policy

· PSI 42/2001 Staff Membership of Racist Groups and Organisations

Examples of misconduct

The main areas of potential misconduct in NOMS are set out below.  Any behaviour which is not specifically mentioned below but which is in clear breach of established standards of conduct expected of members of staff may also lead to disciplinary action.  However not every action listed below will lead to disciplinary action if the action is of a relatively trivial nature or the matter is capable of resolution.

A repeat of general misconduct during a review period will amount to serious misconduct, allowing the member of staff to be dismissed following a disciplinary hearing.

Relations with others at the workplace

· Fighting or assault on any other person;

· Use of unnecessary force on a prisoner;

· Deliberate provocation of a prisoner;

· Offensive language or aggressive behaviour towards prisoners, colleagues or members of the public;

· Any harassment or discrimination;

· Membership of racist organisations and/or involvement in the activities of any such organisation;

· Exploitation of working relationships or abuse of seniority over colleagues e.g. by borrowing, lending money or bullying.

Unprofessional conduct

· Trafficking: i.e.

· Any unauthorised monetary or business transaction with, or acceptance of gifts or favours from, prisoners, ex-prisoners or friends or relatives of prisoners or ex-prisoners;

· Bringing into, or carrying out of, a prison establishment, without proper authority, any items for or on behalf of a prisoner or ex-prisoner; or knowingly condoning such action;

· Failure to obtain proper authority for actions or relationships in connection with prisoners or ex-prisoners or the friends or relatives of prisoners or ex-prisoners, which could otherwise be open to abuse, misinterpretation or exploitation on either side (Prison Service Rule 66).

Performance of duties

· Action or negligence likely to endanger the security of an establishment, including contributing to the escape of a prisoner;

· Breaches of security;

· Action or negligence in the course of duty which causes, or which could have caused, or contributes to loss, damage or injury to the Service or individuals;

· Failure to obey a lawful and reasonable order or written instruction;

· Being unfit for duty through drink or drug abuse (account should be taken of the Staff Alcohol policy);
· Unauthorised drinking of alcohol or taking prohibited drugs while at work or on duty.

Timekeeping and attendance

· Repeated poor timekeeping (including abuse of flexible working hours);

· Unauthorised absence or lateness;

· Abuse of provisions relating to sick absence as set out in the sick absence/attendance policy.

Dishonesty and corruption

· Dishonesty of any kind, such as false statement (for example in expenses or sick pay claims), alteration of records or misappropriation or misuse of official transport, funds or property;

· Corruption (i.e. abuse of official position for personal advantage or gain).

Confidentiality and engaging in political activities

· Unauthorised disclosure of official information held in confidence, whether to prisoners, the press or others;

· Breaches of staff rules in relation to political and outside activities.

Other misconduct, such as:

· Conviction of any criminal conviction (excluding fixed penalty offences) or receipt of a police

· caution for offences of gross misconduct, and/or failure to report such a conviction or a caution;

· Bringing discredit on the Service i.e. any action on or off duty which is likely to

· create an adverse effect on public confidence in the Service;

· Attempting to enlist the assistance or support of outside individuals or organisations to secure

· advancement or improve one’s personal position (e.g. in relation to transfers, promotion,

· discipline);

· Failure to report potential misconduct by other members of staff (this should generally apply only to deliberate concealment of serious misconduct).

Also see Gross Misconduct below & the Service’s Professional Standards Statement.

Gross Misconduct

“Gross misconduct” is defined as misconduct that is so serious as may make any further relationship and trust between NOMS and the member of staff concerned impossible.  Gross misconduct is repudiatory misbehaviour by a member of staff, i.e. conduct that shows that they no longer intend to be bound by their contract and, due to its serious nature, staff can be dismissed without notice for a first offence of gross misconduct.

Incidents that happen outside the course of your employment and working environment can be dealt with under the disciplinary procedure if it puts into question an individual’s suitability for employment.

Some examples of gross misconduct are: 

· trafficking in money, prohibited drugs or alcohol;

· racial or sexual harassment or discrimination;

· membership of racist organisations;

· bullying

· serious unprofessional conduct; 

· assault;

· theft;

· fraud i.e. all intentional irregularities and illegal acts for private gain perpetrated by staff outside or inside the organisation;

· serious acts of negligence causing appreciable loss, injury or damage to NOMS property;

· failure to obey a lawful and reasonable order or written instruction, leading directly to serious disorder or loss of control;

· conviction of a  criminal offence - or receipt of a police caution for an offence - such as:

· any racially motivated crime;

· any offence of violence;

· burglary, robbery or theft;

· trafficking;

· corruption;

· drugs related offences;

· any serious offence of criminal damage or arson;

· sexual offences;

· fraud. 

Serious cases of general misconduct may also amount to gross misconduct if they are of a nature that makes any further relationship and trust between NOMS and the member of staff concerned untenable.

Furthermore, a repeat offence of general misconduct during a review period may also amount to a charge of gross misconduct.

Also see:

Misconduct
Professional Standards
Penalties
Meetings with staff

The effective management of staff is a key means by which we deliver the work of the Service.  It is good practice for line managers to have regular meetings with their staff e.g. to discuss workloads or to give feedback.  When an incident occurs, the right word at the right time in the right way may be all that is needed – it is often a better way of dealing with things than using the formal disciplinary procedure.

Where a line manager holds a meeting with a member of staff solely to establish the nature of an incident or the basic facts of an allegation or complaint, they should make it clear to the member of staff involved that it is not a disciplinary meeting.

As soon as it becomes apparent that the matter is a disciplinary issue and needs to be dealt with under the disciplinary process the interview should be terminated immediately.

Mediation

Formal approaches such as disciplinary procedures or investigations can be extremely effective, but for issues such as personality clashes, disputes over roles or disagreements over work style or behaviour, mediation can help avoid the bureaucracy, the blame and the pain.

What is mediation?

Mediation is a process by which an impartial third party works with people who have a disagreement or dispute to help them repair the relationship and find some common ground to work out an agreement.

A mediator acts as a facilitator to discussion making helpful suggestions on the way forward but they will not take over or impose their own views.  The emphasis is on facilitating the people in disagreement to find their own solution, rather than imposing one.  The disputants, not the mediator, decide the terms of any agreement.  Mediation usually involves individual face-to-face discussions and joint discussions with all those directly involved in the dispute.

What are the advantages of mediation?

Mediation usually focuses on future rather than past behaviour.  It provides a structured, informal way of resolving complaints, grievances and disputes.  Because mediation is not seeking a culprit, or scapegoat, it can help rebuild relationships and restore broken communication and trust.

When is mediation appropriate?  When is it not?

Mediation is voluntary and is therefore only suitable in instances where both parties are committed to finding a way forward and following through any agreement made in mediation.

Decisions about when to use mediation should be made on a case-by-case basis.  The My Services website includes more detailed guidance about when mediation can and cannot be used.

Employee Support will also be able to provide contact details for further information including information about how to access the Mediation Services.

Decision log

Line managers may use the decision log to record their decision about how to resolve an issue.

Local arrangements may also require that a copy of the written record be sent to the relevant Head of Function or Team Leader.

Advice, counselling or guidance should not be confused with the procedure for giving warnings under the disciplinary process, even if it contains a cautionary element.

Local records of decisions should be kept for as long as local arrangements require or, where there are no local arrangements, for a period of 12 months and must not be kept on the member of staff’s personnel file.  Managers should bear in mind that decision logs may be subject to the provisions of the Data Protection Act and therefore may be disclosed to the member of staff concerned.

	Record of a decision following a meeting with a member of staff



	Name of Manager


	

	Name of staff member concerned


	

	Date of meeting


	

	Brief description of original incident, allegation or complaint


	

	Members of staff involved


	

	Decision taken:

Informal action (please provide brief details)

Performance issue (please provide brief details)

Capability issue (please provide brief details)

Disciplinary investigation needed

No further action necessary


	

	Date decision taken


	


Staff convicted of criminal offences

All staff should be aware that if they are convicted of criminal offences they run the risk of dismissal or other disciplinary action.  This applies to offences committed off duty, as well as those committed at work.

Although there are clear-cut cases where individuals, by their actions, clearly disqualify themselves from continued employment in the Service, there are others where a fine judgement has to be made.  The Service will adopt a case-by-case approach.  The key question is the effect that the conviction will have on the individual’s employability and any future relationship of trust with NOMS.

When dismissal is being considered, the following issues will be taken into account:

· The practical implication for the member of staff in their job;

· The effect of the criminal conviction on their relationship with prisoners;

· Whether the conviction makes them liable to pressure or blackmail;

· Whether the conviction raises a fundamental doubt as to the member of staff’s honest or reliability under pressure;

· Where relevant, the member of staff’s service record, mental or physical state of health, their domestic circumstances and issues raised by Employee Support.

It should be noted that the standards applied to probationers who have no record within the Service against which to be judged will be particularly rigorous.

Requirement to notify management

Staff are required to notify their local management if they:

· Are convicted of a criminal offence, including road traffic and drink-driving offences;

· Are arrested or refused bail

· Are insolvent or become bankrupt  

· Receive a caution  

· Receive a penalty notice for disorder 

· Receive an anti-social behaviour order (ASBO); 

· Receive a fixed penalty notice  for offences other than a minor road traffic offence  or a minor environmental offence 

· Receive a Bind Over from the Police or from the Courts

Penalty Notices and ASBOs

When a member of staff has reported receipt of a fixed penalty notice, penalty notice for disorder or an anti-social behaviour order, it is for the appropriate manager to consider what disciplinary steps are necessary and proportionate to the offence committed.

Bind Over

Where a member of staff is bound over by the Police or Courts, the member of staff’s line manager should check the terms of the Bind Over Order before deciding on the appropriate course of action.  A Bind Over is not a criminal conviction.  However, depending on the mitigating circumstances, it may still attract a disciplinary penalty.

Convictions resulting in a prison sentence

A member of staff who is convicted of a criminal offence and is awarded a custodial sentence can be dealt with under the summary dismissal procedure.

Other convictions

Some offences are regarded as particularly serious in disciplinary terms and may result in dismissal even if the individual does not receive a custodial sentence.  These are:

· Any racially aggravated crime

· Any offences of violent crime even if committed off duty

· Burglary, robbery and theft

· Fraud 

· Trafficking

· Corruption

· Drugs-related offences

· Any serious offence of criminal damage or arson

· Sexual offences

Is it for the appropriate manager to judge the member of staff’s continued employability against the standards set out above.

Drink-driving and other serious driving convictions

Staff convicted of a drink driving offence may be subject to disciplinary action.  Unless there are reliable mitigating circumstances, a second such conviction within three years can result in a charge of gross misconduct.  Additionally, a serious first offence – for example dangerous driving under the influence of alcohol, which causes death or injury – can result in a gross misconduct charge.

Convictions resulting in a community sentence

Where a member of staff receives a community sentence, it is for the appropriate manager to consider what disciplinary actions or other steps are necessary and proportionate to the offence committed.

Overturned convictions

A former member of staff who has been dismissed on conviction of a criminal offence and who subsequently has the conviction overturned on appeal, may apply to the Director General for re-employment (up to and including reinstatement) within the Service.  The Director General will normally delegate consideration of the application to a senior manager in the line who has no previous involvement with the case.

Serious incidents

When an incident prompts high-level public concern or there is potential to cause embarrassment to Ministers or the Service, an investigation may need to be independent of the establishment or group in which it took place.  The Commissioning Manager may feel it is necessary to bring in outside investigators where specialist skills or team members are not available locally.

Writing terms of reference

The terms of reference should specify:

· Who is appointed to investigate the incident;

· The authority of the investigator;

· The objectives of the investigation, which should be to gather, analyse and present any evidence;

· Whether the investigation needs specialist involvement or referral;

· If relevant, which Prison Service Orders and other official documents provide instructions and guidance on the conduct of the investigation;

· Timetable for the investigation.

Also see: Model terms of reference below:
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	TERMS OF REFERENCE – TOR

THIS FORM IS TO BE COMPLETED

FOR A FORMAL INVESTIGATION ONLY




	From: 

Commissioning Manager:
	     

	NI Number or Emp. No
	     


	Business Unit
	     

	Grade
	     


	

	To:

Investigating Officer:
	     

	NI Number or Emp. No
	     


	Business Unit
	     

	Grade
	     


	Date:
	     

	
	


	Copies to [tick as appropriate]:
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	Governing Governor/ Head of Group Head of HR / HR Business Partner
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	Copy to Shared Services Performance Management Team. 

E-mail to rw-performance-management-team-b
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	Head of Internal Audit
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	Member of staff’s senior trade union representative or full time official [only where the member of staff being investigated is a Trade Union representative]
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	Investigation Coordinator - {Enter name}     


	MANDATORY selection required 

Direction & Authority

	As Commissioning Manager, I am appointing you to investigate 

[provide a detailed description  of the matter under investigation below].

You act with my authority in conducting the investigation into the incident, allegation or complaint detailed below.

	     



	Objectives

	Your objective is to establish the facts and present any evidence in relation to the above incident, allegation or complaint in accordance with the Conduct & Discipline policy.


	MANDATORY selection required 

Please select the relevant category of alleged misconduct below

	Alleged Misconduct - letters A to L (select from drop down box)

 FORMDROPDOWN 

Alleged Misconduct - letters M to Z (select from drop down box)

 FORMDROPDOWN 




	Allegation Two - If appropriate – Please select relevant category of any further allegations of misconduct.

	Alleged Misconduct - letters A to L (select from drop down box)

 FORMDROPDOWN 

Alleged Misconduct - letters M to Z (select from drop down box)

 FORMDROPDOWN 




	Allegation Three - If appropriate – Please select relevant category of any further allegations of misconduct

	Alleged Misconduct - letters A to L (select from drop down box)

 FORMDROPDOWN 

Alleged Misconduct - letters M to Z (select from drop down box)

 FORMDROPDOWN 




	Specialist input

	This investigation will / will not require specialist input. [delete as appropriate]
[if a specialist has been identified to work on the investigation, please insert name & contact details, or reference to policy section, tick as appropriate]
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	PSO 7500 Finance
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	Anti-Fraud Strategy
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	Tackling Inappropriate Behaviour at Work
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	PSO 8010 Equal Opportunities
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	Other PSO or other official documents [please state]      


	Timing & recommendations

	You must return your completed investigation report to me by 

(using the report template). This should be no later than 28 days from the date commissioned.
	     



	Resources [tick as appropriate]
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	You will be supported by [list individual staff members in the box below]
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	You should appoint additional staff to your investigation team as necessary to ensure the effective conduct and completion of the investigation

	     



	Management support [tick as appropriate]
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	As your line manager, I will ensure that you are given sufficient time away from your normal duties to complete this investigation within the above time frame

	[image: image15.wmf]
	I have spoken to your line manager who has agreed to allow you sufficient time away from your normal duties to complete this investigation within the above time frame


Any Changes to These Terms of Reference (including timeframe) must be fully documented using Form CMI3 and authorised in writing by the Commissioning Manager

Specialist issues

Some NOMS investigations will need specialist involvement or referral.

Whilst all investigations involving staff misconduct issues should follow the basic principles and guidance set out in the framework, some types of incidents, allegations or complaints require particular issues to be considered or particular approaches to be followed.

Detailed guidance can be found in the related Orders highlighted below.

· Fraud/Financial impropriety
In cases of fraud, investigators should refer to Chapter 4 of the Finance policy.  This includes definitions of fraud and reporting mechanisms.  As per the framework, investigators should also follow requirements set out in the Service’s Anti-Fraud Strategy
· Discrimination, harassment or bullying on any grounds of gender, race, religion or grade
In the above cases, it may be helpful to refer to:

· Staff Equal Opportunities policy 
There are specific procedures which should be followed where the alleged misconduct involves a specialist member of staff and where their specialism is a factor in the misconduct.

Specialist or contracted staff

In cases involving doctors, nurses, chaplains and other specialist staff, the relevant manager should first check whether the member of staff is employed by NOMS or whether they are employed by another service provider (e.g. the local primary care trust).

In general, if the member of staff is not directly employed by NOMS, the Service does not have jurisdiction over their conduct and discipline.  The relevant manager should check with the service provider whether there are contractual terms between NOMS and the contractor about how to handle potential misconduct cases or whether there are any local protocols about the level of involvement expected of NOMS.  The Service retains the right to refuse contracted members of staff access to the Prison Estate, even for those staff who are not subject to our Code of Discipline.

Dealing with contracted workers on conduct matters

If there are issues of conduct raised against these workers, it should be dealt with by their direct employer, not by NOMS.  We are unable to instigate disciplinary action as they are not our direct employees.  We can, for example, decide to have a fact-finding investigation to establish whether there is any foundation to the allegations, but the decision to take disciplinary action rests with their employer.  However, whilst the employer is looking into the allegation and we feel that they should not remain in the establishment for security reasons, health and safety of other staff and/or prisoners etc, we can exclude them.

Alleged misconduct concerning a specialist member of staff













Where the alleged misconduct involves a specialist member of staff and their specialism is a factor in the misconduct and where the Commissioning Manager is not a specialist member of staff themselves, the Commissioning Manager should consider what specialist input is needed.  At the investigation stage this could include utilising a representative from the same specialist group to:

· Be the lead Investigating Officer

· Be a member of the investigating team

· Conduct interviews

· Attend interviews in an expert capacity

· Quality check the content of questions in preparing for an interview

At the disciplinary hearing or appeal hearing stage this could include asking a representative from the same specialist group to:

· Chair the disciplinary hearing

· Co-chair the hearing

· Attend the hearing in an expert capacity.

In delegating tasks, the Commissioning Manager must make sure the specialist member of staff has the appropriate authority.

The Commissioning Manager should consider whether a proven case of misconduct against a specialist member of staff needs to be reported to any relevant professional body (e.g. Chartered Institute of Purchasing and Supplies).

Also see: Specialist input
Resourcing an investigation

Investigating officer

It is important that the person carrying out the investigation has not had any previous direct involvement with the alleged incident, i.e. as a participant or witness.

The choice of Investigating Officer is at the discretion of the Commissioning Manager and will depend on the nature of the investigation.  The Lead Investigator is accountable to the Commissioning Manager for the conduct of the investigation.  An Investigating Officer will need to work impartially and should be independent from the undue influence of others.  As such, an Investigating Officer would normally be a substantive grade/rank higher than the person under investigation.

The choice of Investigating Officer will depend on the nature of the incident.  When the investigation relates to an operational member of staff employed within an establishment, the Commissioning Manager must ensure that the Lead Investigator is from an operational grade within the Service except in cases where the Finance policy deems investigation by Internal Audit to be necessary.

In some instances, e.g. when the investigation relates to specialist issues, specialist staff or serious incidents, it may be appropriate for the Commissioning Manager to appoint investigators with specific skills or knowledge.  In such cases, the Investigating Officer need not be more senior to the person under investigation.

The Commissioning Manager should be satisfied that the Lead Investigator is competent to carry out the role.  Competency can be demonstrated by training, proven track record of managing investigations or conducting investigations or by demonstrating the necessary skills needed, e.g. analytical skills, sound written communication, specialist knowledge or expertise.

Delegating tasks

Delegating tasks can spread the workload of an investigation between a team so that it is manageable and can be completed within given timescales.

In all but the most simple of investigations it is preferable for the Lead Investigator to delegate some elements of the investigation to others, for example responsibility for interviewing witnesses or appointing a support officer to arrange interviews and coordinate paperwork.  The delegated person should demonstrate the necessary competences and be of the appropriate grade to carry out this role.  It is for the Commissioning Manager to authorise the involvement of additional staff members or specialist and the final report should include this information.  Their involvement should also be recorded on their SPDR.  The overall responsibility for the conduct and progress of the investigation will remain with the Lead Investigator.

Management support

Line managers should ensure that staff are given sufficient time away from their normal day-to-day duties to enable them to carry out or support an investigation, in order that they can meet the required timetable
Work carried out conducting and/or supporting investigations should be recorded and evaluated through the performance management process.  Managers and staff members should ensure their SPDRs are updated to include duties relating to investigations.  The Commissioning Manager should liaise with the staff member’s line manager if he/she has delegated responsibility for an investigation to someone who is not in their line management chain.

Shared Services

To register an investigation with Shared Services a copy of the terms of reference should be sent to the Performance Management Team at Shared Services via e-mail using the following address:          rw-performance-management-team-b 

Shared Services should then confirm receipt of the terms of reference and supply a unique registration number for the investigation, together with a supporting information pack for the Investigating Officer, within two working days.

All physical evidence and other associated papers should be labelled with the unique registration number.

What to do if the member of staff concerned is a TU official

Normal disciplinary procedures and investigations apply to staff who are trade union representatives.  However, it is important to ensure that any investigation involving a union representative is not seen as an attack on the functions of the union.

Branch trade union representatives may be accompanied by a senior trade union representative or full time trade union representative of their union during interview and at any subsequent disciplinary hearing, fast-track hearing or appeal hearing.

Where the member of staff concerned is the local trade union official, they may need to arrange for an area or national trade union official to represent them at an interview or disciplinary meeting.  In such cases, the relevant authorising manager should allow for reasonable extensions to the required time limits so this can be arranged.

Operational member of staff

Operational members of staff are:

Old Grade Groups



New Grade Groups

Senior Operational Managers A to D

Senior Operational Managers Bands 9-11

Operational Manager E -F


Operational Head of Function Bands 7-8

Principal Officer



Custodial Manager Band 5

Senior Officer




Supervising Officer, Prison Officer Specialists Band 4

Officer





Prison Officer Band 3

OSG





Operational Support Grade Band 2

Resignation while under investigation or pending a disciplinary hearing

If a member of staff submits their resignation whilst they are under investigation or prior to their disciplinary hearing, they are expected to serve a period of notice as set out in their terms and conditions of service.  Management should make every effort to conclude the investigation and any disciplinary hearing prior to the member of staff’s last day of service.

Acceptable and justifiable reasons for delay

Timing

It is important to progress an investigation and disciplinary process in accordance with the required timeframes.  The set timeframes should only be extended in exceptional circumstances.

Delays to investigations

While not every investigation will be able to be competed in 28 days, no investigation is expected to last longer than three months.  This is in line with ACAS advice that investigations exceeding this time period risk being challenged as a breach of natural justice by external appeal bodies.  If an investigation is suspended, e.g. where a police investigation takes precedence, the period of suspension is not included in this 3-month timeframe.  Managers who commission investigations that exceed three months may be open to criticism at a subsequent employment tribunal if they fail to demonstrate that such a delay was reasonable and justifiable in the circumstances.

What is ‘acceptable’ or ‘justifiable’?

Whether a delay is ‘acceptable’ or ‘justifiable’ requires a call of judgement from the relevant manager, depending on the specific factors that relate to a case.  Managers should be able to demonstrate that they took reasonable steps to minimise any potential delays.  It is good practice for managers to keep their own record of the circumstances surrounding an extension to a deadline and to communicate the new target date to all staff concerned as soon as it becomes apparent that the original deadline will not be met.

In cases where the timescales are not met, it is ultimately for the appeal authorities (e.g. Employment Tribunals) to decide whether a delay was unacceptable such as to render the disciplinary proceedings unfair.

In considering whether a delay is justifiable, you may also find it useful to refer to:

· What to do if a member of staff goes sick during an investigation or when they are due to attend a disciplinary or appeal hearing
· What to do if a grievance is raised during an investigation or disciplinary hearing
· Resourcing an investigation
· What to do if a member of staff is a trade union representative
· Police and other external investigations
· Arranging interviews
· Preparing for a disciplinary hearing
Police and other external investigations

Internal investigations with a criminal element

Misconduct may give rise to criminal prosecution as well as disciplinary proceedings, e.g. an assault on a prisoner.  If evidence of a possible criminal offence comes to light during an internal investigation, or if an allegation of a criminal offence is made against a member of staff, the Lead Investigator should liaise with the Commissioning Manager regarding the necessity for referral to the police.

An objective of this policy and a requirement under statutory procedures, is that disciplinary processes are conducted in a timely fashion and without unreasonable delay.  Therefore, NOMS operates on a presumption that internal disciplinary procedures will run in parallel to any criminal investigation (and may conclude prior to the criminal investigation).  The only general exceptions to this presumption are that internal disciplinary action should be postponed in circumstances where:

· An alleged or suspected criminal offence took place away from the workplace and the investigation has been initiated by the police

· The Investigating Officer is unable to obtain evidence relating to any possible disciplinary charge, pending the outcome of criminal investigations

· The principal evidence comes from a prisoner and the nature of any possible disciplinary charge is identical to the criminal charge.

If, in these cases, at the conclusion of the police investigation no action is taken, contact should be made with the officer in charge of the case to discuss sharing information that may be useful to NOMS.

External criminal convictions

Staff who are convicted of criminal offences outside of the workplace run the risk of dismissal or other disciplinary action.

In deciding whether the nature of the offence is sufficiently serious so as to warrant internal disciplinary action, the manager should consider the circumstances leading to the Police investigation and/or court appearance and its subsequent conclusion.  The manager should also refer to the criteria set out in ‘staff convicted of criminal offences’ in reaching their conclusion.

Internal disciplinary action is not always appropriate, e.g. receipt of a conviction for off-duty conduct which does not question the individual’s employability or trustworthiness.  However, the conviction may warrant closer monitoring of the member of staff’s behaviour by their line manager.

Also refer to ‘Staff convicted of criminal offences’

Ongoing external criminal investigations/pending criminal charges

Where the police initiate an investigation into the behaviour or actions of a member of staff, the behaviour that led to the alleged criminal offence may need to be investigated internally if it calls into question the member of staff’s suitability for employment.  However, internal disciplinary action is not always appropriate, e.g. off-duty conduct which does not question the individual’s employability or trustworthiness.

In cases where the manager decides to investigate the incident internally, care should be taken to ensure that any parallel internal disciplinary proceedings do not prejudice any criminal investigation, or interfere with the course of justice.  The police may request the suspension of any NOMS investigation if they consider its continuation likely to compromise the criminal investigation.

The decision to continue or suspend the NOMS investigation will be taken by the Commissioning Manager who should consider a case on its merits after consultation with the officer in charge of the police investigation and, if necessary the Police Advisers Group.

If the Police decide not to proceed with a criminal investigation on the grounds of insufficient evidence, this should not automatically be used as a reason to terminate the internal investigation, the standard of proof for a criminal case being higher than that needed for an internal disciplinary matter.

Other external investigations

In cases where there is a live external investigation (e.g. outstanding Coroner’s inquest or Ombudsman investigation), the Commissioning Manager or Investigating Officer should liaise with the lead external investigator and ensure that any NOMS proceedings do not prejudice the external investigation.  It may be advisable to postpone the investigation or any disciplinary action until the completion of an external investigation.

Investigating Officer toolkit

Support for Investigating Officers

Shared Services can be contacted for advice relating to cases of misconduct, including investigations.  

Other methods of investigation

In some cases it may be appropriate to use different methods of investigation such as private investigators, forensic experts (e.g. handwriting identification) and video and tape recordings to identify and establish the facts about what happened and why.

Outside experts engaged in an internal investigation should be available to be called as witnesses to any disciplinary hearing that may follow.

Accompaniment by a trade union representative or work colleague

The Employment Relations Act 1999 gives workers facing a disciplinary investigation a statutory right to be accompanied by a trade union representative or work colleague, where they make a reasonable request to be accompanied during a disciplinary hearing (for the purposes of this policy, this would include a disciplinary hearing or a fast-track hearing).

NOMS policy goes beyond what is required under the Employee Relations Act 1999.  NOMS policy states that:

· Staff under investigation can be accompanied by a trade union representative or work colleague at an interview;

· Witnesses being interviewed as part of an investigation can be accompanied by a trade union representative or work colleague at an interview;

· Members of staff who are subject to disciplinary  proceedings can be accompanied by a trade union representative or work colleague at a disciplinary hearing, fast-track hearing and appeal hearing;

· Witnesses can make a request to be accompanied by a trade union representative or work colleague at a disciplinary hearing.

Staff should be aware that the extent to which a work colleague or trade union representative is able to participate at an interview or disciplinary hearing depends on their role and background.  For example:

· Trade union representatives are trained and experienced in accompanying staff

· Work colleagues will vary in their experience and knowledge on an individual basis

· Employee Support can support the employee, but are expected to remain impartial.

There is no right to legal representation either during the course of a disciplinary investigation or at any subsequent disciplinary hearing.

Members of staff are asked to give the Investigating Officer, Hearing Authority or Appeal Authority at least one working day’s notice of who, if anyone, will be accompanying them.

In addition, Investigating Officers should allow staff reasonable time to arrange for a representative or work colleague to accompany them to an interview.  Two working days is usually sufficient.  However, where the member of staff concerned is the local trade union official, they may need to arrange for an area of national trade union official to represent them at an interview or disciplinary meeting.  In such cases, the relevant authorising manager should allow for reasonable extensions to the time limits so this can be arranged.

Trade union officials are asked to make reasonable efforts to attend an interview or disciplinary hearing when so requested so that the process can be completed in the required timeframe and should be facilitated to do so by their line managers.

At a hearing, the member of staff’s trade union representative or work colleague has a statutory right to address the hearing but no statutory right to answer questions on the worker’s behalf.  As such, they should be allowed to ask questions and should be allowed to participate as fully as possible in the hearing.  The trade union representative or work colleague should also be permitted reasonable time to confer privately with the worker, either in the hearing room or outside.

Companions or trade union representatives may also support witnesses.  The statutory right to address the hearing does not extend to a companion or trade union representative attending in support of a witness.  However, they may make a reasonable request for a break to confer with the member of staff they are supporting at any stage.  Whether such a request is reasonable is at the discretion of the Hearing Authority.

Interviewing staff

When & how to interview

Before an interview a member of staff will be made aware of the allegation against them in the letter to staff under investigation or in the case of witnesses the model letter to witness.

Where an interview is required and the Investigating Officer wishes to meet with a member of staff, it is good practice for the alleged misconduct to be discussed face-to-face.

Preparation

Before an interview takes place:

· The Investigating Officer should make a decision who, if anyone, will need to be interviewed and in what order;

· All the relevant material should be carefully considered, including any relevant personal details such as previous performance, length of service and any current warnings;

· Careful thought should be given to further relevant documentation that may be required, and of any facts that will need to be confirmed in writing;

· The investigating team should prepare an outline of issues and questions that need to be explored in order to establish the facts – what, when, where, how.

Arranging interviews

Where a member of staff’s trade union representative or work colleague cannot attend an interview on the date proposed by the Investigating Officer, the member of staff can offer an alternative time and date so long as it is reasonable and mutually acceptable and falls before the end of the period of five working days
 beginning with the first working day after the day proposed by the Investigating Officer.  The key point is to ensure speedy resolution for all parties involved and prevent disciplinary procedures being delayed unreasonably or unnecessarily by any party.

The Investigating Officer should make any reasonable adjustments to the interview’s timing and location (e.g. to meet the requirements of the Disability Discrimination Act).

Interview

All the relevant facts and documentation should be available at the interview meeting.

The approach of the interview should be formal and courteous and the individual should be encouraged to talk freely with a view to establishing what happened.  It is important not to prejudge the issues, nor to try to scapegoat individuals or groups of staff, nor to create a culture in which apportioning blame is the only objective.  Interviews should focus on drawing out information about what was directly observed, heard or done by the person concerned and must try to distinguish hearsay and speculation from fact.  The person conducting the interview should also check whether there are any special circumstances that need to be taken into account e.g. are there any personal or other outside issues that should be considered?




 

Record of interview

It is for Investigating Officers to decide how they wish to record an interview.  For interviews which are likely to be lengthy or complex and particularly when interviewing the member of staff under investigation, tape recording is often the easiest and most efficient method.  However, some members of staff may feel uncomfortable being interviewed on tape and should not be pressured into doing so against their will.  Where a member of staff wishes to be tape recorded, their request should be considered by the Investigating Officer.

In some instances tape recording is not appropriate, for instance a simple statement of basic facts could be taken in a telephone conversation and the record sent to the individual concerned for their comments.  Similarly, if the Investigating Officer can work on a laptop and type notes during an interview, this could well be an alternative way to produce an appropriate record.

The key is to choose the most efficient and effective way to record information in the circumstances having regard to the interviewee and the nature of the interview.

How to handle new allegations which come to light

During the investigation process other allegations may come to light that the Investigating Officer feels should be investigated.  However, this new information may be outside the terms of reference for the current investigation.  In such cases, the Investigating Officer should report to the Commissioning Manager who will decide whether these allegations should be included in the current investigation (i.e. extend the terms of reference) or whether they require a separate process.

What if a grievance is raised during an investigation?

If an employee raises a grievance related to the case during the course of the investigation, the Commissioning Manager should consider whether it is necessary to suspend the investigation for a short period while the grievance is dealt with.  If the grievance calls into question the ability of an Investigating Officer, the Commissioning Manager may need to consider bringing in a different manager to complete the investigative process.  The Commissioning Manager should agree any revisions with the Investigating Officer and should notify the relevant parties of this and any subsequent adjustments to the timeframe for the investigation.

However, the fact that a grievance is raised during a disciplinary investigation should not unnecessarily delay the completion of an investigation and disciplinary process beyond what is reasonable.  Long delays in the investigation and disciplinary processes can cause stress for those involved and potentially jeopardise the quality of an investigation.

Dealing with a member of staff who fails to attend an interview

If a member of staff fails to attend an interview through circumstances outside their control, the interviewer should re-arrange the meeting for a suitable time.

If a member of staff fails to attend an interview and no clear reason is given, the interviewer should contact the member of staff to re-arrange the interview so that it can take place within the 28 working day timeframe of the investigation.  If at the end of the 28 working day timeframe a member of staff has not made themselves available, despite reasonable attempts by the investigator, the investigation should be completed without that person’s evidence and should be presented to the Commissioning Manager.  It is for the Commissioning Manager to decide on the most appropriate course of action in relation to the member of staff concerned.

Also see Dealing with a member of staff who goes off sick during an investigation
Dealing with a member of staff who goes off sick during an investigation or disciplinary hearing

It is not uncommon for a member of staff to go off sick during an investigation or disciplinary hearing.  This can be a frustrating turn of events for an Investigating Officer.  However, the fact that a member of staff reports unfit for duty should not mean that the investigation or disciplinary hearing is unreasonably delayed.

Where a member of staff goes off sick during an investigation, the Investigating Officer should try to establish the expected length of absence from work.  This could be done by liaising with the member of staff’s line manager, consulting the member of staff’s doctors note, or by contacting the member of staff directly.  Members of staff cannot be forced to answer questions regarding their sick-absence if approached directly by a NOMS manager.

Where a member of staff is absent for a short period of time, the Investigating Officer should arrange an alternative date for when the member of staff will be back at work and the investigation should proceed as normal.

· During a period of sick absence, the member of staff may still be interviewed if it is reasonable and possible to do so.  There may be some cases where it is clear what would be reasonable course of action with regards to interviewing staff whilst they are on sick leave.  However, there are others where a call of judgement will need to be made.  Staff can be referred to a health advisor at any point during their sick absence.

Occupational Health will seek to validate the nature of the illness, establish the likely period of absence and will consider whether the member of staff can take part in an investigatory interview.

Where it is considered reasonable to go ahead with an interview or hearing, the Investigating Officer/Hearing Authority should make reasonable adjustments to facilitate the interviewee (for example offering an alternative location for the interview) and the interviewee should be given the following options:

· Attend the interview in person even if not fit for full duty;

· Submit a detailed written reply to the allegation or, if a witness, a written account of the relevant evidence;

· Brief a trade union representative or work colleague to attend on their behalf.

Staff should be given a reasonable period of time to respond to the above options.  Good practice would be at least one week.

Where there remains doubt as to whether the member of staff can be interviewed, Managers should follow the procedures set out in Management of Attendance policy and the investigation or Hearing should be completed in all respects save for the enquiries that need to be made of the member of staff in question.

The Investigating Officer or Hearing Authority should:

· Interview and take statements from any other witnesses before memories start to fade;

· Collect relevant documents and follow up any other enquiries;

· Write up parts of the report where possible.

If the above options have been exhausted and it has not been possible to interview the member of staff who is on sick leave, the Investigating Officer or Hearing Authority should either:

· Close the investigation and make recommendations without the input of the member of staff; or

If they feel unable to close the investigation refer it, with a detailed account of why they have been unable to bring it to a conclusion, back to the Commissioning Manager.
Investigation report template

	Investigation Report

Strictly private & confidential


	Shared Services investigation number:

	Commissioning Manager:

	Investigating Officer:

	Employee being investigated
	Name
	

	
	Grade/ Job title
	

	
	Current line manager
	

	Background
	Brief details about the member of staff’s team – what they do, number of staff, etc
	

	
	Details of any legal or other HMPS policies or procedures which may be relevant (attach copies of any applicable paperwork)
	

	
	How would a member of staff know about these policies or procedures?
	

	
	Terms of Reference
	Please attach as an annex



	Investigation
	Who was on the investigation team?
	

	
	Who was interviewed?
	

	
	Were any people not interviewed? If not, why not?
	

	
	Was any information not available?  Why?
	

	
	Statements
	Please attach as annexes



	Allegation(s) & evidence
	Set out the allegations made and summarise the evidence for/ against each one  - separate the detail and extend this list if needed.


	Attach copies of any paperwork as annexes

	Allegation 1
	Evidence to support allegation 1


	

	
	Evidence against allegation 1


	

	
	Any special/ mitigating issues


	

	Allegation 2
	Evidence to support allegation 2


	

	
	Evidence against allegation 2


	

	
	Any special/ mitigating issues


	

	Report summary/ conclusion
	Look at each allegation individually, does the bulk of the evidence support/ not support it?  Why?

	
	Allegation 1


	

	
	Allegation 2


	

	
	Should the employee have known what was expected/ required?  How?
	

	Recommended actions
	Look at each allegation separately, is there enough evidence to test it at a disciplinary hearing?  Is there any other action you feel is necessary?



	
	Allegation 1


	

	
	Allegation 2


	

	Investigator sign-off
	Name


	

	
	Signed


	

	Dates
	Date investigation report opened


	

	
	Date investigation report closed


	

	
	Date investigation report received by 

Commissioning Manager


	


Disclosure of information

An investigation report should only be edited or have sections omitted in the following circumstances:

· Where it contains material that could lead to a compromise in security or the good order and discipline of NOMS establishments if it were to come into the knowledge of prisoners or the general public;
· Where disclosure of certain material might have an impact on possible subsequent proceedings, e.g. criminal;
· Medical confidence would be breached if matters became public knowledge;
· Disclosure would prejudice the prevention, investigation or detection of crime or the apprehension or prosecution of offenders (e.g. reveal the use of surveillance equipment of which the public was not aware);
· Disclosure would endanger the life or physical safety of any person or identify the source of information or assistance given in confidence for law enforcement or security purposes;
· Disclosure would constitute or could facilitate an unwarranted invasion of privacy.
Private information about any individual (including private addresses or telephone numbers) should not be disclosed.  However, in some instances this may be unavoidable, for instance because the matters are at the very heart of the subject under investigation.  In such cases, the Commissioning Manager should make arrangements appropriate to the case to ensure that the implications can be fully discussed with the individuals concerned.

The withholding of documents, or parts of documents, is likely to be justified only where there is a genuine risk, not simply a remote possibility, that disclosure would have a prejudicial effect on existing or likely proceedings.  It is for the Commissioning Manager to make such a risk assessment.

It is for the Commissioning Manager to determine whether information received in confidence should be disclosed.

Anonymous allegations

The Service encourages staff to identify themselves when raising concerns wherever possible.  If staff do not wish to identify themselves it is less likely that the concerns can be addressed.  However, where staff wish to remain anonymous or report in confidence the Service will seek to address their concerns if possible.  For further information see the Reporting Wrongdoing policy and the My Services website.

Anonymous allegations or complaints should be treated on a case-by-case basis.  Where an allegation against a member of staff or relating to an incident is made anonymously (e.g. an anonymous letter or call, a complaint made in confidence), the receiving manager should assess the veracity of the original information and the associated risks before taking further action.  In doing so, they should consider:

· The possibility that the complaint or allegation has been made maliciously, e.g. to unnecessarily delay an event or procedure, to damage an individual’s reputation

· Scale and seriousness of the matter reported

· Extent to which the allegations are specific

· Why the matter has been reported anonymously rather than through more open channels of communication.

An anonymous allegation or complaint cannot in itself be used as the basis for disciplinary action.  Any decision to take further disciplinary action should be informed only on evidence uncovered after the allegation or complaint has been investigated.  The Service has a responsibility to protect the source of an anonymous allegation or complaint.  However, this may not always be possible where further investigation into an anonymous allegation or complaint is needed.

If the complaint is made through a third party who has spoken with the complainant, seek an opinion on the motivation and judgement of the informant, preferably in writing.  Ask if it is possible for written questions to be put to the complainant to clarify details.

Intelligence Sources

Information from Covert Human Intelligence Sources and other ‘Sources’ should only be used in intelligence gathering operations.  ‘Source’ information/statements should not be used as evidence in a disciplinary investigation or hearing.  The Service has a duty of care to its sources and an obligation to protect their identity.  By its very nature, information from a source cannot be tested at a hearing and therefore should not be relied upon or given any weight in the case.  Corroborative evidence must be sought from other sources that are open to disclosure and challenge.  If this is not available, it may not be possible to proceed with disciplinary action.  In such cases, managers should refer to Security Policy Unit for advice on the procedures to follow.

Advice and guidance

Advice and guidance, even if it contains a cautionary element, is not a disciplinary penalty.  A note, to indicate that advice and guidance has been given, should be placed on the member of staff’s personal file.  This does not constitute a disciplinary penalty.  Advice and guidance given at any stage of the investigation or disciplinary process should be incorporated into the training and development section of that individual’s SPDR.  However, managers should bear in mind that performance management procedures are primarily concerned with performance as opposed to conduct.  As such, adverse comments about aspects of conduct should only be included on the SPDR form if it is relevant in the context of the entry.

Communicating the outcome of an investigation or disciplinary hearing to other members of staff

If a Commissioning Manager decides to take no further action following the submission of an investigation report, he/she should inform the original complainant of this decision and the reasons why no further disciplinary action has been taken.  Witnesses should be informed that no further disciplinary action is to be taken.

Where an investigation leads to formal disciplinary procedures, it is good practice to notify the member of staff concerned in person.  The appropriate manager may wish to hold a meeting with the member of staff to take them through the charges and the disciplinary process.  It is good practice to invite your HR specialist to this meeting and the member of staff’s trade union representative or work colleague.  Where a member of staff is absent from work, it is good practice for a manager to liaise with the member of staff’s trade union representative or work colleague about the most appropriate way the notify the member of staff, taking into account such criteria as the nature of the alleged misconduct and the member of staff’s domestic circumstances.

Penalties awarded in disciplinary cases are confidential and should only be communicated in their entirety to the member of staff charged.  It is not normal practice for the detail of awards to be communicated to other staff.

On completion of a case following the close of the disciplinary hearing, the Hearing Authority should let witnesses know that the case has now been completed.  The original complainant should be notified that the matter has been dealt with through the internal disciplinary procedure.

Fast track

Where a member of staff accepts an allegation made against them and the allegation is one of general misconduct as opposed to gross misconduct, the member of staff should be offered the option to fast-track their case.

The fast-track process is generally intended for cases where a member of staff accepts all charges made against them.  However, where there are a number of charges laid and the member of staff does not accept all allegations (e.g. when they accept some allegations and not others), the fast-track procedure can still be used for the uncontested charges, but should normally be done so in the context of a full disciplinary hearing.  In such cases, it is for the Commissioning Manager to decide how best to proceed.

Staff cannot call witnesses to a fast-track hearing.  However, they may submit mitigating evidence e.g. character reference from the member of staff’s line manager.  Staff may still appeal against an unduly severe penalty awarded by a Hearing Authority in a fast-tracked case.

Staff must not suffer any detriment if they exercise their right to a full hearing.

Alternative duties, detached duty or suspension from duty pending an investigation or other disciplinary action

Alternative duties, detached duty or suspension are not in themselves disciplinary penalties and should not influence any penalty given at the disciplinary penalty.

Deciding what needs to happen
In some instances it may not be appropriate for a member of staff to remain at their normal place of work whilst they are under investigation or facing disciplinary charges.  Any changes to normal working patterns as a result of an investigation can be stressful for the individual concerned and potentially costly for the Service.  As such, managers should only move a member of staff or suspend them in cases where there is a particular business risk or risk to an individual that cannot be mitigated through alternative methods.

The relevant manager should consider:

· Is there a risk to NOMS or a risk to another individual in allowing the member of staff under investigation / facing disciplinary action to remain on their normal duties (e.g. in cases of assault or threatening behaviour)?

· Do you need to stop the member of staff having access to any systems or information (e.g. where the misconduct concerns misuse of IT systems)?

· Are there alternative duties within an establishment, group or area that would be more appropriate for the member of staff to do (e.g. placing operational staff in a non-prisoner facing role)?

· Would training and guidance mitigate the risk if the member of staff remained at work?

· How any change to normal duties may impact on other members of the team.

Managing alternative duties, detached duty or suspension

If a member of staff is to be placed on alternative duties, detached duty or suspended from work, it is good practice to meet with them to explain what you’ve decided and why.  You should also give them written confirmation of your decision.

Pay whilst on suspension

Suspension is normally on full basic pay.  “Full basic pay” would include any enhancement for working a rostered or shift pattern.  It would not include average overtime.  For example where a member of staff works a rostered working pattern (Pattern B) full basic pay would be at the rate paid for working that roster.

Details of the working patterns are covered in NTS 15/2001 with the current rate updated annually in the NTS covering the pay awards.

Access to establishments or headquarters whilst on detached duty or suspension

Staff who are suspended should not enter NOMS premises without the permission of the appropriate manager.  However, only in exceptional circumstances should staff who have been placed on detached duty or suspended be denied access to their establishment or headquarters group for the purpose of discussions with a trade union representative or work colleague.  Where this is the case, alternative arrangements must be made to allow the member of staff and their trade union representative or work colleague to meet.

Coming back to work

Suspensions should be reviewed regularly (at least every 4 weeks) at a local level.  In cases where it is deemed appropriate for a member of staff to return to work, it is for the manager who took the original decision to suspend/place on detached duty to agree an appropriate date and time for return in liaison with the member of staff and their line manager.

Returning to work following a period of suspension or detached duty can be difficult, particularly for the staff member concerned.  It is good practice for a line manager to:

· Discuss the return to work with the member of staff in advance and to consider how to provide any support they may need

· Meet with the other members of the team to tell them about what is happening and how you will expect them to behave when their colleague comes back

· Coordinate any admin issues e.g. security pass, PC access, remaining holiday entitlement

· Talk the member of staff through any new developments concerning the team or their expected duties.

Unfit for duty whilst suspended, on detached duty or alternative duties

Where a member of staff reports unfit for duty before a decision has been made to send them in detached duty, alternative duties or suspend them, the normal sick absence procedures take precedence and any decision to move them away from current duties must be deferred until they report that they are fit to return.  Managers should refer to the Management of Attendance Policy.

Delegated levels of authority 

‘Delegated authority’ does not imply that all staff at that grade have the authority to fulfil a particular role or function.  ‘Delegated Authority’ can only be operated on an individual basis at the discretion of the Governing Governor/Head of Group or above and should only be delegated to those individuals who have demonstrated the relevant competences through accredited training or a proven track record in the field.

In most cases, the expectation will be that an operational member of staff would have their disciplinary hearing conducted by a senior operational grade.

Referring a case to a more senior manager

Where the Commissioning Manager does not have the authority to conduct a subsequent hearing at the selected level, they should discuss the level of the penalty with a senior manager who has the authority to hear the case.  The responsibility for deciding on the appropriate course of action falls to the Hearing Authority.

If it is agreed that the selected level is correct, the Hearing Authority should proceed as set out in the “notifying staff” section of the framework.

If the senior manager does not agree that the alleged misconduct should attract a higher level of penalties, they should refer the responsibility for the hearing back to the Commissioning Manager, ensuring that they have the relevant authority to conduct a hearing.  The Commissioning Manager should then proceed in line with “notifying staff” section of the framework.

In no circumstances should this referral mechanism be used as a means to abdicate from managerial responsibility to hear a case.  Nor should it be used without sufficient grounds or reasoning.

Preparing for the disciplinary hearing

The Hearing Authority should ensure that a suitable venue is available and that, where necessary, arrangements are made to cater for any specific needs.  The Hearing Authority may be required to make reasonable adjustments to the hearing proceedings in respect of the Disability Discrimination Act.

The member of staff should discuss with their trade union representative or work colleague their respective roles at the hearing.  Before the hearing the member of staff should inform the Hearing Authority of the identity of their trade union representative or work colleague in writing using the model letter in response to invitation to a disciplinary hearing.

Where a trade union representative or work colleague cannot attend on the hearing date proposed, the member of staff can offer an alternative time and date so long as it is reasonable and falls before the end of the period of five working days beginning with the first working day
 after the day proposed by the Hearing Authority.  However, Hearing Authorities should seek to be flexible in its operation.  The key point is to ensure speedy resolution for all parties involved and prevent disciplinary procedures being delayed unreasonably or unnecessarily by any party.

It is good practice for Hearing Authorities to provide advance notice of potential hearing dates to trade union representatives as soon as possible.

Also see: Accompaniment by a trade union representative or work colleague
Calling witnesses

Where possible, the Hearing Authority and the member of staff will seek to reach agreement on which witnesses should be invited to attend a disciplinary hearing.

If less essential and/or largely uncontroversial witnesses are unable to attend on a set day, written statements may be used if both the chair of the hearing and the person under investigation agree.

Reasonable expenses incurred by a witness in attending a disciplinary hearing may be reimbursed.

The person conducting the hearing may refuse to call witnesses named by a member of staff, citing an explanation in writing on one or more of the following grounds:

· Irrelevance;

· Because it is clearly impracticable (for example, when the witness is a prisoner who has since been discharged and cannot be traced);

· Because the witness cannot be available within an acceptable timescale;

· Because there is no dispute over facts; or

· Because their presence would clearly not add to the information already available (e.g. from others attending).

Charges

It is the responsibility of the Senior Manager conducting the disciplinary hearing to ensure that the charge s/he is considering is appropriate.  In exceptional cases it may be necessary to amend or clarify charges before a hearing commences where the original charge is considered unclear, e.g. where a Hearing Authority is not satisfied that the original charge correctly identified the issue being considered.

The overriding principle must be to ensure that, prior to any disciplinary hearing, the member of staff has been made fully aware of the precise charges they face.  The responsibility for this must rest with the person conducting the hearing who must consider each case on its merits, the reasonableness of any changes to a charge and the impact of this on the employee concerned.  It is ultimately for any future internal or external appeal authorities to decide whether a change was unacceptable such as to render the disciplinary proceedings unfair and the overriding principle must be one of reasonableness.

Testing evidence at a disciplinary hearing

The person conducting the hearing should ensure as far as possible the right of every member of staff, their trade union representative or work colleague to challenge fully the evidence presented and ask questions directly of witnesses.  The Hearing Authority has discretion to control the questioning in the following respects:

· There may be occasions when they may require that any questions be put through them rather than directly to a witness;

· They may exclude any questions that they see as unreasonable, irrelevant or intimidating.

Particular sensitivity may be required in the questioning of witnesses in cases involving alleged racial or sexual harassment, especially in cases including allegations made by prisoners.

Good practice at a disciplinary hearing

The disciplinary hearing should be conducted in a way which an objective observer would consider reasonable, allowing the member of staff to state their case and challenge any evidence before a decision is made.  The Hearing Authority should handle matters with discretion and in confidence.

Also see:

Specialist input
Discipline of specialist staff
Good practice at a disciplinary hearing – core script

The following outlines a ‘good practice’ hearing, enabling the hearing to be undertaken in a fair and logical manner:

Introductions

· Check if the member of staff has nominated a trade union representative or work colleague to act on their behalf

· Ask the trade union representative or work colleague to confirm if they are prepared to act

· Ask if the member of staff and/or their trade union representative or work colleague has had sufficient time to prepare for the hearing

· Explain that either the member of staff or trade union representative or work colleague may speak.  The member of staff may dispense with trade union representative or work colleague at any stage in which case they would be asked to withdraw

· Explain that if the member of staff or trade union representative or work colleague wishes to adjourn the proceedings at any time, they should so indicate.  Similarly, if the person hearing the case feels it is necessary to adjourn, he or she will advise accordingly

· Ensure that any additional parties present at the hearing e.g. HR specialist are introduced and their role is explained to the member of staff

· Say who is to record the evidence – not necessarily verbatim – and that the hearing will be taped

· It may be helpful to ask the Investigating Officer to outline the investigation and its conclusions

Hearing starts

· State “Mr/Mrs/Miss/Ms **** we are here to investigate an allegation of misconduct against you”  (read out allegation of misconduct)  “Do you understand the allegation?”

· State “Mr/Mrs/Miss/Ms **** please confirm that you have been served with (all documents listed on the Letter of Alleged Misconduct)”

· Ask “Do you accept the allegations, or do you wish to challenge them?”  (Even if member of staff accepts the allegations are true, the person conducting the hearing should proceed to review the admission and evidence in order to satisfy himself or herself that it is reasonable to find the misconduct proved).

· Explain how you intend to conduct the hearing, e.g. to allow questions of witnesses; to allow member of staff, trade union representative or work colleague to make statements; to request adjournments if needed etc.

Witnesses

· Summon each witness in turn, first those listed on the Letter of Alleged Misconduct and then those listed on the Letter in Response to Alleged Misconduct.

· State to each witness: “You have been asked to attend this hearing under PSI 06-2010/AI 05-2010 Conduct and Discipline.  You should give your evidence clearly and precisely.  When you have finished I or [accused member of staff] may wish to ask further questions.  When you leave this hearing you must not discuss your evidence with anyone.  Do you have any questions about the procedure?”

· Witness may be asked to read out statement, or questioning of witnesses may begin.  The person conducting the hearing begins questioning those witnesses listed on the Letter of Alleged Misconduct; the member of staff or representative begins questioning of those witnesses listed on the Letter in Response to Alleged Misconduct.

· At conclusion of a witness’s evidence, check that the member of staff and representative have no further questions.  Does the person conducting the hearing have any further questions?

Final representations, decision etc.

· Ask “Before I decide whether these allegations are proven or not, do you wish to make any final representations?”

· Allow the member of staff or trade union representative or work colleague to make final representations.

· Adjourn (if necessary) to consider decision.

· Reconvene, and announce decision.  If proven, give a summary of why you found the allegation(s) proven.

· If proven, ask “Before I decide on a penalty, is there anything you wish to say in mitigation?”

· Adjourn (if necessary) and consider penalty(ies), referring to guidance on penalties.

· Reconvene and announce penalty(ies) or informal guidance.  Give advice about appeal procedure.

· Close the hearing.

· Arrange for letter recording outcome of disciplinary hearing (further action or no further action) to be given to the member of staff.

· Send a copy of the Monitoring Form to Shared Services at the conclusion of the appeal process.

Adjournments

A member of staff, their trade union representative or work colleague may make a request to the Hearing Authority for a break in the hearing at any time.

The Hearing Authority may adjourn a hearing to enable additional, relevant information to be collected or for other necessary reasons.  The adjournment should normally be for no more than 1 working day although in some cases the Hearing Authority may decide to stop the hearing and rearrange it for a later date.

For cases where the potential penalties are warnings only, the disciplinary hearing should be reconvened within 2 working days

For cases involving more serious penalties, the disciplinary hearing should be reconvened as soon as possible and within two weeks of the conclusion of the hearing.  If the meeting is adjourned for a later date, the member of staff should be notified in writing of the new hearing date as soon as possible.

If further evidence or new witnesses are discovered during an adjournment, the member of staff should be presented with copies of the new evidence and the name(s) of any new witness(es) before the hearing reconvenes.  The member of staff may then request a further adjournment for a reasonable period to prepare a response.

Consideration of previous penalties

The length of time a disciplinary penalty remains active is the same as the period of the original award.  All disciplinary penalties should be disregarded for future disciplinary purposes once they are spent.

Penalties

Formal disciplinary warnings

Formal disciplinary warnings are invariably more suitable than other penalties and should be the most common form of disciplinary action for all types of misconduct.

A record of the outcome of any review of a formal disciplinary warning should be given to the member of staff and kept on their personal file.

If further misconduct occurs during the review period, it is not necessary to wait for the end of that period before starting further disciplinary action.

Financial restitution

For damages to property or loss to public funds caused deliberately or by negligence a penalty of financial restitution can be given up to a limit of £600.  This is used, normally in conjunction with another penalty, in cases where there is clearly identifiable and quantifiable loss to the Service or another organisation or individual concerned.  Examples are damage to property or the taking of unauthorised leave.  Written agreement will need to be obtained from the member of staff before the amount concerned is deducted from their pay.

Removal from the field of promotion/ or the opportunity to move to a higher payband

This should normally be used in conjunction with another penalty, in cases where a member of staff who would otherwise be eligible for promotion or for applying for a post in a higher payband has behaved in a manner which suggests they would not at present be suitable.  The length of the ban should be specified and should not exceed three years.  The impact of this penalty includes substitution and temporary promotion.

Length of penalty

All disciplinary penalties should be for no longer than three years.  However there may exceptionally be circumstances where misconduct has been so serious that it cannot realistically be disregarded for future disciplinary purposes for a period of five years.  In such cases it should be made clear to the member of staff that it can only be removed after five years.

Loss of increment/ pay increase or part of an increment/ pay increase

This should be very rarely used and is only suitable for cases where it is believed that a financial penalty is likely to have a suitable salutary effect on a member of staff’s conduct.  The loss of an increment/pay increase is the forfeiture of that pay increase.  The member of staff will not receive the increase(s) specified during a period, not to exceed twelve months.  At the end of the period specified they will then be eligible for any increases due in the future.  But they will not receive any increases due during the period of forfeiture.  The loss of an increase already earned should be used extremely rarely and usually where the only alternative is dismissal.  Revalorisation pay increases should not be forfeited.

Re-grading/ paybanding

This penalty would normally be used for serious offences, as an alternative to dismissal, in circumstances where the nature of the misconduct has cast doubt on the member of staff’s judgement and/or their fitness for the other or more senior grade.  The Managing Poor Performers procedure is the primary means of achieving the downgrading of a member of staff who is unable to perform adequately in the higher grade or payband.

This penalty can involve any of the following:

· Regrading to another grade or payband at the same level

· Regrading to a lower grade

· Regrading to a lower payband

The responsible manager should consider the impact of these options and whether they wish to remove an individual from carrying out responsibilities at a certain level and/or make this involve financial loss to the individual.

The Filling Vacancies Policy sets out NOMS policy and guidance on re-grading, including downgrading.

Dismissal

This penalty should only be awarded in cases where either a continued pattern of misconduct or an individual act has meant dismissal is the only option.  Where the responsible manager is not sure whether dismissal is appropriate they should refer to Shared Services or their HR specialist.

There is no automatic right to a period of notice for dismissal on disciplinary grounds.

Good practice at an appeal hearing

The following suggested procedure may be helpful to the person hearing the appeal:

· Introduce those present, their roles and explain the procedure you will follow;

· Explain the grounds of appeal you can consider and the possible outcomes of the appeal;

· Explain that you have read any written representations and ask if the member of staff or their companion wish to say anything to clarify or add to the written representations;

· Ask any questions that you feel would help you understand or clarify the grounds of appeal;

· You may find it helpful to summarise your understanding of the appeal and the key issues you are being asked to consider;

· Give the member of staff or their companion one final opportunity to summarise their position;

· Explain that you will now consider all the points that have been raised and that you may seek further clarification if necessary before reaching your decision;

· After the appeal hearing consider all the points raised and seek further clarification if necessary;

· If you are minded to change the original decision you should consult with the manager who took the original decision before you decide.

Employment Tribunals

If the member of staff makes an application to an Employment Tribunal the person responsible for the decision to dismiss would be expected to instruct the Treasury Solicitor to represent the Service.

Also see: http://www.employmenttribunals.gov.uk
Disability Discrimination Act

The Disability Discrimination Act 1995 (DDA) defines disability in these terms:

“A person has a disability if he/she has a physical, mental or sensory impairment which has a substantial and long-term adverse effect on their ability to carry out normal day-to-day activities”

Under the terms of the DDA, an employer may be required to make a reasonable adjustment where a practice, arrangement or any physical feature of a premises places a disabled person at a substantial disadvantage compared with people who are not disabled.  Where the duty applies, it is the question of ‘reasonableness’ which alone determines whether the adjustment has to be made.

In considering where it is reasonable to make an adjustment, a number of factors need to be taken into account.  These may include:

· whether the adjustment is likely to be effective in preventing the disadvantage;

· the practicability of the adjustment;

· the financial and other costs of the adjustment and the extent of any disruption caused;

· the availability of financial and other resources to help make an adjustment.

For general information on the Disability Discrimination Act see:

http://www.dwp.gov.uk/employer/disability-discrimination-act/
Please search the site for information on reasonable adjustments.

Data Protection Act 1998

The Data Protection Act 1998 governs how organisations can use the personal information that they hold – including how they acquire, store, share or dispose of it.  Personal Data under the Act covers information relating to a living individual, from which that individual can be identified, or which can be used to identify a living individual in conjunction with other information held, (or likely to be held) by a data controller.  Personal data/information includes expressions of opinions about that person, or indications of intent towards them. The Freedom of Information Act 2000 extended the Data Protection Act 1998 to apply to all recorded personal data (including that in unstructured manual files) held by a public authority.

For more information on the general principles of the Data Protection Act see ACAS’ website: http://www.acas.org.uk/index.aspx?articleid=727
The Ministry of Justice is responsible for government policy on data protection: http://www.justice.gov.uk/about/dataprotection.htm 

ANNEX B

Model letter to witness (F1)                                                              
[Address Line 1]
 








[Address Line 2]










[Address Line 3]









[Address Line 4]










[Date]
Dear [Name of witness]
 

I have been asked by [name of Commissioning Manager] to investigate [insert details of the matter under investigation]. 

As part of my investigation, I would like to interview you so that I can get your view of things. I will be in touch shortly to arrange a date when we can meet. You may be accompanied by a trade union representative or work colleague, however, you’ll need to let me know at least one day before if anyone is coming with you and who it is.

You should be aware that a record of our meeting will form part of my overall investigation report to [name of Commissioning Manager]. If he/she believes that there is sufficient evidence to charge any members of staff the full investigation report will be made available to them (in accordance with the Data Protection Act). If you have any concerns about this we can discuss them when we meet.

If you haven’t already done so, please read the Code of Conduct and Discipline – you’ll find it listed as PSI 06-2010/AI 05-2010 on the intranet. This is really important – it explains how the investigation process works; tells you what things mean; and how we do things. Remember you can also get confidential help and support from Employee Support, who can be contacted on 0845 607 2034.
I should remind you that all matters relating to this investigation should be treated in confidence.  

Yours sincerely

[PRINT NAME]
Investigating Officer

Model letter to member of                                                           
[Address Line 1]
staff under investigation (F2)





[Address Line 2]










[Address Line 3]









[Address Line 4] 

 











[Date]
Dear [name of person under investigation]
I have been asked by [name of Commissioning Manager] to investigate allegations that have been made against you/ an alleged incident. These claims are/The alleged incident is [insert details of the matter to be investigated]. 

As part of my investigation, I would like to interview you so that I can get your view of things. I will be in touch shortly to arrange a date when we can meet. You may be accompanied by a trade union representative or work colleague, however, you’ll need to let me know at least one day before if anyone is coming with you and who it is.

I am required to complete my investigation within a 28 working day time frame, from  [insert date on which Terms of Reference received]. If for any reason this deadline cannot be met I will write to you informing you of the reasons for this and will provide you with a revised completion date. 

When I have finished my investigation, [name of Commissioning Manager] will write to you, within two weeks, to let you know what happens next. This could include:

i. taking no further action

ii. taking informal action e.g. providing you with extra coaching, training or support

iii. the matter being dealt with through formal performance management procedures

iv. holding a formal disciplinary hearing

Any information which comes to light in the course of my investigation may be used at a disciplinary hearing. If you do face a formal hearing, my report will be made available to you (in accordance with the Data Protection Act) together with a letter outlining your alleged misconduct.

If you haven’t already done so, please read the Code of Conduct and Discipline – you’ll find it listed as PSI 06-2010/AI 05-2010 on the intranet. [IF THE MEMBER OF STAFF IS SUSPENDED MAKE SURE YOU SEND THEM A COPY]. This is really important – it explains how the investigation and disciplinary process works; tells you what things mean; and how we do things. Remember you can also get confidential help and support from Employee Support, who may be contacted on 0845 607 2034
I should remind you that all matters relating to this investigation should be treated in confidence.  

Yours sincerely


[PRINT NAME]

Investigating Officer

Model letter notifying






[Address Line 1]
a member of staff of suspension 




[Address Line 2]
(F3a)          







[Address Line 3]    








                        [Address Line 4]
 





















[Date]

Dear [name of person being suspended]

 

I am writing to inform you that I am suspending you on full pay and without prejudice until further notice. This suspension does not affect any rights you or the Service may have.

You are being suspended from work to allow us to look into the following allegations/ alleged incident [list the allegations/details of alleged incident]. I have decided that you should be suspended, rather than place you on alternative duties or detached duty because [insert brief explanation of why suspension is appropriate].

While you are suspended you must be available to meet with the Investigating Officer, [insert name of Investigating Officer], so that they can interview you. [insert name of Investigating Officer] will be in contact shortly to arrange a date for your meeting.

I will keep your suspension under review and it may be possible for you to return to work before the investigation is complete. As such, while you are suspended you must:

· report to [insert name of delegated manager] by telephone [insert telephone number] on [nominated day and time] each week.

· notify the above person if you would be unfit to attend work due to sickness.

You should apply to take annual leave in the normal way to the above named person. You will not be permitted to carry over any excess periods of annual leave as a result of your period of suspension and the normal rules on carry over will apply.

If there is a reason why we would not be able to contact you at your normal home address and telephone number, please let [Insert name of delegated manager] know straightaway and give him/her details of how we can contact you.

Suspension on full pay is not a disciplinary action. However, while you are suspended from work you must not enter NOMS premises without the permission of [insert name of delegated manager]. You must also not make contact with colleagues or other employees that could be involved as witnesses in any investigations.

If you have any queries about how the investigation and disciplinary process works, please contact Shared Services on 0845 010 3504. You can also get confidential help and support from Employee Support, who may be contacted on 0845 607 2034.

You may make representations against my decision to suspend you to [insert name of your line manager]

Yours sincerely

[PRINT NAME]

cc: 
Governing Governor/Head of Group


Shared Services Performance Management Team

Model letter to member of staff

placed on detached duty or 





[Address Line 1]
transferred to another job (F3b)




[Address Line 2]










[Address Line 3]









[Address Line 4]
 





















[Date]

Dear [Insert name of person]

 

I am writing to inform you that you are being placed on detached duty/ transferred to another job until further notice. Transferring you like this is not disciplinary action it is simply so that we can look into [insert details of allegation/incident].

You are transferred to [insert details of job and workplace] on full pay starting from [insert date]. [Include any details of changes to travel arrangements, hours of work etc].

While you are transferred to this other job/workplace you cannot get involved with your normal job/workplace without [insert name of delegated manager] agreement. You must also not make contact with colleagues or other employees who could be involved as a witness in any investigation.

As part of the investigation into the above allegations/incident, the Investigating Officer will need to interview you in order to get your view of things. They will be in touch with you shortly to arrange a date when this meeting will take place. 

If you haven’t already done so, please read the Code of Conduct and Discipline – you’ll find it listed as PSI 06-2010/AI 05-2010 on the intranet. This is really important – it explains how the investigation and disciplinary process works; tells you what things mean; and how we do things. You can also get confidential help and support from Employee Support who may be contacted on 0845 607 2034.

Yours sincerely

[PRINT NAME]

cc: 
Governing Governor/Head of Group

Shared Services Performance Management Team

Model letter to member of staff no further action –following

[Address Line 1]
investigation/suspension/





[Address Line 2] 

detached duty (F4c)






[Address Line 3]









[Address Line 4]
 





















[Date]

Dear [Insert name of person]

 

The investigation into [insert brief details of allegation/incident] is now complete and I have decided not to take any disciplinary action. A copy of this decision will be kept on your personal file.

[IF MEMBER OF STAFF IS SUSPENDED/ON DETACHED DUTY] Your suspension from work/ period of detached duty will now end. I would like to meet you on [insert date and time] to talk about coming back to work and what happens next.

Please let me know if you have any questions about the above – and I look forward to seeing you shortly.

Yours sincerely

[PRINT NAME]

Manager

cc: 
Governing Governor/Head of Group

Shared Services Performance Management Team 

Model letter – member of staff                                                          
[Address Line 1]
charged with misconduct (F4a)




[Address Line 2]










[Address Line 3]









[Address Line 4]










[Date]

Dear [Insert persons name]

It is alleged that you have behaved in a manner, which is in breach of the standards set out in the NOMS Code of Conduct and Discipline and you are therefore required to attend a disciplinary hearing. The following claims have been made against you and have been investigated in accordance with NOMS policy:

[List details of alleged misconduct]

If you accept that these allegations are true and do not wish to contest them at a full disciplinary hearing you can opt to have your case considered via the ‘fast track’ process. If you wish to have your case considered in this manner I will invite you to a hearing where we can discuss the findings of the investigation report and you will have the opportunity to present mitigating evidence. No witnesses can be called to a fast track hearing but you have the right to be accompanied at any such meeting by a trade union representative or work colleague. 

Whether you accept the allegations and choose to be dealt with via the ‘fast track’ process or wish to contest the allegations at a full hearing, I will write to you to inform you of a date when either process can take place. Following either process, I will consider the evidence of your alleged misconduct, consider any mitigating factors and come to a decision.

I could decide to do one of the following:

i. take no further action.

ii. take informal action e.g. provide you with extra training, coaching or support

[*You must determine what type of disciplinary penalty the alleged misconduct would attract if found proven and add (iii) or (iv) if appropriate.  You must ensure you have the relevant authority to conduct a hearing at the selected level]  

iii. *take formal action by giving you a disciplinary warning up to and including a written warning; 

iv. *take formal action by giving you a disciplinary warning up to and including a final written warning; remove your eligibility for promotion for a specified period; re-grading; financial restitution; loss of an increment/pay increase or part of an increment/pay increase.

If you wish to be accompanied by a trade union representative or work colleague at your hearing, or at our meeting as part of the ‘fast track’ process, please let me know (on the attached form) if anyone is coming with you and who it is.

I have enclosed a copy of the investigation report with this letter. Please make sure that you also read the Code of Conduct and Discipline – you’ll find it listed as PSI 06-2010/AI 05-2010 on the intranet. 

If you choose to contest the allegations I will be asking the following people to attend the hearing for the reasons given below:

Name





Reason

If you would like me to consider asking a witness to support your case please let me know on the attached form.

If you have any questions about the disciplinary process, please speak to [me/Shared Services]

Please return the attached form by [Insert date 2 weeks from receipt of this letter]. If you do not respond within this period, disciplinary proceedings may take place on the basis of the evidence available.

An additional copy of this letter is enclosed, which you may wish to pass to a trade union representative or a work colleague.

Yours sincerely

[PRINT NAME]

Hearing Authority

 

Enclosed:
Investigation report



Copy of this letter

Cc:
Governing Governor/ Head of Group

Shared Services Performance Management Team

 

Response to Alleged






Misconduct (F5a)








Dear [insert name of person]

 

You informed me on [insert date] that allegations of misconduct had been made against me and that I would be required to attend a disciplinary hearing.

 

My response to the allegations is as follows (delete any that do not apply):

 

a. I accept that the allegations are true and wish to have the matter dealt with at a ‘fast track’ disciplinary hearing.

b. I contest the allegations and wish them to be heard at a full disciplinary hearing

c. I would like you to take account of:

 

i. The attached statements (please enclose any statements)

ii. Contributions from the following individuals who I wish to attend for the reasons given below (please use an additional sheet of paper if necessary)

 

Name



Reason
 

 

I wish/do not wish (delete as appropriate) to be accompanied at a hearing by a trade union representative/work colleague: 

My trade union representative/colleague is………………………………………………..







(Name of TU rep/ work colleague)

 

Yours sincerely

[Print Name]

[Date]

Letter of Alleged Gross





[Address Line 1]
Misconduct (F4b)






[Address Line 2]










[Address Line 3]









[Address Line 4]










[Date]

Dear [Insert name]
It is alleged that you have behaved in a manner, which is in breach of the standards set out in the NOMS Code of Conduct and Discipline and you are therefore required to attend a disciplinary hearing. The following claims have been made against you and have been investigated in accordance with NOMS policy. If proven these allegations would constitute gross misconduct.

[List details of alleged gross misconduct]

I will conduct the disciplinary hearing and [insert name of Investigating Officer] will present the findings of their investigation. You have the right to be accompanied at the hearing by a trade union representative or work colleague. Please let me know (on the attached form) if anyone is coming with you and who it is.

I have enclosed a copy of the investigation report with this letter. Please make sure that you also read the Code of Conduct and Discipline – you’ll find it listed as AI 5/2010 or PSI 6/2010. [IF THE MEMBER OF STAFF IS SUSPENDED MAKE SURE YOU SEND THEM A COPY]. 

I will be asking the following people to attend the hearing for the reasons given below:



Name





Reason

If you would like me to consider asking a witness to support your case please let me know (on the attached form).

At the end of the hearing I will consider the evidence of your alleged misconduct, consider any mitigating factors and come to a decision.

I could decide to do one of the following

 

i. take no further action.

ii. take informal action e.g. provide you with extra training, coaching or support

[*You must determine what type of disciplinary penalty the alleged misconduct would attract if found proven and add (iii) or (iv) if appropriate.  You must ensure you have the relevant authority to conduct a hearing at the selected level]  

iii. *take formal action e.g. give you a disciplinary warning; remove your eligibility for promotion for a specified period, re-grading; financial restitution; loss of an increment/pay increase or part of an increment/pay increase. 

iv. *take formal action up to and including ending your employment with the Service

If you have any questions about this process, please speak to [me/Shared Services]

You may, if you wish, choose not to attend the hearing.  If so, I will come to a decision by deliberating on the evidence available.

 

Please return the attached form together with any enclosures you would like to be considered at the hearing by [Insert date 2 weeks from receipt of this letter]. If you do not respond within this period, disciplinary proceedings may take place on the basis of the evidence available.

 

An additional copy of this letter is enclosed, which you may wish to pass to a trade union representative or a work colleague.

Yours sincerely

[PRINT NAME]

Hearing Authority

Enclosed:
Investigation report



Copy of this letter

Cc:
Governing Governor/Head of Group

Shared Services Performance Management Team

Response to Alleged






Gross Misconduct (F5b)








Dear [insert person’s name]

 

You informed me on [insert date] that allegations of gross misconduct had been made against me and that I would be required to attend a disciplinary hearing.

 

My response to the allegations is as follows (delete any that do not apply):

 

a. I accept that the allegations are true.

b. I contest the allegations 

c. I would like you to take account of:

i. The attached statements (please enclose any statements)

ii. Contributions from the following individuals who I wish to attend for the reasons given below (please use an additional sheet of paper if necessary)

 

Name



Reason
 

 

I wish/do not wish (delete as appropriate) to be accompanied at a hearing by a trade union representative/work colleague: 

My trade union representative/colleague is………………………………………………..








(Name of TU rep/ work colleague)

 

Yours sincerely

[Print Name]

[Date]

Notification of
                                               



[Address Line 1]
Disciplinary Hearing (F6)





[Address Line 2]










[Address Line 3]









[Address Line 4]










[Date]

Dear [Insert Name]
 

I wrote to you on [insert date on which letter of alleged misconduct/gross misconduct was sent] informing you that it is alleged that you have behaved in a manner, which is in breach of the standards set out in the Conduct and Discipline policy and that you are therefore required to attend a disciplinary hearing. 

Your hearing will be held on [date] at [time] at [venue of hearing]. 

At the hearing the evidence will be presented and then you will have an opportunity to state your case. I will then think about what I’ve seen and heard and I will decide an appropriate course of action or disciplinary penalty – these were outlined in my previous letter.

As soon as you receive this letter, please contact [name] on [phone number] to let us know that you can attend the disciplinary hearing. If there is any reason why you cannot attend this hearing, you must inform them straightaway.

[IF THE MEMBER OF STAFF FACES A FULL DISCIPLINARY HEARING]: 

The following people are expected to attend the hearing to make contributions as required.  These names were outlined in my letter of [insert date on which letter of alleged misconduct/gross misconduct was sent] and in your response.  

 

Name



Why attending

[Insert Name]

[Reason for attending]
 

The following individual(s) named in your response will not be invited/are unable to attend (delete as appropriate)

 

Name



Why not attending

[Insert Name]


[Why not attending]

 

Yours sincerely

[PRINT NAME]

Hearing Authority

cc: 
Governing Governor/Head of Group


Shared Services Performance Management Team

Letter recording outcome                                            

[Address Line 1]
Of Disciplinary Hearing





[Address Line 2]

No action taken (F9a)






[Address Line 3]









[Address Line 4]











[Date]

Dear [Insert Name]
Following your disciplinary hearing on [insert date of hearing] I have decided not to take any further action or issue a disciplinary warning.

I have made this decision because:
[Insert details of why you have decided to take no action]

Yours sincerely

[PRINT NAME]

Hearing Authority

cc: 
Governing Governor/Head of Group


Shared Services Performance Management Team 

Letter recording outcome





[Address Line 1]

of Disciplinary Hearing -





[Address Line 2]
Action taken (F9b)






[Address Line 3]









[Address Line 4]











[Date]

Dear [Insert Name]
At your fast track/disciplinary hearing (delete as appropriate) on [insert date of hearing] I found the following allegations proven:

[List all allegations found proven]

As a result you were given [insert details of any action taken/ warning/disciplinary penalty]. The reasons I decided to take this action were as follows: [list reasons]

[If applicable include details of any:



conduct or performance improvement expected?;



length of any review period;



the period after which the penalty will be disregarded;



likely consequence of further misconduct.]

If you think my decision is unfair you can appeal against it. If you are going to do this you will need to inform me, in writing, within one week of the date of this letter. I will then inform the Appeal Authority who will be [insert name of your line manager]. You will have a further two weeks to submit your case to them on the attached form. If you wish to have your appeal heard in person please specify this in your letter of submission. If you fail without good reason to lodge your appeal within the time limits specified your appeal may be disallowed.

[If the matter was dealt with under the fast track process insert (i) and if the matter went to a full disciplinary hearing insert (ii)]

i. As your hearing was conducted under the fast track process you may only appeal on the grounds that the penalty was unduly severe.

ii. If you wish to appeal you must specify one or more of the following grounds:

· unduly severe penalty;

· new evidence has come to light which could affect the original decision;

· the disciplinary proceedings were unfair and breached the rules of natural justice;

· the original finding was against the weight of evidence.

I have enclosed a record of your hearing with this letter. If you feel that there are any inaccuracies in the record please send me your comments in writing.

Yours sincerely

Hearing Authority

Enclosure:
Record of disciplinary hearing

cc: 
Governing Governor/Head of Group

 
Appeal Authority 

Line Manager of member of staff

Shared Services Performance Management Team

Grounds of appeal (F11)





[ Address Line 1 ]








[ Address Line 2 ]









[ Address Line 3 ]










[ Address Line 4 ]










[Date]

Dear [insert name] 
As a result of the fast track / disciplinary hearing (delete as appropriate) held on [insert date] it was decided that I would be subject to:

[If the matter was dealt with under the fast track process insert (i) and if the matter went to a full disciplinary hearing insert (ii)

i. I wish to appeal on the grounds that the penalty was unduly severe.

ii. I wish to appeal against that decision on the following grounds:

· unduly severe penalty;

· new evidence has come to light which could affect the original decision;

· the disciplinary proceedings were unfair and breached the rules of natural justice;

· the original finding was against the weight of evidence.

(Tick one or more which may apply.)

These grounds are supported by the attached statement and documents listed below:

I do/do not wish (delete as appropriate) to attend an appeal hearing.

Yours sincerely

…………………………………..(Signed)

……………………………………(Print name)

...................................................(Date)

Invite to Appeal Hearing (F12a)




[ Address Line 1 ]








[ Address Line 2 ]









[ Address Line 3 ]










[ Address Line 4 ]










[Date]

Dear [insert person’s name]
I have received your letter of [insert date of appeal submission] which stated that you wish to attend your appeal hearing against the decision to [insert details of disciplinary penalty]. I would like you come to a hearing, which I will chair, on [date] at [time] at [location]. 

You may be accompanied by a trade union representative or work colleague, however, you’ll need to let me know at least one day before if anyone is coming with you and who it is.

At the appeal hearing we will look at why you were given [insert details of disciplinary penalty] - the facts and the paperwork.

Before the hearing, I will decide whether to ask any witnesses to attend.

A number of things could happen next. They could include me:

i. agreeing with the original decision;

ii. reducing or removing the disciplinary penalty;

iii. finding that the allegation of misconduct was not satisfactorily substantiated;

iv. ordering the re-hearing of the case by an alternative Hearing Authority

If you have any queries about how the appeal process works please contact Shared Services on 0845 010 3504. You can also get confidential help and support from Employee Support who may be contacted on 0845 607 2034.
As soon as you receive this letter, please contact [name] on [phone number] to let us know that you can attend the appeal hearing. If there is any reason why you cannot attend, you must let them know straightaway.

Yours sincerely

[PRINT NAME]

Appeal Authority

cc:
Line manager/Hearing Authority

Shared Services Performance Management Team

Notification of Appeal






[ Address Line 1 ]
Decision (F12b) 






[ Address Line 2 ]









[ Address Line 3 ]










[ Address Line 4 ]










[Date]

Dear [Insert Name]
You appealed against the decision made by [insert name of Hearing Authority] on [date of hearing] that the [insert details of allegation(s)] was found proved and you should be subject to [insert details of penalty].

I have considered the grounds of appeal made by you in your letter of [insert date of submission of appeal]. I have also considered [insert other details as appropriate of: statements and documents submitted/ points made at the appeal hearing]

My decision is [Insert your decision and reasons for it] 

Your last day of service will be [insert date of this letter] and your pay will be stopped with effect from this date.

I attach a note recording the main points of the appeal hearing.

 

[IF AN APPEAL AGAINST DISMISSAL FROM THE SERVICE HAS NOT BEEN UPHELD

You may have a right to apply to an Employment Tribunal against unfair dismissal provided you have been employed in the Civil Service for 1 year or more.]
Yours sincerely

[PRINT NAME]

Appeal Authority

Enclosure:
Record of appeal hearing

cc:
Line Manager/ Hearing Authority


Shared Services Performance Management Team

Monitoring Form (F14)                                                                      [ Address Line 1 ]
                                                                                                          [ Address Line 2 ]
                                                                                                          [ Address Line 3 ]

                                                                                                          [ Address Line 4 ]
                                                                                                              [ Insert Date]
Notes for Completion

 

This form must be completed by the Establishment/HQ Group of the member of staff when the disciplinary proceedings have been completed.

 

One copy of this form must be sent to Shared Services Performance Management Team and one to the Deputy Directors Custody/Director.
 

1.
Name of member of staff: [Insert name]
2.
Grade of member of staff: [Insert grade]
3.
Date of alleged offence: [Insert date]  

4.
Alleged misconduct as it appeared on the letter of alleged misconduct/ letter of alleged gross misconduct (delete as appropriate): 

5.
Were the Police involved:

Yes/No

If yes, in what capacity: [Insert details if applicable]

6.
Name and grade of investigating officer: [Insert name] [Insert grade]
7.
Date investigation started: [Insert date]

8.
Date investigation completed: [Insert date] 

9.
Was the member of staff suspended:

Yes/No

If yes, for how long: From [Insert date] to [Insert date]
10.
Was the member of staff placed on detached duty/alternative duties:  Yes/No   

If yes, how long was the member of staff placed on detached duty/alternative duties: From [Insert date] to [Insert date]
11.
Date which member of staff was informed that disciplinary action would be taken (Date letter of alleged misconduct/ letter of alleged gross misconduct sent) [Insert date] 

12.
Date member of staff responded to letter of alleged misconduct/ letter of alleged gross misconduct: [Insert date]
13.
Date of disciplinary hearing: [Insert date]
14.
Name and grade of the person conducting the hearing:

[Insert name] [Insert grade]

 

15.
Was the allegation of misconduct/gross misconduct: proven (;    or dismissed ( 

 

16.
If proven, date of award: [Insert date]

 

17.
What disciplinary penalty was made/action taken [insert details, including the expiry date of any penalty]
 

18.
Did the member of staff appeal:


Yes/No

 

19.
If yes, name and grade of person who conducted the appeal: 

[Insert name] [Insert grade]

20.
Date of appeal hearing: [Insert date]
 

21.
Result of appeal [Insert details]
22.
Date appeal decision sent by letter to member of staff: [Insert date]
23.
Did the case involve fraud:   Yes/No

If yes complete a Fraud Return and send to Shared Services Performance Management Team with this form.

 

 

Notification of Summary





[ Address Line 1 ]
Dismissal (F15a) 






[ Address Line 2 ]









[ Address Line 3 ]










[ Address Line 4 ]










[Date]

Dear [Insert Name]
I am writing to inform you that, following your conviction at [insert name of Court], for [enter offence] on [date of conviction] and our subsequent meeting on [date of summary dismissal meeting] you are dismissed from the Service under the provisions of the Code of Conduct and Discipline.

You have the right to make an appeal in mitigation against this decision. If you wish to appeal you will need to inform me, in writing, within one week of the date of this letter. I will then inform the Appeal Authority who will be [insert name of your line manager]. You will have a further two weeks (from the date of this letter) to submit your case to them on the attached form. If you wish to have your appeal heard in person please specify this in your letter of submission. If you fail without good reason to lodge your appeal within the time limits specified your appeal may be disallowed.

You may be accompanied by a trade union representative or work colleague, at an appeal hearing.

If you have any queries about how the appeal process works please contact Shared Services on 0845 010 3504. You can also get confidential help and support from Employee Support who may be contacted on 0845 607 2034.
Yours sincerely

[PRINT NAME]

cc:
Line Manager

Appeal Authority

Shared Services Performance Management Team

Grounds of appeal (F15b)





[ Address Line 1 ]








[ Address Line 2 ]









[ Address Line 3 ]










[ Address Line 4 ]










[Date]

Dear  (insert name of person)
You wrote to me on ……………………………(date) informing me that I was to be summarily dismissed from NOMS following my criminal conviction.

I wish to appeal against that decision on the following grounds: (please state grounds)

These grounds are supported by the attached statement and documents listed below:

I do/do not wish (delete as appropriate) to attend an appeal hearing.

Yours sincerely

…………………………………..(Signed)

……………………………………(Print name)

……………………………………(Date)

ANNUAL RETURN OF FRAUDS (F16)

Establishment/Group/Unit

A.
Type of Fraud


(See Note 1)

B.
Cause


(See Note 2)

C.
Means of Discovery


(See Note 3)

D.
Value

1.
Amount involved
(if over £1000, attach supplementary)
2.
Amount recovered

3.
Period over which committed

4.
Date of discovery.

E.
Perpetrator

1.
Grade

2.
Post

F.
Action taken against perpetrator


(include details of disciplinary or police action if taken)

G.
Action taken to improve controls.

H.
Other Comments

Signed: .........................................................................


(Governor/Head of Group/Unit)

NOTES ON ANNUAL FRAUD RETURN

NOTE 1:
TYPE OF FRAUD

A.
Fraudulent encashment of payable instrument.

A.1
Post opening

A.2
Post despatch

A.3
Stock

A.4
Other  (specify)

B.
Travelling and Subsistence

B.1
No entitlement, journey not made

B.2
Overnight not due.

B.3
Overstated

B.4
Forged (Authority)

B.5
Unrecovered advance

B.6
Other (specify)

C.
Misappropriation of Cash

C.1
False accounting

C.2
Suppression/failure to receipt

C.3
Failure to bank

C.4
Other (specify)

D.
Instrument of payment received on false documentation

D.1
False claim/order/etc.

D.2
Payroll

D.3
Other (specify)

E.
Theft of Assets (specify)

F.
False Claim for Hours Worked

F.1
Flexible working hours

F.2
Overtime

F.3
Other specify

G.
Works services projects.

H.
Other/Miscellaneous (specify)

CAUSE OF FRAUD

NOTE 2

A.
Absence of proper control.

B.
Failure to observe existing control procedures;

C.
Lack of separation of duties;

D.1
Collusion within the department

D.2
Collusion with persons outside the department;

E.
Computer fraud

F.
Other (specify)

MEANS OF DISCOVERY

NOTE 3

A.
Normal operation of control procedures

B.
Information from third party

C.
Internal Audit

D.
Suspicion

E.
Confession

F.
Accident

G.
Other (specify)

Alleged misconduct concerning a specialist member of staff








HMPS





Other service provider





Who is the member of staff’s employer?





Check!  What’s the protocol with the service provider on staff misconduct?





Answerable to HMPS Code of Discipline





Follow � HYPERLINK  \l "annex_a" ��framework & guidance�





Subject to a separate discipline process





Follow required protocol





Starting off


Welcome the interviewee


Outline the purpose of the interview and the investigation


Confirm the need for confidentiality


Introduce those present and explain their roles to the interviewee





Interview style


Focus on the evidence and the facts relevant to the investigation.  An interviewer should be interested in what, where, when and how


Pace the interview so that it can be easily followed by the interviewee and note taker


The interviewer should be impartial and non-judgemental


Do not speculate or predict outcomes


Interviews should not go on for longer than one and a half hours without a break


The interview can be stopped at any time to allow time out or a comfort break


It may be helpful to get the member of staff to talk about things in date order –


you can see the order in which things happened





Recording the interview


The record of the interview should include:


Date, place and timing of the interview


Who attended and in what capacity


An accurate account of what was said and by who








� Working days for the purpose of interviews are considered to be Monday to Friday


� Working days for the purpose of disciplinary hearings and fast-track hearings are considered to be Monday to Friday.
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