
IR35 Forum - minutes 22 January 2013 (amended 21 February 
2013) 

Location: 1 Horseguards Road 
 
Attendees  
 
Robin Wythes (HMRC) (Chair) 
Kate Cottrell (IR35 Specialist) (by telephone) 
Tom Hadley (Recruitment and Employment Confederation) 
Lesley Fidler (CIOT) 
Carl Henning (Freelancer & Contractor Services Association) 
Samantha Hurley (The Association of Professional Staffing 
Companies) 
David Kirk (ICAEW) 
Simon McVicker (Professional Contractors Group) 
Chris Bryce (Professional Contractors Group) 
Jason Piper (ACCA) 
Mike Brown (HMRC Operational) 
Philip Lloyd (HMRC Operational) 
Jacqueline Gray (HMRC Technical) 
Julie Campbell (HMRC Policy) 
 
Apologies  
 
David Ramsden (Federation of Small Business) 
Anne Redston (IR35 Specialist) 
 
Introduction and review of action points 
  

1. HMRC opened the meeting and apologised for the 
absence of Sarah Radford and Tracy Gale due to sickness 
and conflicting appointments respectively.  

 
2. A review of the action points from the minutes of the 

meeting held in July 2012 was undertaken.  
 

3. Paragraph 5: ‘HMRC agreed to provide written advice on 
the point after the meeting’. HMRC advised that this 
appeared to have been overlooked but asked for 
clarification on the context of the question. Forum 
members confirmed they were querying whether RTI 
returns for IR35 customers should include dividend 
payments. HMRC apologised that this had been 
overlooked. To be taken forward as an action point for 
this meeting. AP1 

4. Paragraph 6: ‘HMRC to write out specifically with fuller 
details on the substance and timeline of RTI and its 
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5. Paragraph 13: ‘HMRC would provide feedback on the 

Business entity tests at the next meeting’. HMRC advised 
that there was some question as to whether this data is 
available and will check this and come back to the Forum 
at a later date. It was noted that the initial letter doesn’t 
ask if the tests have been used. AP2 

 
6. Paragraph 21: ‘Spend some time at the next meeting 

discussing the way in which communications coming out 
of the Forum could be structured and managed effectively 
and consistently’. HMRC asked for feedback on this. 
Forum members welcome opportunities to share issues 
with their members as soon as possible, especially if they 
have a planned meeting. It would be helpful if HMRC 
could highlight if an issue is especially sensitive and 
should not be disseminated more widely otherwise it was 
agreed that general discussions could be shared with 
members although it would be helpful if members could 
wait for the minutes to be agreed. HMRC agreed to 
distribute the minutes to Forum members within two 
weeks of the meeting wherever possible. 

 
Changes to IR35 - Autumn Statement 

 
7. HMRC referred to emails received from Forum members 

concerning the draft legislation published in December 
2012. Unfortunately with the lead policy official unable to 
attend the Forum, it was not possible to respond to the 
points raised in detail. However, HMRC reassured Forum 
members that HMRC would consider carefully all 
comments to ensure that the amendment did not result in 
unintended consequences. 

 
8. Forum members expressed the view that the legislation 

should make clear that it will not apply to an office holder 
of the owner’s own company. HMRC advised that it was 
not the intention that the amendment applied in 
circumstances where the office holder was the office 
holder of their own company. 

 
9. A query was also raised about the position of company 

secretary being caught by the amendment – not every 
company has to have one. This led on to a discussion 
about companies being appointed to office holder 
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10. A Forum member expressed concern about the 
language used in the Autumn Statement announcement 
concerning the extension of the intermediaries (‘IR35’) 
legislation for Income Tax to office-holders, saying that 
words like ‘beyond doubt’ were the kind of language used 
when closing down an avoidance scheme. They wished to 
point out that, in their view, it was generally agreed that 
office-holders were included in current legislation for 
National Insurance only and that this amendment 
effectively extended the law for tax. HMRC said that this 
was not a universally held view with there being disjoint 
between tax and National Insurance, and also pointed out 
that IR35 was after all anti-avoidance legislation. 

 
11. HMRC asked that if any other Forum members wished to 

comment on the amended legislation they should set 
them out in detail and HMRC will look at them and, if 
appropriate, take remedial action before final publication 
of the Finance Bill. HMRC promised to write back to 
Forum members who comment. A timescale of two weeks 
was agreed to receive further comments. AP3 

 
Review of HMRC’s new approach to IR35 

 
12. HMRC spoke of an HMRC-authored paper that had been 

circulated prior to the Forum meeting. This summarised 
the new compliance approach and the performance to 
date. Points to note were that the three new teams 
created had made good progress, increasing the number 
of cases and were on target to increase coverage to the 
c230 cases to which it had publicly committed by March 
2013. 

 
13. HMRC welcomed the opportunity to receive feedback on 

the new approach and thanked Forum members for 
feedback - both negative and positive. Members then 
discussed points raised in an email authored by Kate 
Cottrell on the new approach. HMRC expressed a 
keenness to explore the issues raised. 
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14.  On the communication issue highlighted, it was agreed 
that when possible, Forum members will provide redacted 
copies of letters that are examples of not particular good 
communication in order that HMRC can address specific 
issues rather than simply general principles. It was 
agreed that it would be helpful if at some point HMRC 
could get together with Forum members and review 
these. AP4. 

 
15. HMRC accepted that post handling (specifically delays in 

responding to communications) was an issue, but not one 
unique to IR35 issues. HMRC said they believed it was 
improving. Also the delays are sometimes not down to 
postal times but due to sheer volume of data received by 
the teams at any one time. 

 
16. Forum members expressed a desire to see HMRC use 

more modern methods of communication, particularly 
email. HMRC advised that the Department is sensitive 
about communication by email as it is not a secure 
method of communication. HMRC committed to 
considering the extent to which email could be used more 
extensively in IR35 communications but this would need 
to be considered in the context of the Department’s 
general communication channel policy. A response will be 
given at the next meeting. AP5 

 
17. A discussion took place about timescales in regard to 

use of information powers and the time HMRC provides 
for information to be provided in IR35 Reviews. Members 
felt that that given the complexity of some IR35 Reviews 
and the volume of information that needed to be provided 
in many cases, extra time should be allowed. Members 
asked if HMRC would consider increasing or extending the 
initial response time from 30 days to at least six weeks. 

 
18. HMRC advised that they would be very reluctant to 

extend response times because there is a compliance 
policy which applies across all Departmental 
Enquiries/Reviews and consistency is very important in its 
guidance. Secondly, under current Information Powers it 
takes effectively c80 days from the opening letter to the 
issue of the first penalty notice: so there is ample time 
built in current processes for taxpayers to comply before 
events reach the penalty stage. 
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19. The Forum expressed concern that there was no slack in 
the system for customers who are co-operating with a 
Review to distinguish them from those who refuse to co-
operate at all. HMRC agreed that it was important to 
differentiate and said that compliance staff are instructed 
to take into account circumstances of different cases 
when considering how and when to use their Information 
Powers. However, HMRC reminded Forum members that 
one of the criticisms levelled at HMRC prior to the 
formation of the Forum was the length of time it took 
HMRC to conclude IR35 Reviews. HMRC had committed 
as part of the new process to reduce substantially the 
time Reviews take and an important part of that is to 
ensure that information is provided quickly. 

 
20. The Forum then related a very specific case where 

HMRC had applied a fixed penalty; unfairly in their 
opinion. HMRC agreed to look at the circumstances of the 
case in further detail. AP6 

 
21. As highlighted in the paper circulated, Forum members 

expressed concern that in some cases HMRC were asking 
for copies of ‘upper contacts’ which gave the impression 
that they intended to go straight to end user clients for 
information. This was causing anxiety as such contact 
had in the past led to loss of contracts. HMRC said that 
they will always in the first instance try to get information 
from the customer under enquiry. Nevertheless, they 
reserved the right to approach third parties if they 
considered it was necessary.  

 
22. A Forum member then related a case of contractors 

engaged by Department of Health (DH) who were very 
unhappy at their treatment by HMRC, particularly the 
letters received. HMRC questioned whether the approach 
was from HMRC or DH given the parallel HM Treasury 
assurance exercise. Forum members were asked if 
redacted copies of correspondence could be supplied for 
investigation. AP6 

 
23. Forum members said they appreciated the recent IR35 

compliance focus on the public sector and asked whether 
data will be made available on public sector focussed 
IR35 cases. HMRC emphasised that it had always 
undertaken compliance activity in the public sector and 
would not want the impression to be gained that the 
Review of Public Sector Appointments had in some way 
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Review of Public Sector Appointments 
 

24. A Forum member introduced this item, highlighting a 
specific case where a public body had made requests to 
contractors for a certificate from HMRC to show they were 
outside of IR35. The member pointed out that there is no 
requirement for such a certificate and the most HMRC 
could provide would be an opinion from the IR35 unit on 
a contract. Even then, there was the possibility that the 
taxpayer would disagree with HMRC.  

 
25. HMRC confirmed that there is no requirement for any 

public body to see any document from HMRC, or to come 
to a 'definitive view' on the application of IR35.The focus 
of the advice to public bodies is in terms of due diligence 
and the need to satisfy themselves in general terms, that 
the engaged contractor is complying with their tax 
obligations.  

 
26. HMRC said that it is has a duty of confidentiality to 

individuals - taxpayer information can never be divulged 
therefore there would never be a circumstance where 
HMRC would advise a public body of the tax affairs of an 
individual or company engaged by that body. There is a 
clear separation of functions between HMRC as a public 
body engaging individuals and HMRC as a tax authority.  

 
27. The Forum asked who they could contact for further 

clarification on the issue of guidance to public bodies. 
HMRC advised that the lead policy official was currently ill 
so it was not possible to provide information immediately. 
HMRC agreed to revert to the Forum with information on 
the guidance issued to public bodies as soon as possible. 
AP7 

 
Any other business 
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28. HMRC was also asked if access to the contract review 
service had increased. Forum members would like to see 
the latest figures. HMRC to provide these for the next 
meeting. AP8 

 
29. Data on actual usage of the business entity tests was 

requested. HMRC will look at the scope to provide data on 
online access to the tests for the next meeting. AP9 (See 
also action point 2) 

 
30. The Forum would like to discuss in a future session the 

role of Employment Agencies/Businesses in the labour 
market, particularly bringing in flexible skills at short 
notice. The REC Forum member will provide Forum 
members with a discussion paper prior to the next 
meeting. AP10 

 
31. Forum members pointed out that the Business Entity 

Tests were not easily accessible on HMRC’s website. 
HMRC advised that all IR35 guidance is currently under 
review. This was not a rewrite but a refresh. Feedback 
from Forum members on usability of IR35 guidance and 
the Employment Status Manual would be very helpful to 
inform this process. Comments were requested as soon 
as possible. AP11 

 
Summary of action points  
 

32. Action point 1: HMRC to consult the RTI team on the 
dividends query arising from the July 2012 meeting and 
report back to forum. Timescale: next meeting. 

 
33. Action point 2: ‘HMRC would provide feedback on the 

Business Entity Tests at the next meeting’. (Action point 
from July 2012 meeting.) HMRC advised that there was 
some question as to whether this data is available and 
will check this and come back to the Forum at a later 
date. Timescale: to be confirmed.) 

 
34. Action point 3: Forum members to provide further 

detailed feedback on the IR35 draft clause, if necessary. 
HMRC will respond to points raised. Timescale: next two 
weeks for comments on the draft clause. 

 
35. Action point 4: Kate Cottrell to provide Operational 

Compliance with redacted copies of letters that are not 
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36. Action point 5: HMRC to look into greater use of email 

by operational IR35 teams. Timescale: next meeting. 
 

37. Action point 6: Forum members will consider providing 
redacted details of cases where members treated badly 
by HMRC including the specific cases discussed. HMRC 
will investigate. Timescale: when information provided. 

 
38. Action point 7: HMRC to revert to the Forum on 

guidance for public bodies. Timescale: next meeting. 
 

39. Action point 8: HMRC to provide statistical data on use 
of the contract review service. Timescale: next meeting. 

 
40. Action point 9: HMRC to look at scope for providing 

statistical data on usage of the Business Entity Tests. 
Timescale: next meeting. See also Action point 2. 

 
41. Action point 10: REC to provide a discussion paper on 

role of agencies. Timescale: before next meeting.  
 

42. Action point 11: Forum members to provide feedback 
to HMRC on usability of IR35 and Employment Status 
Manuals. Timescale: as soon as possible. 

 
Date of next meeting 
 
29 April 2013 (12.30 pm to 2.30 pm) at 1 Horseguards Road  


