HOUSE OF COMMONS REPORT STAGE – GOVERNMENT AMENDMENTS


NATIONAL INSURANCE CONTRIBUTIONS BILL 2013

COMMENTARY ON AMENDMENTS
INTRODUCTION
1. This commentary on amendments relate to the Government amendments tabled to the National Insurance Contributions Bill. They have been prepared by HM Revenue & Customs (HMRC) in order to assist the reader and to help inform debate on the Government amendments. 

SUMMARY AND BACKGROUND

Reduction of secondary class 1 contributions for certain age groups

2. In his Autumn Statement on 5 December 2013, the Chancellor of the Exchequer announced that employers will not be required to pay secondary Class 1 NICs in respect of the earnings of any employee under the age of 21. The measure will apply both to new and existing employees aged under 21 with effect from 6 April 2015 and will be restricted to earnings below the equivalent of the Upper Earnings Limit (UEL) which is currently the annual equivalent of £42,285 a year in 2015-16.  
3. The Bill also provides for a regulation making power, exercisable by the Treasury, to add an age group to those in respect of whom a reduced rate of secondary Class 1 NICs applies (“the age-related secondary percentage”) and to specify what that reduced rate is and to reduce (or further reduce) the age-related secondary percentage for a previously specified group. There is a further Treasury regulation making power to apply an upper secondary threshold to the earnings of an age group in respect of which an age-related secondary percentage applies, and to ensure that the secondary percentage (currently 13.8%) shall apply to those earnings to the extent that they exceed the upper secondary threshold set.
Partnerships: Class 4 NICs (Alternative Investment Fund Managers)  and members of Limited Liability Partnerships
4. Amendments are necessary to Clauses 12 and 13 of the Bill concerning partnerships. As announced at Budget 2013, HMRC carried out a formal consultation between May and August on changing partnership tax rules as part of a partnerships review. There are two strands of the consultation proposals: (i) preventing the disguising of employment using Limited Liability Partnerships (LLPs) by removing the presumption of self employment for some LLP members; and (ii) countering tax-motivated allocations of profits and losses by certain partnerships, not just LLPs. A strand was added during the consultation to enable a new statutory mechanism to be set up for alternative investment fund managers (AIFMs) in light of the regulatory requirements of an EU Directive on AIFMs’ remuneration.  
5. With regard to (i) the power will allow HMRC to reclassify certain LLP members as employed earners for NICs purposes when certain conditions are satisfied. The conditions will follow those set out in income tax legislation to be included in Finance Bill 2014 and will broadly be that the individual member of the LLP has no or little real economic interest or risk in the LLP and instead will be rewarded by a fixed salary.
6. The powers under the new clause will additionally allow the Treasury to counter-act the use of companies or other intermediary structures to avoid the impact of the measure.

7. Clause 12 of the Bill provides a regulation making power to address a specific issue relating to deferred profits earned by partners in AIFM firms which operate as partnerships as a result of the regulatory requirements of the EU Directive. Related tax legislation is to be introduced in Finance Bill 2014. The exact definition of firms to which that legislation applies is subject to further consultation and Parliamentary approval as part of the Finance Bill process. The income tax legislation is also expected to include a regulation making power under which the same tax treatment can be extended to other regulated partnerships in the future. New Clause 1, which replaces Clause 12, will ensure that the regulation making power in relation to NICs covers all fund management partnerships affected by the tax provisions, including where the scope of the tax provisions is amended in the future.

COMMENTARY ON NEW CLAUSES 
New Clause 1: Reduction of secondary Class 1 contributions for certain age groups 
8. Subsection (1) provides for amendments to the Social Security Contributions and Benefits Act 1992 (SSCBA 1992).

9. Subsection (2) amends section 9 (calculation of secondary Class 1 contributions) by introducing the concepts of a “relevant percentage” and the “age-related secondary percentage” alongside the secondary percentage. 
10. Subsection (3) inserts a new section 9A (the age-related secondary percentage) into the SSCBA 1992. 

11. Subsection (1) of new section 9A provides that where a secondary Class 1 contribution is payable, this section will apply to the earnings paid in the tax week if the employed earner falls within the age group specified in column 1 of the table in subsection (3). 

12. Subsection (2) of new section 9A provides that the age-related secondary percentage for the employed earner’s age group is specified in column 2 of the table in subsection (3).

13. Subsection (3) of new section 9A contains the table referred to above and provides that for employed earners under the age of 21, the age-related secondary percentage shall be 0%. 

14. Subsection (4)(a) of new section 9A provides that the Treasury may make regulations to add an age group to column 1 of the table and to specify the age-related secondary percentage for that group in column 2 of the table. Under subsection (4)(b), the regulations may also reduce (or further reduce) the percentage for an age group already specified in column 1, whether for the whole age group or part of it.
15. Subsection (5) of new section 9A further provides that the percentage specified in regulations under subsection (4)(a) must be lower than the secondary percentage which is currently 13.8%. Taking subsections (4) and (5) together, therefore, the regulations may only be used to reduce the age-related secondary percentage for a specified age group.
16. Subsection (6) of new section 9A provides that a person is still to be regarded as liable for secondary Class 1 NICs even though the amount of the contribution is nil because the age-related secondary percentage is 0%.

17. Subsection (7) of new section 9A provides that the Treasury may make regulations to provide that, in relation to an age group specified in the table, there will be set for every tax year an “upper secondary threshold” for secondary Class 1 NICs and to specify the amount of that threshold for that year.
18. Subsection (8) of new section 9A applies the regulation-making powers in section 5(4) to (6) of the SSCBA 1992 for the purposes of the upper secondary threshold in the same way as they apply for the purposes of the secondary threshold. 

19. Subsection (9) of new section 9A provides that where a secondary Class 1 contribution is payable, the earner falls within an age group to whom an upper secondary threshold has been applied, and the earnings paid in the tax week exceed that upper secondary threshold (or the prescribed equivalent), the age-related secondary percentage will not apply to those earnings in so far as they exceed that threshold (or the prescribed equivalent). In that case, the secondary percentage rate will apply to that part of the earnings.  
20. Subsection (10) of new section 9A provides that references in new subsections 9A(7) and (9) to an age group are to be construed as including a part of an age group.

21. Subsection (4) inserts a reference to the “age-related secondary percentage” in section 122 (1) (interpretation of Parts 1 to 6) of the SSCBA 1992.  

22. Subsection (5) amends section 176(1)(a) of the SSCBA 1992 to provide that regulations made under new section 9A(7) are subject to the affirmative procedure.

23. Subsections (6) to (10) amend the Social Security Contributions and Benefits (Northern Ireland) Act 1992 (SSCB(NI)A 1992) to make equivalent provision to subsections (1) to (5) in relation to Northern Ireland. 

24. Subsection (11) provides that the powers conferred on the Treasury under new section 9A and the amendments in subsections (5) and (10) will come into force two months from the day the Act is passed.

25. Subsection (12) provides that, other than the provisions specified in subsection (11), the amendments made by new section 9A will come into force on 6 April 2015. 
New Clause 2 – Class 4 contributions:  partnerships

26. Subsection (1) provides for amendments to the SSCBA.
27. Subsection (2) inserts new section 18A into the SSCBA. 

28. Subsection (1) of new section 18A of the SSCBA allows the Treasury to make regulations under the new section if a provision of the Income Tax Acts relating to partners is passed or made, and the Treasury consider it appropriate to make regulations taking into account that tax provision. The regulations may modify the way a partner's liabilities for Class 4 contributions are determined, or otherwise modify the law relating to Class 4 contributions.

29. Subsection (2) of new section 18A defines a "firm" as having the same meaning as in the Income Tax (Trading and Other Income) Act 2005 (including a limited liability partnership in relation to which section 863(1) of that Act applies). It further provides that “partner” is to be read accordingly, and includes a former partner.

30. Subsection (3) of new section 18A provides that regulations under that section may have retrospective effect but that they may not have effect before the beginning of the tax year in which they are made.

31. Subsection (3) amends section 176(1)(a) of the SSCBA to provide that regulations made under new section 18A are subject to the affirmative procedure.

32. Subsections (4) to (6) amend the SSCB(NI)A to make equivalent provision to subsections (1) to (3) in relation to Northern Ireland.

33. Subsection (7) provides that the amendments made by this section will come into force two months from the day the Act is passed.
New Clause 3 – Limited liability partnerships

34. Subsection (1) and (2) insert a new section 4AA into the SSCBA 1992 that gives the Treasury, with the concurrence of the Secretary of State for Work and Pensions,  the power to provide, that in prescribed circumstances a person (“E”) is to be treated as employed in employed earner’s employment by a LLP, that the LLP is to be treated as the secondary contributor in relation to E’s earnings from the LLP and that payments of a prescribed description (including payments made to a third party) are to be treated as earnings of E paid at prescribed times from E’s employment with the LLP.  New section 4AA also creates a power to modify the definition of employee and employer in Parts XI to XIIZB so that E is an employee and the LLP is the employer for the purposes of the legislation governing statutory sick, maternity, paternity and adoption payments.  The power in section 4AA is expressly not limited by section 4(4) of the Limited Liability Partnership Act 2000 and can be exercised to make amendments to the SSCBA that the Treasury considers are necessary to assimilate the law relating to income tax and the law relating to contributions as a result of a provision of the Income Tax Acts relating to LLPs or LLP members being passed.

35. Subsection (3) inserts a new paragraph (d) to subsection (3) of section 4B of the SSCBA 1992 which makes new section 4AA a relevant power for the purposes of section 4B. The effect of this is that regulations under the power in section 4AA can have retrospective effect where they are made to reflect retrospective tax legislation.

36. Subsection (4)inserts a new subsection (11) to section 10 of the SSCBA 1992 which gives the Treasury the power to modify the law relating to Class 1A contributions in the case of an employed earner’s employment which is treated as existing by virtue of regulations made under new section 4AA.

37. Subsections (5) to (8) make equivalent amendments for Northern Ireland inserting in the SSCB(NI)A 1992 a new section 4AA, paragraph (d) to subsection (3) of 4B and subsection (11) to section 10.  

Amendment 4 – leave out Clause 12

38. Amendment 4 provides for the removal of Clause 12 as a consequence of New Clause 1.
Amendment 5 – leave out Clause 13

39. Amendment 5 provides for the removal of Clause 13 as a consequence of New Clause 2.
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