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JOINT EXPATRIATE FORUM ON TAX AND NICS: 11 APRIL 2013 
Auditorium, 1 Horse Guards Road, London SW1A 2HQ 
 
Chair: David Richardson (HMRC) and Philip Paur (Deloitte llp) 
Secretary: Elisabeth Adams (HMRC) 
 
MEETING NOTE 

 
1.  Note of January meeting and Q and A log 
1.1  Members had been asked to submit their views on the membership of the Forum. 

Philip Paur had contacted several members and proposed that, generally, the 
current policy of 1 member per organisation should be maintained.  Reflecting the 
scale of its contribution to the Forum, the Big Four should continue to be able to 
send 2 representatives and, to maintain a proper balance with employer interests, 
the CBI should, as at present, continue to send 3 employer representatives. A 
proposed invitation list for subsequent meetings was circulated. It was noted that 
invitees could nominate someone in their place if they were unable to attend and 
that all papers would continue to be sent to the wider mailing list.   
Action Point: The revised membership list to be used for future meetings. 

1.2  The action points on the SRT online tool, and RTI penalties would be dealt with as 
substantive agenda items. It was noted that the UTR journey workshop report had 
been circulated with the Minutes and that a subgroup meeting on RTI had been 
arranged for 20 June. 

1.3 .  A final version of the new EP Appendix 4 arrangements was due to be published 
on or around 22 April together with a What’s New message on the HMRC website. 
Members had been provided with a copy.  HMRC confirmed that from April 2013, 
employers must have a signed agreement in place to operate the arrangement. 
Employers who currently rely on the wording without agreement are encouraged 
to sign up or operate PAYE for visitors going forward. Those with existing 
agreements should apply the new terms and conditions from April 2013 but do not 
need to sign a new agreement.  HMRC will send copies of the new agreement to 
employers who send 2012 Short Term Business Reports to HMRC. These reports 
are due by 31 May. HMRC confirmed that a UK company is not required to track 
visitors whose visits are solely to perform duties for a separate overseas entity. 
HMRC also agreed to consider the wording of the agreement in the introduction in 
view of the “60 day rule” when any future changes are made.  

1.4   It was noted that there were 2 questions on the Q & A log. Members were advised 
that the Treasury Counsel advice being sought by the US IRS was still awaited. A 
question was raised on whether treaty relief was available in reverse when an 
outbound employee returned to the UK as a short term business visitor to work in 
the UK on behalf of the overseas host employer. HMRC agreed to make further 
enquiries on this point 

  Action Point: HMRC would provide a response in the next Q &A log.   
 

 
2.  Statutory Residence Test (SRT) legislation, guidance and online tool 
2.1  HMRC provided an update on the revised legislation which had been published as 

part of the Finance Bill on 28 March. The SRT had become effective on 6 April 
although the legislation would not be final until Royal Assent in July. The 
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consultation phase was therefore over and the legislation could only be changed 
by amendment to the Finance Bill.  

2.2  HMRC outlined the main changes that had been made since the last draft of the 
legislation. A change had been made to the layout of the second automatic UK 
test of home to make the test clearer following concerns raised about its 
complexity. HMRC considered that the effect of the change was virtually nil. 

2.3   Two changes had been made to the sufficient hours test to firstly ensure 
employees do not have to work longer hours in the ‘right’ place in order to make 
up for hours worked in the ‘wrong’ place; and secondly to put the required 
calculations on the face of the legislation by means of the steps in paragraphs 9 
and 14, and the deductions from the reference period in paragraph 28. The 
changes looked extensive but in substance were not. 

2.4  Two changes had also been made with regard to International Transportation 
Workers. Firstly they must make at least 6 cross-border trips that begin or end in 
the UK which excludes people who never set foot in UK as part of their job, so 
that such people can get Full Time Work Abroad (FTWA) treatment even if they 
are transportation workers.  Secondly the terminology has changed so the 
language is now plainer which should make the definition clearer to not include 
just the transportation industry but also, for example, mariners.  

2.5  The sections of the Income Tax (Earnings and Pensions) Act 2003 (ITEPA) which 
are in point for Travel as Work had been made clearer. The rule is now clearer 
and the broad effect will be to restrict the circumstances when travel counts as 
work.  It was noted that there are complexities in the relevant ITEPA travel rules 
themselves.  HMRC will use the SRT guidance to point users to the help they can 
get with the ITEPA rules. 

2.6  A new automatic overseas test for people who die while working full time overseas 
had been introduced to ensure that non residence status is not lost simply 
because an individual didn’t work for the whole tax year. 

2.7  Changes had been made to the split years rules to deal with new cases for people 
who cease to work overseas, and accompanying partners.  Also accompanying 
partner cases have been made more flexible so they can join the working partner 
later, possibly in a different tax year. 

2.8  Members had raised a Case 6 transitional problem which HMRC acknowledged 
and was reviewing the issue.  

2.9  HMRC also acknowledged that members had raised an issue with termination 
payments that they were reviewing. 

2.10  HMRC also acknowledged that members had raised concerns about the 
interaction of the split year rules, where individuals were eligible for more than one 
of the cases.  The draft legislation requires individuals to use the case that 
maximises the UK part of the year.  Members said this gave rise to some bizarre 
results and that they would be lobbying for a change.  HMRC acknowledged the 
issue and said various other approaches could be taken, none of which were 
particularly simple, so it would be good to hear members’ views on what approach 
they would prefer, though no commitment could be given to any change at this 
stage. 

2.11 One member reiterated the view that the SRT legislation discriminated against 
Scotland because of the rules around travel as work, which would require some 
journeys between Scotland and a London airport hub to be counted as UK work.  
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HMRC said they did not regard the legislation to be contrary to the Human Rights 
Act.   

2.12 Some representations had been made for a post implementation review. No 
formal commitment had been made to do this, and there was no appetite on the 
official side to tinker in finance bills in the very near future, as it seemed better to 
let the new regime bed in for a number of years.  But HMRC suggested that the 
Forum could air any implementation issues at future meetings. 
Action Point: EPF secretariat to seek views as to whether SRT implementation 
issues should be on the agenda for the autumn meeting in October. 

2.13 HMRC provided an update on the guidance which is expected to be published by 
the end of April. The main contents were outlined and included sections on full 
time work, UK home, time spent in the UK, activities which amount to work, split 
year treatment, sufficient ties, temporary periods of non-residence, record keeping 
and transitional provisions. 

2.14 The SRT guidance is stand alone guidance which will be available on HMRC’s 
website. HMRC6 is due to be rewritten and will become RDR1 and will have links 
to the SRT guidance. This is expected to be published in the summer.  

2.15 HMRC provided a demonstration of the SRT online tool and worked through some 
scenarios. The tool aims to limit the number of screens that a user will have to go 
through so a decision will be provided to the user as soon as sufficient information 
has been entered. The result will be provided in a pdf format which includes the 
name of the user, the date, the decision and the information entered. HMRC hope 
to expand this to include an explanation of how the decision was reached. 

2.16 HMRC confirmed that help screens with links to the guidance would be provided 
and that the tool would flag any inconsistent information entered. The information 
entered would not be stored by HMRC. The possibility of introducing a review 
option of information entered before the decision was given was being 
considered. It was expected that split years would be included in a later version. 
Members suggested that Double Tax Treaties should be mentioned and noted 
that the final report didn’t mention Capital Gains Tax (CGT) although the test was 
to cover income tax and CGT. 

2.17 Members were reminded of the previous response given in January that the 
output of the tool will be ‘binding’ where individuals have correctly interpreted the 
test and input the correct data into the tool although it will still of course be open to 
HMRC to query the data entered. Members asked what would be the position if a 
technical glitch in the tool caused an incorrect answer to be given and would 
HMRC stand by that decision. HMRC promised to consider this point and report 
back. 

  Action point: HMRC to report back on the position if technical problems with the  
  tool caused an incorrect decision to be given.  
2.18 HMRC expected a pilot version of the tool to be issued for further testing and 

volunteers wishing to test the tool should contact HMRC.  
  Action point: Members wishing to be involved in testing the online tool should  
  contact Helen Page. 
 
3.  SP1/09 legislation and guidance 
3.1  HMRC provided an update on legislation which had been published as part of the 

Finance Bill on 28 March. Since the last meeting, HMRC had published a further 
consultation document with a revised version of the draft legislation and other 
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proposals for discussion and held a number of meetings with members of the 
Forum with an interest in the proposals. Five key changes have been made to the 
legislation. 

3.2  The transitional arrangements have been clarified so that individuals using 
SP1/09 before 6 April 2013 can continue to use SP1/09 until the point they are no 
longer eligible for overseas workday relief or they can still choose to use the new 
special mixed fund rules.  However, once they move to the new special mixed 
fund rules they cannot subsequently revert to using SP1/09. 

3.3  Individuals can now nominate an existing account to be their qualifying account.  
That is an easement on the SP1/09 rules.  If an existing account is nominated it 
has to be emptied of almost all funds before being nominated.  As some financial 
institutions don’t let you empty accounts without closing them, up to £10 can 
remain in the account when the qualifying payment is paid into it. 

3.4  The nomination can be made on the individual’s tax return at the end of the year 
rather than prospectively.  That removes something identified in consultation 
responses as a significant burden. 

3.5  The legislation no longer uses the concept of ‘mixed employment income’.  
Instead, any employment income that is received from the employment in a 
qualifying year can be paid into the qualifying account without tainting it.  
Employment income can include bonuses from earlier years or allowances that 
only relate to the UK or the non-UK duties rather than both.  

3.6  The rules around tainting of accounts are now more generous.  Individuals may 
now reverse two lots of tainting without affecting the status of their qualifying 
account – but a third error within 12 months will lead to disqualification.  However, 
HMRC understands that many individuals will nominate a different qualifying 
account for each tax year, so it would seem that, with a little care, few individuals 
will actually fall foul of the tainting rules.  And even if they do, they are allowed to 
nominate a fresh qualifying account for the remainder of that year.  

3.7  Where an individual discovers for the first time that they have made a mistake, 
they may actually have made a number of errors between the date of the mistake 
and the date of the discovery.  HMRC confirmed that the rules allow individuals to 
‘bundle’ the mistakes together and make the one-off transfer out of the qualifying 
account for all of them, and this is treated as a single tainting ‘event’.   

3.8  There were however some areas where HMRC had not been able to meet all the 
requests made in consultation.  Firstly, multiple qualifying accounts posed an 
issue so HMRC looked in more detail at the reasons why people might need 
multiple qualifying accounts. Two primary situations were presented where an 
individual is subject to a split payroll; and where they have a linked deposit 
account.  Split payrolls require an interaction between the normal mixed fund rules 
and the special mixed fund rules and HMRC considers that a single qualifying 
account under the current legislation works adequately in these scenarios. The 
analysis behind this is very complex so a worked example will be provided to 
members who require more detail. 

  Action point: HMRC to provide a worked example. 
3.9   Secondly linked deposit accounts had been raised as an issue but as HMRC was 

unclear how common it would be for people to make significant numbers of 
transactions from a deposit account in a year, it was difficult to gauge the strength 
of the argument for having such a provision bearing in mind the complexity that 
this would add to the legislation and the rules in general. 



 
 

 5

 

3.10 HMRC asked members to advise them of any scenarios that raised particular 
issues once the new rules were in place and would welcome views on whether 
further changes or additions would be desirable, and what members considered 
the priorities should be.  

3.11 HMRC confirmed that interim guidance was planned to be published as soon as 
possible and will take the form of Frequently Asked Questions (FAQs). HMRC 
intended to include answers to questions that had been raised through 
correspondence and asked for any questions that members consider should be 
covered to be sent to HMRC.  

3.12 HMRC expected some pages to be added to the Employment Income Manual to 
cover the new legislation and the FAQs to be incorporated into the manual by the 
end of the summer.  

3.13 HMRC said that the guidance would also cover transfers between a qualifying and 
 a non-qualifying account, and how to identify remittances of UK and overseas 
 earnings from a non-qualifying account, taking into account benefits provided in 
 the UK.   

 
4.  Real Time Information (RTI) Project 
4.1  HMRC provided an update on RTI penalties. HMRC had consulted on the new 

late filing penalty model and draft legislation and had held ongoing discussions 
with the RTI Customer User Group. Account had been taken of responses where 
possible for example certain easements to ‘on or before’ reporting and transitional 
arrangements for small employers until 5 October 2013 had been made. 

4.2  In designing the late filing penalty model. HMRC had listened to customers’ 
requests to keep it simple and incorporate concepts from existing penalty models 
already familiar to employers. Electronic default messages will be issued from 
October 2013 for information and from April 2014 a failure will incur a penalty. 
HMRC will apply only one late filing penalty per month rather than penalising 
every default although it recognises that for weekly paying employers, after the 
first default there is no incentive to file the returns due later that month so this 
approach will be monitored. 

4.3  The size of penalty will vary in accordance with the size of the employer based on 
the number of employees. For example, an employer with 1-9 employees will 
incur an initial penalty of £100 per scheme rising to £400 for employers with more 
than 250 employees. These amounts will be set in regulations to be published for 
consultation later in the year and HMRC will welcome views as part of the 
consultation process.  This meant that, ignoring the first default, the maximum 
annual fixed late filing penalties for a large employer would be 11 x £400 = 
£4,400. 

4.4  HMRC expects compliance with RTI to be high and accepts that most customers 
are compliant or doing their best to comply so these penalties should be seen as 
part of a wider compliance package. Missing data and returns will feed into 
HMRC’s risk assessment process and could lead to an employer compliance 
check and potentially expose the employer to behaviourally-based tax-geared 
penalties for incorrect returns. If reasonable care is taken in completing the return, 
then no incorrect return penalty will arise. However, if not penalising every late 
return within a month drove non compliant behaviour, then HMRC may revisit the 
penalty structure.  
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4.5  HMRC accepts that sometimes things can go wrong for employers and so, in 
order to help employers to meet their RTI obligations, HMRC will allow an 
employer to make one initial unpenalised default per year. However, this will also 
be kept under review for abuse. In addition, new employers will not incur a late 
filing default if the first return is filed within 30 days of making the first relevant 
payment. 

4.6  HMRC will raise penalty assessments quarterly. Where a return is outstanding for 
3 months or more, HMRC may impose an ‘extended failure’ penalty which will be 
calculated at 5% of the amount shown on the missing return and applied 
manually. HMRC anticipates this will only be used in exceptional circumstances 
and following a manual review. 

4.7  Some small changes have been made to Late Payment Penalties to cater for the 
in year application of RTI. The provisions include a power to set up a payment 
tolerance in regulations to allow HMRC to discount a small difference in the sums 
paid over in a PAYE period as compared to the sums shown as due by the returns 
received for the same period.  

4.8  HMRC considered that the introduction of RTI was proceeding well, with 300,000 
submissions received since 6 April.  

4.9  HMRC reminded employers to submit outstanding EP App6 and EP App7 
applications by the end of April. These forms will be revised to remove references 
to non RTI in April. Further tweaks will also be made in relation to Ordinary 
Residence shortly. 

4.10 More information about transitional arrangements to allow a relaxation of reporting 
arrangements for small businesses was published by HMRC on 25 March 2013.  
Expat employers may use this relaxation and those others listed under “Situations 
where employers will not have to report PAYE information ‘on or before’ the time 
they pay their employee” where appropriate for payments made by the UK 
employer. The common sense approach only applies to employment income paid 
in respect of employment-related securities and payments delivered by overseas 
employers and third parties for duties performed on assignment in the UK or 
overseas. 

4.11 The Finance Bill contains amendments to section 690 of ITEPA which will take 
effect from 6 April 2013. Those changes are subject to Parliamentary approval. 
Revised guidance for section 690 directions will be published in May.  The 
direction letters will cover applications for non resident employees, resident 
employees who are eligible for relief under the new rules and under the 
transitional provisions and applications in relation to the overseas part of a split 
year. Applications for 2013-14 can be made on the basis of the new legislation 
although directions issued between now and Royal Assent will include a caveat 
and will be reviewed should the legislation not be enacted or be subject to 
amendment. If the changes are not approved by Parliament HMRC will contact 
employers to explain what this means.  The PAYE Manual will also include the 
informal process for allowing directions where the employee is treaty resident in 
the treaty partner country.  

 
 
5.  NICs update 
5.1  HMRC was aware that some customers were concerned that HMRC had changed 

its practice regarding stock based compensation for cross border workers. In 
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particular, HMRC had not changed its practice of treating securities option gains 
chargeable under Chapter 5 of Part 7 as falling outside the scope of NIC where 
the employee was subject to coverage in a bilateral agreement country at the time 
of exercise, even if he or she had been subject to coverage in the UK when the 
securities option was granted.  HMRC apologised for any misunderstanding and 
confirmed that the existing practice had not changed. HMRC was aware that there 
was a gap in the NI manual on this issue so intended to update the manual with 
some information on this together with some common scenarios by the summer.  

5.2   Some members had asked whether the UK would negotiate reciprocal social 
security arrangements with India and China. HMRC explained that entering into 
such agreements would carry a significant cost to the UK because the number of 
inbound individuals benefiting from continued coverage abroad would 
substantially exceed the number of UK individuals continuing to pay NIC while 
abroad.  It made little difference in this regard whether the contemplated 
agreement was a full social security agreement or a contributions–only 
agreement.  For this reason successive governments had not wanted to enter into 
such agreements with India and China. HMRC confirmed that there were no plans 
to change the status quo.  

5.3  Some members suggested that such agreements would encourage free flow of 
employees and encourage business opportunities but agreed that there was little 
data and that it was difficult to quantify such benefits. HMRC at an official level 
would be interested in hearing from members of the problems faced by 
businesses in not having such agreements and any evidence or views they had 
on the benefits for UK businesses in having such agreements. 

 
6.  Compliance and procedural matters 
6.1  HMRC is aware of a number of issues in relation to NT tax codes and would like 

to invite members to a meeting on 30 April at Deloitte’s offices in 2 New Street 
Square office from 1pm to 3pm to discuss them further and achieve a solution. 
HMRC invited members to submit issues prior to the meeting. 

  Action Point: Members wishing to attend this meeting should contact Pam 
 Hughes and submit issues prior to the meeting. 

6.2  HMRC advised members to make change of overseas address notifications 
separately to the SA return as using the online option on the SA return  results in 
correspondence being issued as UK rather than overseas mail and can cause 
delays in releasing repayments to Expat customers. 

 
7.  Any other business 
7.1  Peter Ashby would no longer be representing CIOT at the Forum due to his 

retirement. Both Chairmen expressed their gratitude to Peter for his contributions 
to the Forum both as a previous Chairman and member and wished him well for 
the future. Rosa Tormo is also retiring after representing the CBI for many years 
and the Forum likewise extended all best wishes to her for her retirement.   

 
 
8.  Date of next meeting 
8.1  The next meeting will be held on 3 July 2013 at 2pm in the Auditorium, 1 Horse 

Guard’s Road, London SW1A 2HQ. 
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HM Revenue & Customs Joint Forum on expatriate tax and National Insurance contributions Q & A Log: introduction 
These logs contain answers prepared by HM Revenue & Customs (HMRC) staff in response to questions raised by members of the Forum. 
Where possible these answers will refer to guidance published elsewhere. The responses given in these logs are not expected to be comprehensive or provide a 
definitive answer in every case. If you have a specific query about a particular case you should contact HMRC in the normal way.   
HMRC base these answers on the law as it stood at date of publication and will incorporate answers given into the appropriate guidance manuals where necessary. 
HMRC will publish amended or supplementary guidance if there is a change in the law or in the department's interpretation of it. HMRC may give earlier notice of 
such changes through a Revenue & Customs Brief or press release. Taxpayers and their advisors should check that the answers given in this log have not been 
superseded by amended or supplementary guidance. 
Subject to those qualifications readers may assume the answers apply in the normal case; but where HMRC considers that there is, or may have been, avoidance of 
tax the answers will not necessarily apply. 
Neither this log nor its publication affects any right of appeal a taxpayer may have.  
 

Q & A Log – 11 April 2013 
 

 
 

 

No Question Answer 
1 With regard to EP Appendix 4 (Short Term Business Visitor 

Arrangement), could HMRC suggest methods for employers to 
track short term business visitors?  
 
 
 
 

HMRC expects employers to keep suitable records to track visitors for the purposes of 
EP Appendix 4. Arrangements may include capture and analysis of business travel 
bookings or expenses claims, using business visitor signing in books at sites or offices 
to capture payroll ID or internal record keeping for small employers. It is for the 
employer to decide the best system to suit his business. It must however be capable of 
been audited to satisfy both the employer and HMRC that it is fit for purpose.  
 
 

2 Could HMRC explain why it was taking so long to deal with the 
issues raised by Article 14 of the UK/US Double Taxation 
Convention (DTC)?   

At the last meeting concerns were raised in respect of ongoing issues with the 
interpretation of Article 14(2) of the UK/US Double Taxation Convention (DTC) where 
customers are seconded from US companies to work for companies in the UK.  The 
individuals are UK resident, US citizens (or US long-term residents) 
 
HMRC explained that its position was that where the remuneration was paid by, and 
the benefit obtained by, the UK company, the UK company was the real employer 
(sometimes referred to as the economic employer) and that under Article 14 (2) (b) of 
the DTC, the UK has the sole taxing right. 
 
Some customers consider that the employer, for the purposes of Article 14 (2), is the 
legal employer – in these cases the US company, meaning that the US has the 
primary taxing right and that the UK will give credit relief irrespective of whether or not 
the cost is borne by the US company. 
 
A substantial number of cases have been settled either by evidence of a recharge to 
the US Company or by a withdrawal of the claim to foreign tax credit relief.  
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No Answer Question 
In those cases where agreement cannot be reached HMRC have advised that the 
customer would need to make a Mutual Agreement application to the competent 
authorities (in this case HMRC and the IRS). We are aware that in one of the cases 
submitted to the competent authorities under the Mutual Agreement Procedure the IRS 
is now seeking advice from Treasury Counsel in respect of this issue. We do not know 
how long it will take for the IRS to obtain the Treasury Counsel advice or if this will be 
on a point of principle, case specific advice or if in fact the advice will be published as a 
revenue ruling. If the advice is case specific then it will have no precedential effect in 
other cases 
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