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1 Introduction 
 
1.1 In April 2013 HM Treasury published a consultation document setting out the Government’s 
proposal to introduce a special administration regime for payment and settlement systems1

1.2 The April 2013 consultation followed an earlier consultation in August 2012, “Financial 
sector resolution: broadening the regime”

. The 
proposal forms part of ongoing work by the UK authorities to introduce measures to deal with 
the failure of systemically important financial institutions. 

2

1.3 The consultation had also raised the question of what should be done about other types of 
financial market infrastructure besides CCPs, such as payment and settlement systems. Industry 
believed that action was necessary but that a full resolution regime might not be appropriate for 
these types of firm, which typically do not take credit risk nor concentrate financial exposures. 

, which asked industry what action should be taken 
to deal with the failure of various types of non-bank financial institutions and insurers. The most 
notable result of the consultation was the introduction of a special resolution regime for central 
counterparties (CCPs), investment firms and group companies in the Financial Services Act 2012. 

1.4 The Government, in consultation with the Bank of England and the then Financial Services 
Authority, concluded that action is required to deal with the systemic risk to financial stability 
posed by payment and settlement systems. The authorities also decided that a special 
administration regime is the most appropriate policy for dealing with the failure of this kind of 
firm, where the continuity of the firm’s services is paramount. 

1.5 The consultation document published in April 2013 set out the Government’s proposal: 

to introduce legislation allowing in certain circumstances for a special administration regime 
(SAR) to be applied to operators of recognised inter-bank payment systems, operators of 
securities settlement systems, and key service providers to these firms, in order to protect the 
stability of the UK financial system should any of these firms become insolvent. 

The document provided details of the proposed policy and asked industry for views on the 
suitability of a special administration regime, the features of the regime and the scope of the 
policy. 

1.6 The consultation ran from 25 April to the 19 June 2013, during which time the Government 
received ten written responses from industry (see Annex A for a list of respondents) and met 
with a range of industry stakeholders. This document summarises the responses received to the 
consultation and provides an update on the policy and its place in forthcoming legislation. 

 
1 https://www.gov.uk/government/consultations/special-administration-regime-for-payment-and-settlement-systems 
2 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/81400/condoc_financial_sector_resolution_broadening_regime.pdf 
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2 Summary of responses 
 
2.1 The Government received ten written responses to the consultation. The consultation asked 
seven questions, the responses to which are summarised in turn below. 

Question 1. Do you agree that a SAR would be sufficient to ensure continuity of service and 
therefore protect financial stability in the event that such an FMI was failing? 

2.2 Respondents unanimously supported the Government’s decision to take action in this area 
and agreed that a special administration regime would reduce the risk of disruption that a 
failure of a payment or settlement system could otherwise cause. 

2.3 The majority of respondents believed that a special administration regime was the best 
method for dealing with the failure of a payment or settlement systems. Two respondents 
believed that a special resolution regime (like that in place for banks and introduced for certain 
non-bank financial institutions like CCPs in the Financial Services Act 2012) would be preferable 
to a special administration regime. 

2.4 The Government agrees with the majority of firms that a special administration regime is the 
most appropriate regime for payment and settlement systems. Given that these firms do not 
take credit risk and generally do not concentrate large financial exposures, the objective of any 
regime should be focussed on what is important for this type of firm – the continuity of the 
firm’s critical services. Powers that go beyond a special administration regime are not deemed to 
be necessary for payment and settlement systems. 

Question 2. Do you believe that a) a power of direction for the Bank of England over the special 
administrator, b) transfer powers for the special administrator, and c) restrictions on early 
termination rights, would strengthen the capability of the SAR to meet its objective of 
maintaining continuity of critical services? 

2.5 Respondents unanimously supported the modifications proposed in question 2 and outlined 
in the consultation document: a power of direction for the Bank of England over the special 
administrator, transfer powers and restrictions on early termination rights. The SAR will therefore 
incorporate these modifications as proposed. 

2.6 The Bank of England will be granted the power of direction over an administrator. The Bank 
of England could give directions to the administrator if satisfied that it is desirable to do so, 
having regard to the public interest in: protecting and enhancing the stability of the UK financial 
system; protecting and enhancing confidence in it; and maintaining the continuity of critical 
services. This power would ensure that the administrator is best able to achieve the objectives of 
the SAR and could be used to provide clarity to the special administrator over how best to meet 
these objectives. 

2.7 Transfer powers will give the special administrator the means to transfer all or part of the 
business to an acquirer on an expedited basis. 

2.8 There will be restrictions on the early termination of third party contracts to ensure that crucial 
third parties, such as service providers, do not terminate their contracts with a payment or 
settlement system solely because of its operator’s entry into the SAR. A termination would be 
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undesirable where the contract parties continue to perform their contractual obligations as normal, 
and this provision will further strengthen the protection provided to the FMI’s critical services. 

2.9 One respondent highlighted the need for some qualifications to be made to the extent of 
the powers provided by these modifications. The Government agrees that appropriate 
safeguards should be included. For example, with respect to the restriction on early termination 
rights, critical suppliers may terminate their contracts if they do not receive payment over a 
certain period of time. 

2.10 A different firm stressed the need to ensure that the trigger of a SAR should be solely 
based on insolvency. The Government firmly agrees that an insolvency trigger (i.e. that the firm 
is unable or likely to become unable to repay its debts) is the only appropriate trigger for a 
special administration regime which, despite the modifications outlined above, is still at heart an 
insolvency regime. 

Question 3. Does the scope of this proposal sufficiently capture all systemically important 
payment and settlement activity that operates under UK jurisdiction? 

2.11 All respondents agreed that operators of recognised inter-bank payment systems and 
operators of securities settlement systems should be captured. Service providers are addressed in 
question 4. A few responses suggested that the Government may wish to consider widening the 
scope of the regime. 

2.12 As stated in the consultation document, domestic insolvency legislation cannot be applied 
to firms with a centre of main interest overseas. This means that the proposal cannot offer a 
guarantee of the continuity of service provision in all circumstances. Firms outside the UK may 
also provide critical payment and settlement services within the UK, or they may provide critical 
services to UK payment and settlement systems. Directly or indirectly, their disorderly failure 
could cause a significant disruption to the UK financial system. It is therefore important that 
action is taken to address this risk on an international level and the UK Government will push for 
progress in this area, for example by responding to the Financial Stability Board’s recently 
published consultative document on Application of the Key Attributes of Effective Resolution 
Regimes to Non-Bank Financial Institutions1, and the CPSS-IOSCO consultation on recovery tools 
for FMI2

2.13 The scheme companies operating payment systems will be in scope of the SAR if the 
payment system is recognised for regulatory oversight by the Bank of England under the 
Banking Act 2009. The scheme company of any payment system that is not recognised under 
the Banking Act 2009 and has not been deemed to be systemic will not be in scope of the SAR. 
This is the case for some payment systems which provide important services but which are not 
considered systemic. In this case, while a suspension of services in an ordinary insolvency 
procedure would cause disruption, it is not considered that it would threaten UK financial 
stability, and therefore there would be no justification for the SAR. The firm would go into a 
normal administration procedure. 

. 

2.14 If in the future a payment system not currently recognised for regulatory oversight is 
deemed to have become systemically important, then it will be designated as such under the 
Banking Act 2009, recognised for regulatory oversight in its normal course of business, and the 
SAR will apply if its scheme company becomes or is likely to become insolvent. 

Question 4. Should any service providers to FMI be subject to this proposal, and if so, how 
should these service providers be identified and captured for the purpose of the regime? 

 
1 http://www.financialstabilityboard.org/publications/r_130812a.pdf 
2 http://www.bis.org/publ/cpss109.pdf 
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2.15 The majority of respondents addressed the issue of service providers to FMI and all of these 
firms were in favour of the SAR being applied to key service providers. 

2.16 The consultation document suggested two alternative options for capturing key service 
providers: 1) to apply the SAR to any service provider that is subject to regulatory oversight by 
the Bank of England pursuant to an order made by the Treasury under section 206A of the 
Banking Act 2009; or 2) the provision establishing the SAR could allow for key service providers 
that are intended to be within the scope of the SAR to be designated by order of the Treasury 
for that purpose. Industry did not offer a clear view one way or the other. 

2.17 In consultation with the Bank of England, the Government has decided that a Treasury 
order for the purpose of the SAR is the most appropriate method to capture key service 
providers to FMI. In order for a service provider to be designated, the Treasury will have to be 
satisfied that the relevant recognised interbank payment system or securities settlement system 
will not be able to function effectively in the event of disruption caused by the service provider’s 
insolvency. As suggested by two respondents, the companies that this is applicable to shall be 
identified in consultation with the FMI which rely on these services. 

2.18 It was decided that it would be inappropriate to make an order under s.206A solely for the 
purposes of bringing a service provider within scope of the SAR. Section 206A exists for the 
purpose of subjecting a service provider to regulatory oversight by the Bank of England in the 
event that its existing oversight (via contractual arrangements with the scheme company to 
which it provides services) is insufficient to maintain stability. 

2.19 Several respondents noted that some key service providers are based outside the UK and 
that they would not fall under the SAR. 

Question 5. If you operate in Northern Ireland, we would appreciate your views on whether or 
not a) there are any companies registered in Scotland or Northern Ireland that would be within 
scope of this proposal, and b) any legislation to set up the proposed SAR should be extended to 
cover Scotland and/or Northern Ireland. 

2.20 The majority of firms that addressed the issue of territorial extent of the policy were in 
favour of the regime applying to the whole of the UK. No firms thought that Northern Ireland or 
Scotland should be exempt. 

2.21 The Government agrees that the SAR should apply to the whole of the UK. While the vast 
majority of firms in scope of this proposal are registered in England and Wales, a firm that falls 
into scope could be registered in Scotland or Northern Ireland in future. Financial stability is an 
issue which applies to the whole of the UK and it is important that contingency plans cover 
eventualities in all regions of the UK. 

Question 6. Do you agree that special arrangements are not required at this stage for other 
forms of FMI? 

2.22 All respondents were content that special arrangements are not necessary at this stage for 
other forms of FMI. The Government has no immediate plans for taking action to deal with 
other forms of FMI but will keep this situation under regular review. 

Question 7. Are there any other consequences of this proposed legislation which you think the 
Government should take into account? 

2.23 The responses raised the need for domestic legislation to be coordinated with international 
developments. The UK authorities continue to input into the international process on resolution 
arrangements for FMI and are closely monitoring developments internationally. There is still no 
firm timetable in place for European legislation in this area and so it remains important that the 
UK takes action now.  
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3 Next steps 
 
3.1 The information provided in this document provides a summary of the responses from 
industry to the consultation on the SAR for payment and settlement systems published on 25 
April 2013. 

3.2 The Government is making amendments to the Financial Services (Banking Reform) Bill that 
will introduce a SAR that is capable of applying to operators of recognised inter-bank payment 
systems, operators of securities settlement systems and key service providers to these firms. 
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A List of respondents 
 
Association of Business Recovery Professionals (‘R3’) 

Bacs Payment Schemes Limited 

Belfast Bankers’ Clearing Company Limited 

CHAPS Clearing Company Ltd 

Cheque & Credit Clearing Company Ltd 

CLS Bank International 

Euroclear UK & Ireland Limited 

ICE Clear Europe Ltd 

LINK Scheme 

Peter Bloxham 

VocaLink Limited 
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