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6" December 2012

Mrs Theresa May

Secretary of State for the Home Department
House of Commons

London SW1A DAA

Dear Mrs May

It is clear that an increasing number of non-motorway petrol stations are seeking and obtaining
licences to sell alcohol. To succeed in this they have to show, under 5176 of the Licensing Act 2003,
that the primary use of the site is.not as a garage. It seems surprising that so many should be
successful with such an argument. '

_whose MP is your PPS ~ Mr George Hollingbery), we have recently resisted such an
application. A licence was granted by the District Council Licensing Committee, but the Parish
Council succeeded in overturning the decision in the Magistrates Court.

It is understood that a group of local authority lawyers has asked the Home Office to clarify the
interpretation of the law as it relates to “primary use”. In the light of that, may | draw to your
attention the attached paper on the case in which | was closely involved an behalf of the Parish

Council.

In my view, the issues are clear. Petrol cdmpany applicants for a premises licence seem to be
advancing an argument that considers only the sources of income to the site operator and ignores
the much greater net income to the petrol company. Once the relevance of the latter is recegnised,
it becomes much clearer that the primary use of the site is as a garage.

I hope the attached paper may be of help as you consider this matter. Should there be any points on
which you, or your staff, would wish to seek clarification, please do not hesitate to contact me.
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ALCOHOL AND FUEL: DO THEY MIX?

Abstract

Section 176 of the Licensing Act 2003 does not allow the sale of alcohol at service étations on
motorways, or other major trunk roads, or in other locations where the primary use of the site is as a
garage (as defined). Drawing upon experience of a successful challenge in the Magistrates Court to a
District Council Licensing Committee decision to grant a licence for the sale of alcohol’, the author
reﬂecfs on the issues that arose in the case and makes suggestions as to possible steps that might be

taken to achieve a more appropriate and consistent means of determining the nature of primary use.

The changing nature of fuel retailing*

In the mid 1960s there were nearly 40,000 petrol stations in the UK. Now (2011 figures) there are fewer
than 9,000. This decline has occurred despite the substantial increase in car ownership from some 12
million to 35 million® over the same period. Whereas, initially, many retail fuel outlets were
independently owned or operated, reductions in numbers of outlets have also been associated with
greater concentration of ownership in the hands of the major oil companies and, more recently, the

hypermarkets/superstores.

The present structure of the market is shown in Table 1. it will be observed that, comparing shares of
turnover with shares of the number of outlets, hypermarket owned sites have much higher throughput
per site, while the lesser brands have much lower average throughput per site. The oil majors account

for as large a share of turnover as their share of sites.
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TABLE 1

STRUCTURE OF THE FUEL RETAIL MARKET 2011

Type of Business [ Outlets Outlets Turnover

. ) No. No. Share % Share %
Hypermarket operators 4 1,253 14.5 38.5
Qil majors 5 3,756 433 43.9
Minaor brands ' 10 1,767 | - 20.5 : 9.9
GB Qils 1,199 138 6.4
Unbranded 702 8.1 1.2
TOTALS*® 8,677 100 100

i

*Percentages may not sum to 100 due to rounding.

Source: Based on Forecourt Trader, June 2012, ‘Fuel Market Review’.

Several factors may explain the continuing decline in the number of outlets and the changing nature of
their ownership. These would include: the growth of motorway usage; changes in the structure of
grocery and supermarket retailing, giving rise to out of town shopping through hypermarkets and
superstores, with fuel retailing attached to those outlets; increasing competition between rétail outlets

and greater incentives for the major oil brands to own all stages of the refining and distribution process.

These changes are continuing. in the last 3 years, further sizeable declines in the numbers of Shell,
Texaco and unbranded sites have occurred. In contrast, there has been growth in the number of sites

under the Morrisons, Tesco and Gulf brands.

A substantial proportion of fuel retail sites now have a shop through which some basic snacks, groceries
and other essentials are sold. Most of the shops are small, with an average floor size around 60m?, and
average shop sales of about £540,000 p.a. As such, most shops do not satisfy the broad criteria in terms
of size, turnover and product range that would nbrmally justify their description as “convenience

stores”®, though they undoubtedly offer some convenience to those motarists who do buy from them.

However, the overail level of shop sales on petrol forecourts is not high. It has been reported that only

S0% of visitors to service stations buy convenience items there’. Various estimates suggest that for
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every 1,000 litres of fuel sold, shop sales amount an average to about £115. In cash terms, this suggests
that shop sales typically account for only 10% of total fuel and shop sales taken together at a garage.
The hypermarket fuel retail sites have less trade through their own shops, since such sales will mainly
have been made in the hypermarket itself. If those outlets are excluded, the average share of shop sales

to total sales on garage premises will be somewhat greater, but not substantially so.

Anather significant development is the number of forecourt shops seiling alcohol under licence granted
having satisfied the Licensing Authority that they were not excluded premises under Section 176 of the
Licensing Act 2003. It has been suggested that Total led the way in this®, and a consultant has stated
that he is currently obtaining two new licences for alcohol sales at fuel retail outlets per week®, Table 2
shows the di_stribution of shops and licensed alcohol premises amongst the different types of fuel
retailer. The detail behind this table indicates that Shell has a lower proportion of its shops holding an
alcohol licence than the other oil majors. While not shown here, in 2007 there were over 9,300 fuel
retail outlets, of which some 8,000 had a shop and around 2,300 a licence to sell alcohol™. Thus, over a
recent 5 year period, the proportion of garages with licences to sell alcohoi has risen from about 25% to
in excess of 37%. If only sites with shops are taken into account, the proportion with licences to sell
alcohol would exceed 40%, though hypermarket operators and those selling unbranded fuels tend to be

less likely to have licences for alcohol sales in their forecourt shops.
TABLE 2

RETAIL SHOPS AND ALCOHOL LICENCES 2011

I Type of Business Outlets Outlets with shop QOutlets with alcohol licence
L No. No. No.
Hypermarket operators 1,253 1,050 176*
Oil majors 3,756 3,691 1,883
Minor brands 1,767 1,630 417
GB Qils 1,199 1,022 681
Unbranded 702 491 114
TOTAL 8,677 7,884 3,271

*of which Sainsbury has 143.

Source: Based on Forecourt Trader, June 2012, ‘Fuel Market Review’.
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The growth in petrol retailers’ demand for licences to sell alcohol is noteworthy. The business case is
less easy to identify. It may be that it is consid_ered to represent a useful extension to the product range
on offer. It does not seem likely to be driven by high levels of profitability on alcohol, since gross
margins are understood not to be large and indeed are declining. in addition, costs of sale may be
higher with this category of product, especially in relation to the need to ensure that sales are not made
to underage customers. What does seem surprising is that so high a proportion of fuel retail outlets are

considered to have as their primary use non-garage activities, particularly sales from a shop.

The Law and its Application

The Licensing Act 1964, s3(4) disqualified premises primarily used as a garage from receiving a licence

authorising the sale of alcohol. This test of “primary use” continued into 5176 of the Licensing Act 2003:

“... No premises licence .... has effect to authorise the sale by retail or supply of alcohol on or
from “excluded premises”. These include “premises used primarily as a garage or which form

part of premises which are primarily so used” s176(2})(h).

Premises are classed as a garage if they are used, inter alia for the retailing of petrol and/or Derv.
However, beyond substantially reiterating the 1964 model for the exclusion of garage premises, the
2003 Act also added that if the conditions for the grant of a licence are not satisfied (at any time in the
fife of the licence) the licence ceases to authorise such sales, since the premises are then excluded®’.

This implies a continuing abligation to review the primary use of the site.

The interpretation of the concept of “primary use” is described in Home Office Guidance as based upon
“Intensity of Use” (5.23). This does not seem to add much by way of clarity, but in the next paragraph
{5.24) it is suggested the licensing authority may be able to use its case management powers to enable

further evidence to be obtained where there is insufficient evidence to establish primary use®.

While it may indeed be the case that the primary use of many fuel retail outlets is no longer as a garage,
there is an alternative interpretation which may be relevant. This is that licensing authorities have
possibly not been as diligent as they are required by the law to be before granting a licence for the sale
of alcohol. This may be because of a lack of clarity as to how “primary use” should be established.
indeed, given the length of time the broad criterion of primary use has been in force, rather little case

law appears to have developed on this particular issue. The main points of law established seem to be:
4
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e Figures [to demonstrate primary use] should be properly analysed and quoted net of duty and
VAT®, (It is not made clear that the deductions of duty and VAT should apply to both shop and
fuel sales. in reaching its finding that the primary use was as a shop the court assumed —
incorrectly we believe — that tax and duty on fuel sales represented as much as 85% of the

total}.

e “Customer lists” might be material to show t.he [relative] intensity of use of the site by
customers. These should distinguish: fuel only customers; non-fuei only customers; mixed fuel
and non-fuel customers. The use of other indicators cannot be ruled out, but what a site
looks like — whether a petrol station or not — is not relevant. Higher shop footfall figures would
be indicative of primary use (though this would be misleading if, as is often the case, fuel only

customers pay for their fuel in the shop).

® A licensing committee may ask questions and adjourn to seek more information to help it
determine primary use. Intensity of use would be potentially addressed by turnover figures®™.
In this case the appellant had refused to provide trading information, which one might argue
could have caused the application to be refused, since the burden of proof is on the applicant to

demonstrate primary use.

® The licensing function of an authority is an administrative one, not a judicial act. In the
Magistrates Court the responsibility for persuading the court to reverse the [local authority]

decision is on the appellant in the first instance®®

Perhaps some licensing authorities have determined their own criteria and expectations as to the
information they require in considering an application for the sale of alcohol at a retail fuel premises.
Bristol City Council is said to have.quite precise requirements as to the information to be collected and
presented, so much so that one consultant advised that he would not take a case for a licence to sell

alcohol at a petrol site in Bristol."

However, in other areas, it appears that the approach is less rigorous. This may well be explained by the
relative infrequency with which such applications are made, especially in rural areas. Thus, an
application by Shell for a licence to sell alcohol at Pool Bridge in Wharfedale, having been contested by
the police on the grounds that its primary use was as a garage, was not successful ét the licensing

authority, but was won on appeal, even though it was recorded that all proceeds from the sale of motor
5
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fuels belonged to Shell. The magistrates, revealingly, commented that “.. magistrates are not forensic
accountants” which, besides being a misrepresentation of the task in assessing primary use, seems
rather to call into question their understanding of the requirements of the law or their diligence in
applying it. If this is typical of even a small number of those charged with dealing with such
applications, there may need to be a review as to the way in which the law should be administered.
Fortunately, however, not all licensing magistrates’ benches have shown such reluctance to address the
issues. The following sections outline a case, in which the author was involved, where we believe the

Magistrates Court handled the matter with due care and understanding of the issues.
Consideration in the Distri uncil ticensing Committ

An alcohol licence application was received by the District Council from Shell on 17" August 2011 and,
following a consultation period, was considered on 7" October 2011. The Parish Council {not a statutory
consultee) had been alerted by members of the public to the application and concerns about its
implications. Having considered the matter, the Council decided to voice its opposition, fearing adverse
effects, especially in terms of the risk of an increase in anti-social behaviour, increased criminal activity
(drive aways without paying were already something of a problem at the site} and proximity to the local
primary school. Although competitive effects are not a factor to be taken into account, it was also
argued that the village was already well served by “on” and “off” licences. The Parish Council chairman

was nominated to speak on its behalf at the Committee hearing.

In support of Shell's application, two schedules were-submitted giving monthly figures of “customer
flow” from 1* April to 30™ June 2011. These were apparently sourced from EI;’OS Data and referred to
“shop only”, “car wash”, and “fuel only”. The first schedule was a table of the data and the second a pie
chart of the same figures. They showed that “shop only” customer flow exceeded that for “fuel only”,

with “car wash” a negligible contributor.

The report to the Committee by the Principal Licensing Officer drew particular attention to the issue of
primary use, commenting that “.....reference can be made t-o the intensity of use by customers” and that
“evidence such as customer lists may be material”. The police had expressed initial concerns abaut the
application but then withdrew, having agreed changes to same aspects of the application that are not

material to the issues discussed here.
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At the Licensing Committee, Counsel for Shell sought leave to introduce further material. This
purported to show, for the same three months, fuel sales in litres; gross margin on fuel sales per litre
(described as “at 0.005p” but actually calculated at O.Sp/litre!); “convenience store” sales and gross
margin on the sales “at 22%”; car wash sales and gross margin on these “at 12%”. A pie chart showed
the contributions of fuel (28%); convenience store {71%]); and car wash (1%) to totat gross margin, which

for those three months was shown to amount to ¢ £6,355 — a very small gross margin indeed.

While one objector present wished the figures not to be admitted, the Parish Councif chairman wished
them to be available, which they were. He had identified that there was no logic in the overall material
submitted on behalf of Shell prior to, and at, the hearing of the application. Combining the two sets of
figures allowed him to show to the committee that average sales per “fuel only” customer were an
average of about 4 litres, and average expenditure per “shop only” customer was about 20p. Such
figures were clearly counter-intuitive, but the committee was assured they were all correct. Subsequent
to the hearing, the Principal Licensing Officer asked for, and received, conﬁrmatioﬁ that all the figures

submitted were indeed correct.

Despite the clear inadequacies in the data which the Parish Council chairman drew out in his submission
to the Licensing Committee, the Licensing Committee did not adjourn the case to seek clarification or
further information. The submissions made on this were not fully minuted, although the
representations of other parties seemed to have been fully recorded; After subl:niSSiOns, lasting perhaps
90 minutes, the Committee and its legal adviser (but not the Principal Licensing Officer) withdrew for

not more than 30 minutes.

On their return, the Principal Solicitor announced the Committee findings, stating: “The sub-committee
considers from the available evidence that the convenience store is the primary use of the premises and
that alcohol can therefore be sold or supplied from the premises”. He later stated “The sub-committee

considered there was insufficient evidence to show that the licensing objectives would not be promoted

if the premises were permitted to sell alcohol, as the objections were based on speculation®®,

In a number of respects, the Committee’s conduct and its findings gave rise to serious concerns. In
particular, the willingness of the Committee to accept as reliable the data submitted by the applicant;
the inadequate minuting of some submissions; the failure to address adequately the requirements of

5176 of the Licensing Act 2003; the failure to adjourn to seek further and better particulars; and the
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rejection of all arguments and predictions as to what might happen if a licence was granted as “based on

speculation”, were, in the opinion of the Parish Council, all unsatisfactory.

The decision of the Licensing Committee caused considerable consternation in the village and faced the
Parish Council with some major issues to be decided. In particular, it had to consider whether an appeal
would be a proper use of public money, how costs and risk of a damages award could be mitigated.
Having received legal advice from a licensing lawyer, the Parish Council decided to appeal the decision
to the Magistrates’ Court. Legal assistance was given and Parish Council costs mitigated, and later
protected. The Respondents refused a suggestion that, as a means of controlling costs, ali parties
should jointly agreé to request remission of the matter for a full re-examination at the Licensing

Committee.

Reviewing the Issues

Further investigation and consideration of the issues following the decision to appeal and before the

actual hearing of it gave rise to a number of further concerns. In particular:

e The data presented in support of the application did not appear realistic, despite assurances an
behalf of Shell. Further exploration showed that budgeted, rather than actual data was being
presented. Consequently it was not audited and could not be assumed to reflect the reality.

Additional information continued to be suppiied late.

¢ Margins shown for fuel sales of 0.005p/litre (actually calculated, correctly, as 0.5p/litre) were
unrealistically low. We were reliably advised that a typical retail margin would be of the order
of 7-8p/litre. With a vertically integrated business, it was likely that the total margin would be

even higher.

 Margins on shop sales were shown as 22% for each individual month. The lack of variation was

surprising, indicating a lack of specificity.

s No information was supplied on the numbers of people that, on a particular visit to the site,
purchased both fuel and shop items. While this would not affect the relative balance in
customer flows between the shop and fuel, it indicated that the figures were not to be relied

upon. At the very least, the applicant’s information systems were lacking.
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e While it was recognised that the appearance of a site should not be the basis on which primary
use is determined, the claim that the shop, which was estimated to be less than 55 m?® in size
(much smaller than claimed in the original application), constituted a convenience store as

generally understood'’, was implausible.

e An overall gross margin implied to be of the order of £24,000 p.a. was certainly not sufficient to
meet the staff and premises costs, wastage etc. that would be involved in such a business

activity. More needed to be discovered as to how costs were met at the site.

There was therefore a need for greater clarity. This was raised in the first witness statement by the
Parish Council chairman, produced as it turned out more than five months before the Hearing took
place. No answers were farthcoming from Shell, even though it was made clear that if the respondent
could give meaningful explanations the appellant would reconsider whether an appeal was required on

this matter.

It seemed that the key issue concerned the role of Shell in the total activity of the business at that site
and whether Shell’s activities were fully reflected in the data submitted. The analytical concerns raised
questions about the benefits to Shell of vertical integration and the point at which profits were taken. It

also suggested that the Principal: Agent refationship needed to be explored and understood, in this case.

Organisational refationships in fuel retailing

As a result of further research and evidence provided on cross-examination at the Hearing, a number of
important points became clear. in 2005 Shell had moved away from directly managed or franchised
operations to adopt what is described as a “multi-site operation”, whereby self-employed contractors
are given the opportunity to manage and operate between 10 and 20 sites. {The contractor in this case
had 13 such sites). This was already a practice in the United States, where it was reported “The
operators’ main responsibility will be to meet Shell’s brand image and customer service standards while
maximising sales and profitability’®. The introduction of this arrangement into the UK was not without
its difficulties and it was reported that by doing so Shell had “.. seriously challenged its relationship with

retailers”™’.. It seems that other oil companies were also rethinking their approach to fuel retailing.
We were able to establish that, under the multi-site operation arrangement, Shell:

e Owns the premises and the premises licences (it was the applicant for the licence in this case).
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® Owns the fuel throughout the operation and takes all the proceeds from the sale of motor fuel.

e Allows, to the operator, a “fuel volume commission” (0.5p /litre on standard grade products and

1p/litre on premium grade), rather than a margin as such.
e Allows an overall gross margin of 22% to the operator from shop sales.

¢ Largely determines the product mix in the shop and prices of fuel and shop goods, taking a

royalty on all shop sales.
e Pays staff costs up to an agreed level, rates, depreciation, repairs and maintenance.
e Specifies the accountant to be used by the operator,

Fram this it can be seen that.an arm’s length relationship between Shell and the site operatar clearly
does not exist. Rather, in almost all respects, it is Shell that drives and determines the key aspects of the
business. This means there is a strong Principai dealing with a weak (in bargaining and decision taking
terms) Agent. The role and receipts of the Principal must therefore not be overliooked in assessing the

primary use of the site.

Establishing primary use of the premises

Having clarified the business relationship between Shell and the operator, the next task was to try to
establish meaningful and accurate data to determine the primary use of the site. This still proved
difficuit due to continuing use of budget figures rather than actuals; the failure to analyse point of sale
data to establish the number (or proportion) of people buying both fuel and shop items; late discovery
that users of an ATM machine on the shop wall were counted as shop customers although the machine
was neither the responsibility of the operator, nor provided any financial benefit to him — the proceeds

being shared 50:50 between Shell and the company supplying the machine.

Table 3 shows considerable variation in the claimed customer footfall from different sources. The first
column is the product of turning three month data provided with the licence application intc an annual
figure (seasonal variation did not appear to be a particular problem). The use of the word “only” against
convenience store and fuel numbers does not clarify the true nature of the transactions at the site since,
apparently because of data processing difficuities, the applicant could not identify purchasers of fuel

and of shop products together. it has to be said that the larger number of convenience store purchasers
10
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reported compared with fuel purchasers is surprising, although fuel purchasers are subject to strong

encouragement to buy confectionery and other promotional lines at the till. The inclusion of more than

55,000 users of the ATM at the site as convenience store customers was incorrect »an‘d should have been

disclosed at a much earlier level by the applicant.

TABLE 3

ANALYSIS OF CUSTOMER FOOTFALL 2011

Customer Category Submission to Licensing | | Witness Submission to Revised Witness

Committee’ Appeal Hearing Submission
Convenience store only 368,316 272,3017 404,936°
Fuel only 328,632 185,800 282,833
Car Wash only 3,036 1,300 2,418

' 3 month figures x 4

%includes 55,860 ATM users.

Table 4 reveals considerable variation also in data submitted for the same calendar year 2011 between

different witnesses on behalf of the applicant. Only one, very late, submission was based on actual data.

L1
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TABLE 4

SALES AND FINANCIAL DATA 2011

Source Submission Operator’s Operator’s Sheil Manager's
to Licensing submission to Further Submission to
Committee’ Appeal Hearing Submission'’ | Appeal Hearing'?

Fuel sales, litres 1,435,260 8,484,977 8,500,562 9,337,948

Gross margin on 7,176° 42,425° 45,314’ 49,858*

fuel sales® £

Convenience 81,380 502,669 501,382 538,795

store sales £

Gross marginon 17,904 110,587 171,079° Ay

Convenience store sales £

Car wash sales £ 2173 8,462 8,456 N/A

Gross margin on car wash £ 260° 3,808° 8,456 | N/A

' 3 months data x 4.

? Also described as “fuel volume commission”.

* @ 0.5p/litre.

‘@ 0.53p/litre, presuma bly reflecting higher commission an premium grade sales.

* @ 22%, seemingly a fixed rate, irrespective of the margin actually earned.

® This represents 34.1% of sales and appears to include the royalty taken by Shell.

’ Described as “net shop income”, after deduction of a royalty to Shell of £63,978 (11.8%) and shop loss
of £4,085.

‘@ 12%.

? @ 45%, the cash margin was incorrectly shown as £2,047 in the first instance.

' @ 100%.

™ In this submission an overall “net profit” of £189,368 was shown. This included a “Fair Share
Adjustment “of £30,053 but excluded royalties of £62,530 and other costs and expenses of £3,004.

" This appears to be targeted or budgeted data.

12
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The picture was, however, becaming clearer. On the basis that the margin to the oil company is of the
order of § — 10p/litre (since it takes all the proceeds from the sale of fuel at the site) the gross profit to
Shell from fuel sales in this case would be in the range £425,000 to £850,000 p.a. From this, must be
deducted the fue! valume commission payable by Shell to the operator of approximately £50,000 p.a.
But to this is then to be added back royalties to Shell deriving from shop sales. These amount to about
£60,000. This indicates that Shell's “take” from trading at the site is probably not less than £450,000
p.a. and could be considerably higher. However, Shell has outgoings in terms of staff and premises

costs, but these are unlikely to exceed £50,000 - £60,000 p.a.

In contrast, the site operator is allowed a gross margin of 22% on shop sales — say £110,000; receives
fuel volume commission of about £50,000 (allowing for the higher commission on premium grades), but
has to pay £60,000 in royalties to Shell in relation to revenue from the shop and car wash. The operator
also incurs costs of some £3,000. This indicates a net “take” to the operator of just under £100,000.
The income to the operator is therefore probably about 20% of the total net income generated by the

site.

From another angle, if the average price of petrol/litre over the calendar year 2011 can be assumed to
have been £1.30, the gross value of the fuel sales at the site was in excess of £11 million. While any
comparison between fuel sales and shop sales must make allowance for the incidence of duty and VAT
(which together represent about 61% of total retail value), net turnover at the site from fuel sales would
be around £4.5 million, which is considerably greater than gross shop sales (presumably after VAT has
been deducted) of just over £500,000. This ratio of shop sales to net fuel sales of about 10% is roughly
half the average for the industry as a whole®, but even a ratio at the industry average would go

nowhere towards challenging the conclusion that the primary use of the site is for fuel sales,

Thus, it was clear there was a strong basis on which the appeal should be taken forward, arguing that
the primary use of the site was for fuel retailing and that the Licensing Committee had reached a wrong
conclusion. it was apparent that previously the use made by, and commercial returns to, Shell, had not
been taken into consideration. The issue was not the relative net income made by the operator of the
site from fuel sales and shop sales respectively, but the primary use of the site as a whele. This

necessitated full consideration of the net revenues to Shell as well as to the operator.

13
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In the Licensing Committee’s decision, considerable emphasis was placed on the finding that the primary
use of the site was as a convenience store. Considerable time was spent researching this aspect and
demonstrating that in terms of the shop’s size, product range and brand choice, it did not satisfy
reasonable criteria for classification as a convenience store. This was still a matter of significant
contention at the Appeal Hearing, where a witness for the applicant also claimed that certain goods and

services were available at the shop, which they were not.

During the hearing, it became clear that the real argument that was being advanced on this was that the
items sold were primarily for the convenience of the travelling consumer - we describe them as
primarily “snack and graze”, rather than constituting a convenience store as such. It was surprising
that the applicant continued to argue so strongly on this point since industry data suggested that only
21% of shops on UK dealer forecourts justified the term convenience store (28% of Shell shops)™, The

relevant proportion in 2005 was 14% (Shell 17%).%*

Appeal Hearing and Judgment

The Appeal Hearing before three lay magistrates took place on 21%, 22™ June and 18" July 2012 when
judgment was also given [ater that day. Following an unsuccessful procedural manoeuvre by Counsel for
Shell asking for the Appeal to be struck out on grounds of abuse of process, the Parish Council called one
witness —its Chairman. The District Council relied on the evidence of its Principal Licensing Officer as to

process. Shell called three witnesses.

Throughout the proceedings, it was clear that by their attentiveness and questions, the lay magistrates

were fully engaged with the case.

Having heard the witnesses and received the submissions of the solicitors/barrister for the parties, the
justices retired and, about three hours later, returned to deliver their judgment®. Their main findings,

in 27 concise and clear paragraphs, with an appendix listing cases to which they had referred, were:

e Itis for the court, in rehearing the case, to consider the issue of primary use ~ a stance that was
also taken in Murco. {f the court is not satisfied that the primary use is not as a garage, they

must consider whether the Decision by the District Council was wrong and, if so, act accordingly.

e Use of the premises may be ascertained in a number of alternative ways: financial turnover and

number of customers have been recognised by the Appellant Court as salient considerations.
14
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e The Licensing Committee failed to provide any detail of the process and reasoning by which it

reached its decision.

e Concern was expressed at the failure to submit details of joint fuel and shop purchases on

behalf of Shell.

» It was difficult for the Justices to treat the data submitted on behalf of Shell as reliable. Strict
financial comparisons between shop and fuel sales are inappropriate since tax and duty must be
deducted, thus making “what might be a black and white calculation slightly “grey””. The heawvy
involvement of Shell through ownership of the site and allowances to the retail operator
indicate that the commercial relationship was not an “arm’s length” one but “extremely close

and heavily intertwined”.

e The pattern of customer sales is not necessarily indicative of “use”; the skew in the sales data is

such that the figures did not portray those generally characteristic of a convenience store.

e The District Council Licensing Committee did not need to find that the primary use was as a
convenience store, but that decision was made on erroneous data. The s176 challenge was not
notified in advance but was well founded, though the Justices felt that the discrepancies ought

to have been apprecfateid.

* The Justices were unimpressed with the District Council’s evidence as to how they would police
the issue of primary use and also unimpressed with the applicant’s evidence as to how they

would remain within the law.

o The (applicant’s) evidence failed to demonstrate in terms of financial or customer information

that the premises are not primarily used as a garage.

e The decision by the District Council’s Licensing Committee was based on erroneous and limited
data and was wrong on the s176 issue. It is not likely that appellants could supply alternative

data.
o In the court’s view, the primary puli of the site to the public is as a garage.

The appeal was therefore upheld and there was considered to be no reason to remit the matter to the

District Council. The court gave a final determination and refused the premises licence for the site. The
15
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normal time (three months) within which the indicated challenge to the High Court would normally be

allowed has now passed, no appeal having been lodged.
Reflections

The experience recounted in this paper, if generally typical (as seems likely), requires some urgent
action in order to sustain the intended force of the law prohibiting the sale of alcohol from “garage”
premises. This requires clarification of the criteria for establishing primary use, and diligence on the part
of licensing authorities in applying the law correctly. Given the high proportion of forecourts that have
shops and the significant proportion of those that have a licence to sell alcohol, there may be a strong
case for an initiative {perhaps by the police or trading standards authorities) to confirm that in all such

cases the primary use of the site remains not as a garage.

There is a need for greater attention to, and clarification of, the evidential basis on-which primary use is
established. Qur experience was that much of the evidence submitted by the apf)licant was not fit for
purpose, as it was: budgeted rather than actual; inconsistent between witnesses; incomplete; and not
giving the full picture as to the use of the site overall. Rather, it tended to focus only on the sources of
revenue to the site operator, ignoring therefore the {substantial} financial returns to the oil company.
What is required therefore is a full consideration of all aspects of the Principal: Agent relationship,
including disclosure of the contractual basis of their arrangements. If the significant power of, and
benefit to, the Principal are hidden from scrutiny the conclusion as to primary use will inevitably be

seriously flawed.

Although some case law has referred to the potential of “customer lists” in establishing primary use, this
does not seem an operational concept. Customer flow data may be more useful, but this too is likely to
be of limited value since, even net of tax and duty, on average customer outlays on fuel are likely to be
much greater than those on shop items. Furthermore, it seems some shop user numbers may be
inflated and/or double counted where users of a separate ATM machine are included. However, in
practice it seems data on mixed shop and fuel customers is not being provided. It is false to imply that

forecourts only have “shop only” and “fuel only” customers.

Once tax and duty are deducted, from both fuel sales and shop sales, there seemns to be no reason why

net turnover on fuel sales and sales of shop items should not be used as a straightforward indicator to

16
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establish primary use. If there is a wish to “drill down” to some measure of profit, all revenues and

payments must be taken into consideration for both the Principal and Agent.

Finally, economic analysis encourages the use of the counter-factual to address such questions, while
business strategy seeks to identify the key drivers in the value chain. Both are therefore focusing on the
primary reason why the site has its present use and the main reason why people patr‘onise it. Thi.s can
be turned into an empirical guestion: if the site had no petrol to sell for some days {e.g. due to a fuel
delivery drivers’ strike), what would be the effect on shop sales; and the obverse — if the shop was
closed for a few days (e.g. for refurbishment) what would be the effect on petroi sales? {n the case
discussed in this paper, both those scenarios had occurred in recent years. Despite our requests for the
data on their effects, this was not provided. !f petrol sales are likely to hold up better to the shop
closure than the reverse, this is another way of demonstrating that the primary use of the site is as a

garage.

FOOTNOTES
! Business and Economic consultant; Chairman, Rowlands Castle Parish Council.

? Thanks are due to all colleagues who assisted in this case and had the confidence to see it through.
Particular appreciation is due to Greg Beckett-Leonard, Brian Harpur, Lisa Walker and Bill Wilson. Our
specialist licensing solicitor, Julia Palmer, handled the case in the Magistrates Court admirably and has

made helpful comments on this paper.
? Rowlands Castle Parish Council v EHDC and Shell UK Products Ltd ...

* Much of the data in this section is drawn from, or based upon, Forecourt Trader, “Fuel Market
Review”, June 2012.

* Petroleumn Review, Retail Marketing Survey”, March 2011.

® The Association of Convenience Stores represents this section of retailing and advises that few

forecourt shops are members,

” Petroleum Review op. sit.
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® Oral evidence, Mr R Doyle at Appeal Hearing.
? Oral evidence, Mr C Lockett at Appeal Hearing.

' Forecourt Trader, “Fuel Market Review” June 2008.

" paterson’s Licensing Acts 2012,

”Home Office, Accepted Guidance Issued under Section 182 of the Licensing Act 2003 (April 2012).

"? Greene v Inper London Licensing Justices, QBD 1994, 19LR13.

1R v Liverpool Crown Court ex parte Godwin 1998, 38LR21.

' R {on the application of Murco Petroleum Ltd v Bristol City Council) QBD 2010, 83LR19.

'R (Hope and Glory Public House {td) v City of Westminster Magistrates EWCA 2011, 84LR39.

' Oral Evidence, Mr C Lockett at Appeal Hearing.

'8 East Hampshire District Council, Minutes of the Licensing Sub-Committee Hearing held on Friday 7"

October 2011.
. Y see footnote 6 above.

*® convenience Store News June 2002.

! Forecourt Trader May 2005.

2 Forecourt Trader June 2012 op .cit.

23 le'

 Forecourt Trader lune 2005 op. cit.

% See summary and full citation in The Institute of Licensing 5 December 2012,
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