Review of the Public Sector Equality Duty (PSED)

Note of site visit: A County Council

The Chair and members of the PSED Review Team visited a county council and met with senior officials and elected members, representatives from the council’s legal, procurement, HR and equality departments, to discuss the impact of the Equality Duty in their areas. 

Key points from each meeting are below.

Meeting: Equalities leads

· The council covers a diverse area, with a mixture of urban and rural communities. There are a high number of different languages spoken in schools – over 100. 
· The authority has a dedicated group which looks at all decisions from an equalities perspective, and considers the different protected characteristics. 
· Rurality will also be considered at future meetings, and they are considering bringing in other areas as well. Currently impact on the environment and health and safely are not looked at in a detailed piece by piece way. 
· [bookmark: _GoBack]Rurality is seen as the main determinant of inequality in the region, and a conference is being arranged for front line practitioners which will encourage them to think about those inequalities.  The usual statistics based on wards often average out deprivation and hide the fact that there may be a very wealthy household that brings up the averages of the surrounding tied cottages.   
· Each Directorate reports on diversity each calendar year.
· The information provided to the review team has just been updated following a wide ranging consultation.
· The Local Authority does not support parishes with regard to meeting the duty, although it has been included in the contract for the Community Action organisation that supports voluntary and community groups.
· There is a standard pre-qualification questionnaire for commissioning.
· It is recognised that disclosure can be a problem affecting the reporting of diversity data and quite a lot has been done with staff to encourage them and make them aware of the business benefits of sharing their details e.g. HR director has issued a personal commitment to support LGBT staff to encourage reporting.  
· Since publishing data under PSED, the authority has become aware of gaps in the data held on service users. They are working on a directorate basis to fill those gaps e.g. Adult Services has written to all its contractors to ask what is known and how it can be improved.   
· It is recognised that there is a need to find better ways of approaching the gaps. 
· The LA has previously worked towards the Equalities Standard for Local Government and achieved a particular level, but the decision was taken that it was not the best use of funds. Instead they will aim to get peer support from a County Council that has achieved excellence. 
· Desk based research has been carried out on other councils’ approaches.
· Although the LA is responsible for educational attainment, they are losing levers as more schools become academies. Governors’ training is still the responsibility of the LA so that will remain one of the few remaining levers. 
· Policies are developed by individual schools and there are no central requirements for schools to complete EIAs. Guidance is issued centrally, but there is no requirement for schools to take up the support available from the Learning Improvement Service. 
· There are no other comparable services that are dealt with in a similar way. 
· Fire Authority is in-house and requirements are built into the contracting system for Health. 
· EIAs – producing EIAs are viewed as being a way of demonstrating that ‘due regard’ has been a part of the decision making process. 

Meeting: Political Leaders

· The Cabinet has 8 members, which follows the average structure for a county council. 
· The Cabinet member for localities acts as a community local leader and aims to link community groups in different areas with the aim of working together to identify solutions for local issues. The aim is to empower local councillors in communities and create a partnership working environment. The council leads the discussions. 
· The Council screens all new policies or major policy changes and determines whether a full EIA is required. 
· The Council does not have a list of subject or areas which should be covered by this process but do not tend to complete them for changes which do not require organisational/change management decisions, changes on staffing decisions or technical guidance e.g. fire orders where it is apparent that there are no differential impacts on people. 
· Policy changes where it is likely that there will be no equality impacts, such as road transport projects, would require a light touch screening as it would be unlikely that an EIA would be needed.
· There has been a move towards a more relevant and proportionate approach towards equalities analysis. 
· There is a pressure on directorates to produce equality actions and this has resulted in a large number of equality actions across directorates (over 150 at present). 
· The Council wants to keep a good record of how equalities have been considered and sees EIAs as a good way of demonstrating this. The Council has faced two challenges on equalities. 
· The PQQ includes a question on whether the company complies with equality legislation and can include contractual requirements on equality considerations.
· Although, it is unlikely that suppliers will answer no to the question of whether they comply with the legislation, it is included in order to enquire about the contractor’s general awareness of equalities issues.
· PSED can create a culture of precautions and ensuring that all protected characteristics are considered in procurement. Resources can be stretched if trying to undertake engagement with different equality groups.
· For each new policy or major policy change, an initial screening is completed to assess the potential impacts on different groups with protected characteristics and determine whether a full Equality Impact Assessment (EIA) is needed. EIAs are not completed for organisational/change management decisions, changes on staffing decisions or technical guidance e.g. fire orders where it is apparent that there are no differential impacts on people. 
· The current process for EIAs is relevant and proportionate. EIAs are not completed just to comply with legislation- it is used as a tool to design services. 
· This is why the Council have chosen to extend the list of characteristics to include ‘rurality’. 
· The Equality and Human Rights Commission (EHRC) requests information on how organisations are meeting the specific duties and PSED. EIAs help to demonstrate how equalities have been considered.   

Meeting: Procurement & Commissioning 

· The Council uses a pre-qualification questionnaire. With a restricted procurement approach, which is not often used now, the questionnaire is used to whittle down the tenders. 
· With the more common open procurement process, the questionnaire will still be requested or submitted but all tenders will be assessed completely. Any data submitted may be developed further, depending on the contract.
· The commissioning process asks for minimum standards. These are varied depending on what is being purchased, but organisations applying to work with similar customer groups will usually have the same questions. 
· Service users are included in the process where possible e.g. young people added in some standards to a tender for foster care. 
· Examples are asked for as they are more revealing than what a policy might say.
· Monitoring is a vital part of the procurement process; a company can’t be judged by what is on paper and whatever is in the contact should flow through the contract. Too often things aren’t looked at until something goes wrong. The monitoring form was often not being completed so it is being amended to make it more meaningful for providers.
· Contract management is seen as an investment by the private sector, but while attitudes are shifting it is still often seen as a cost by local government. 
· Equality is included in the questionnaire to show how important it is to the council- it is important to them to have some social responsibility.
· It was agreed that the client is the priority, and bringing in more standards can enrich the client’s experiences. It may be the provider community that tends to make the most noise, but that doesn’t mean they should be listened to over the young people or other clients.
· Form filling was not as issue if you could identify the beneficial impacts on service users. 
· Equality requirements were not seen as a barrier to organisations bidding for contracts.
· A participant commented that all contractors, regardless of size, tended to have an equality policy and it is a matter of course for even the smallest daycare provider. If a company does have problems fulfilling the requirements it should be able to approach the Chamber of Commerce for help.
· While it is inarguable that a larger company can spread its costs, it makes good business sense for a small business to have a proportionate policy.
· Fulfilling equality requirements can become second nature; it is financial requirements that can represent the biggest barrier to successful bids.
· A participant from an external provider commented that they had been previously obliged to complete EIAs for all new services/policies and this was onerous. 
· The council do not view EIAs as being burdensome and find that they do help to identify issues that are not immediately apparent. However, the council is now moving towards a more outcome based, mainstream approach.

Meeting: Chair of a Staff Diversity Network
· Wide role of network (to give voice to protected groups from the community, became more aware of role of equalities officers). Staff networks exist for LGBT, BME, women, faith and disability issues. Some networks more active than others, all are covered by staff pages on intranet.
· Local authority staff have been “galvanised by the gay marriage issue” and prominence of LGB&T network has increased recently. This was partly because there had been a lot of local media coverage about gay marriage. 
· Chair of LGB&T network sits on the council wide group which considers the equalities implications of all policy decisions made by the council, as do all the other Chairs of the staff networks. 
· Bringing chairs of equalities networks into the council’s strategic board was also really helpful in terms of embedding the duty and making every single officer aware.
· A meeting of staff network groups and councillors has been scheduled, in the form of a market place day, which will enable corporate/political leaders to liaise directly with staff equalities networks for input on key issues such as core training for staff. This open form of dialogue is a good way of consulting staff and avoiding complex bureaucratic processes.

Meeting: Legal Services

· The organisation is big enough organisation that it is easy enough to think of specific groups, so doesn’t get overlooked. Any problems are usually down to a failure to understand the needs rather than overlooking the issue entirely. 
· Is not aware of any cost/benefit analysis being completed in relation to the PSED.
· Legal professionals in a public body tend to be always conscious of the Duty, and do not consider it burdensome when considered proportionately. 
· There are quite a lot of legal challenges, but they are often without merit. Those that do have merit usually involve big decisions where the details have been missed. 
· A challenge involving the council related to an outsourced service, and due regard was not properly given. There would be less risk in keeping it in house. 
· Nominally the Equality Duty is passed over to the external provider, but responsibility ultimately falls back on the local authority.
· Risk is minimised by the presence of the equality team, who can give advice if people go to them. It is a good service but not always used and reports can go to cabinet that have been written by people with no equality training and who have not used the Equality Team’s expertise. 
· Authorities often fail on challengers where there has been a failure to consider a group. 
· Risks are likely to increase with further cuts. Legal challenges are more likely when people’s expectations are not being met. If cuts are made to adult and community care or school transport there is a real potential for challenge. 
· The EHRC guidance is useful, particularly the case studies which make it much more accessible. 
· Where services are outsourced they then contract service such as cleaning themselves, with the audit process to check that they’re doing what they ought to. It is not legal services role to support them although they can provide advice.  
· EIA’s are not carried out for minor issues. They are not just treated as tick box exercises but that can reflect how the courts see them, focussing on the letter not the spirit of the law. The Equality Team need to make sure that the message gets out not to panic about EIAs.

Meeting: Equality Analysis 

· The Council has a dedicated group which consider equalities for new policies or services. 
· The purpose of the group is to screen new policies to determine whether a full assessment is needed, consider the EIAs that have been produced, query information provided and provide clarification.
· The group meets once a month for 2 hours at a time. 6/7 people attend (across all directorates). Quorum is currently 5 although this may be reduced. Members of the groups are ambassadors to champion the PSED within their in Directorates. 
· Members attend with lots of different hats on e.g. commissioning, resource management etc. 
· The group only considers equalities issues, although recently (in past month) the group has made the decision to incorporate rurality in the EIA process. There is a separate group that looks at health and safety, environment, economic impact etc. The difficulty in expanding the group’s remit would be ensuring members have expertise as other areas work very differently to equalities. 
· There has been some desk work done within the council about how other local authorities do it. The council viewed the group as the best way of ensuring that equalities considerations were embedded across the council.
· It is not a confidential group and its decisions are open to public scrutiny.
· Council is considering creating an external reference group that would seek views from communities.
· No available evidence/analysis on costs and benefits of having the PSED and tracking outcomes.
· Previous challenges faced by the council were due to paying too much attention to mitigation / economic issues and inadequate consultation.
· Authorities could take two types of approaches when resources are stretched – not considering the issues and dealing with challenges when they arise or investing in working closely with communities (using mechanisms such as the equalities group or external reference groups) in the hope this will stop challenges in future.
· Previously there were equality action groups sitting within each directorate. Having a central group with representatives across different areas provides a good opportunity to embed equalities throughout the organisation and within the senior management team.
· The challenges faced by the council have been good case studies and provided valuable lessons. The council wants to do it right first time and does not want to waste time and resources on poor outcomes for communities and unnecessary legal challenges. 
· In the past, the council were not explicit about the equalities dimensions of commissioning, but now these are being incorporated into considerations by the group. The council has produced a good practice guide for commissioning and guidance which includes a section on the Equality Duty. 
· The council seeks to take a proportionate approach to commissioning and would not expect a small organisation for a small contract (£5-10k) to produce a full suite of policies. The council works with VCS organisations to establish minimum standards.
· The council considers equalities issues in terms of positive outcomes for the region and would probe at interviews rather than asking throughout tender documentation.
· The council would only ask for EIAs internally (seen very much as the council’s role to produce these) and there is no expectation that an external contractor would need to produce an EIA.
· Not every policy goes to the dedicated equalities groups. The guidance advises that they group should see all priority policies i.e. those that have a big impact on community / commissioning/ specs for commissioned services and contracts and all Cabinet decisions. 
· The Council’s equalities group would not expect to see anything bound by technical guidance or Government legislation.
· EIAs were still needed and seen as being useful as the council was in the process of raising awareness and embedding the duty.
· There was a general sense that equalities issues are being embedded as it was being considered at a senior level.

Meeting with Adult and Community Services and Social Work Services

· The Adult Social Care assessment function continues to be delivered in-house. A number of previously provided ‘in-house’ services have been divested, including Residential Homes for Older People, Learning Disability Residential & Day Support Services and Sensory Services. 
· Equality within service provision and access to services is important. There is a real commitment to ensuring people’s diverse needs are met in the way they would wish. There is an acknowledgement that this is not always easy. 
· The County is becoming increasingly diverse and the need to continue looking at developing a wider range of community based services remains.
· The need to be inclusive and equitable is more widely accepted and responsibilities have become clearer. 
· Self-directed support is a real opportunity to recognise and work with individuals in identifying and meeting their individual needs and the wider needs of all members of an increasingly diverse population. 
· Services within Health and Housing need to be both signed up and more joined up in their commitment to equality alongside the Local Authority. 
· The population of care homes in the area is still predominantly white British, with an assumption sometimes being made that the BME look after their elderly within the community. 
· Care homes do not always provide for the different needs of increasingly diverse communities.
· It is important to understand people’s particular needs e.g. an innovative Caribbean Meal Delivery Service had a poor up take as people reported that their need was met by attending the local Caribbean Day Service which provides not just a ‘home cooked meal’ but the much valued wider social interaction with their friends from this community rather than a less appealing ‘take away meal’.
· Not aware of any analysis having taken place on costs and benefits of the PSED. There would be very little cost burden but would like some research into it to take place so any cost arguments can be answered.
· It is easy to write E&D requirements into a contract but it needs to be explicit on what is required. There can’t be an expectation that suppliers will deliver something the LA had not.
· Recognition that some providers have a greater commitment to diversity than others and the council looks for evidence of commitment.
· Adult and Community Services has a detailed Good Practice Guidance in Culturally Competent Care and a double sided A4 practitioner prompt that was developed to aid practice.

Meeting with Chief Fire Officer 

· The Fire Authority sits within the Council.  
· The legal protected characteristics can act as a distraction from other issues. Social Isolation is a big problem within the county, as is low aspiration among white British people, but no protection is given to them. 
· Arrangements can be more bureaucratic at a Fire Authority within a Local Authority. 
· When more funding used to become available, additional bureaucracy was put in place in response to specific policies instead of achieving better outcomes. This is no longer the case as equality is being mainstreamed, e.g. there are no longer equality action groups in each directorate. 
· Data collection - There are fairly poor response levels to the standard questions about protected characteristics and there is not robust data around any characteristics; but work is being done with staff networks to improve this. 
· A reference group is being set up as better understanding is had through conversations than research. 
· The Equality Team has produced a paper on why the data is important and they are working on how to make the questions more relevant. If it’s not going to make better policy then why is it being asked?
· Not seen any work on costs/benefits. Everyone can see the logic of knowing what return there is on investment but it is too hard to calculate. If someone did develop a mechanism for calculating it there would be a big demand for it. 
· Some contractual obligation is needed to establish compliance standards, but good contractual relationships make it easier to ensure these are met. 
· There is a high level strategic group which considers diversity (made up of officers and cabinet members) and it was their view that EIAs ensured and demonstrated due regard. The letter received from Minister’s calling a halt to EIAs was not seen as helpful, particularly with many new council members talking a lot about burdens.  
· EIAs are not done for every piece of policy, but any decision being dealt with at divisional level needs one; however, there is no definition of ‘decision’.  Risk avoidance might be a small part of why EIAs are carried out but it is also to ensure the best use of limited resources.
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