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Public Sector Equality Duty Review
UNISON response to government call for evidence – April 2013

Introduction
UNISON is the UK’s largest public service union with more than 1.3 million members.  Our members are people working in the public services, for private contractors providing public services and in the essential utilities.  They include frontline staff and managers, working full or part time in local authorities, the NHS, the police service, colleges and schools, the electricity, gas and water industries, transport and the voluntary sector.  Over 70% of our members are women; many are low paid or work part time.  
UNISON members are involved in decision making about public services and their delivery, as well as being service users themselves and therefore have extensive experience of the implementation of the Public Sector Equality Duty (and the previous duties) in practice.  
UNISON regards the Duty as an essential delivery mechanism for the UK government’s equality strategy and its aim to promote good practice, transparency and accountability.  We are convinced that the Duty makes a real difference to people’s lives and provides a valuable tool, placing equality at the heart of decision making and improving the delivery of appropriate services to those who most need them.  In a time of drastic public sector cuts, it is more important than ever that policies and change proposals are subject to scrutiny as to their equality impact.  
As the Stephen Lawrence Inquiry report stated back in 1999, “It is incumbent on every institution to examine their policies and the outcome of the policies and practices to guard against disadvantaging any section of our communities”.  We believe the Public Sector Equality Duty helps to ensure that this happens in practice.
In summary
· It has only been two years since the Public Sector Equality Duty came into force and this review is premature. We know that it takes time to embed good practice and mainstream processes. 
· However evidence collected even in this short period – and evidence from the previous duties - shows that it does help public bodies deliver their services more fairly, accurately and effectively.
· The original race equality duty represented a sea-change in public policy, away from a reactive, sticking plaster response to discrimination to a proactive pursuit of equality outcomes.
· Over the decades of building from that starting point, much has been learned.
· Most effective implementation occurs where there is active engagement with employees and service users, particularly those from protected groups.
· The specific duties for Scotland and Wales make this more likely than the current specific duties for England.
· Where implementation of the Duty has been ineffective or inefficient, UNISON believes that this is largely due to lack of understanding, inertia following mixed messages from government and lack of authoritative guidance.   
· UNISON recognises that ineffective implementation has been exacerbated by the recent decimation of public bodies’ equality and policy teams due to budget cuts.  These roles provided the skills and knowledge to enable efficient operation of the Duty.
· Clarity from government and time to embed good practice - supported by a statutory code and robust strategic enforcement from the Equality and Human Rights Commission - will ensure that resources are better targeted and will enable better monitoring of added social value.
· It is therefore essential to keep the Public Sector Equality Duty and indeed strengthen the specific duties for England.

Is the PSED operating as intended?
As the government’s ‘Equality Act 2010: Guidance’ states [https://www.gov.uk/equality-act-2010-guidance#public-sector-equality-duty] the Duty “means that public bodies have to consider all individuals when carrying out their day-to-day work – in shaping policy, in delivering services and in relation to their own employees.” 
Under the Act, this consideration means having a due regard to the need to eliminate discrimination, advance equality of opportunity and foster good relations between different people when carrying out its activities.
The functions covered by the Act include procurement and so public bodies need also to ensure that suppliers, contractors and their agents that provide goods, supplies and services, similarly give due regard to these equality issues.  
‘Due regard’ therefore does not mean that equality is an ‘add-on’ but is integral to decision making.  We recognise that of course it should also be proportional to the particular resources of the public body and the particular decision to be made.
So if this is what is intended, is the Duty fulfilling it?
UNISON would suggest that it is impossible for anyone to state fully and unequivocally that the Duty is or is not fulfilling its intention, because it is simply too early to say after only two years since its implementation.  We know that it takes time to embed good practice and mainstream processes, and we are concerned that useful evidence is hard to gather so soon after the specific duties came into force.  This is particularly the case for the new characteristics covered, such as sexual orientation and religion/belief.
In these early days, where implementation of the Duty has appeared to be ineffective or inefficient, UNISON believes that it is largely due to lack of understanding and lack of authoritative guidance.  This issue was identified in research on the previous equality duties.   
For example, the conclusions of the Equality and Human Rights Commission (EHRC) research on schools from July 2011 (‘The Equality Duties and Schools’ http://www.equalityhumanrights.com/uploaded_files/research/rr70_equality_duties_and_schools.pdf ) identified the following: 
· “Schools would like better guidance on how to design and deliver training related to the equality duties, how to collect appropriate and relevant evidence, and guidance on the duties generally and what they mean for schools.”
· There is limited awareness of the new Public Sector Equality Duty, and limited progress has been made on newer equality issues like sexual orientation, gender reassignment, and pregnancy and maternity, signalling a steep learning curve to come in implementing this work.”
Guidance and improved awareness were identified as being key to effective application of the Duty.  There has been insufficient time to share good practice learnt through experience, consultation and engagement, as well as ensuring that it covers all aspects of a public body’s activity, including its treatment of employees.  
For example, the same EHRC research (‘The Equality Duties and Schools’ http://www.equalityhumanrights.com/uploaded_files/research/rr70_equality_duties_and_schools.pdf ) showed that the application of the previous duties in schools tended to focus on pupil achievements with only some schools including employment in their equality schemes.
Whilst there is evidence that good practice exists, such as detailed in EHRC research into the health sector, most equality planning and data was restricted to equality schemes and had not been mainstreamed into everyday operations and procedures in order to secure improved equality outcomes. Without a Public Sector Equality Duty framework or guidance, robust monitoring of equality issues is likely to be sidelined further. 
For example, in ‘The performance of the health sector in meeting the Public Sector Equality Duties: moving towards effective equality outcomes’, EHRC, July 2011 (http://www.equalityhumanrights.com/uploaded_files/research/psed_health.pdf) the key finding was that 
“The indication from the evidence was that authorities do not seem to be effective at bringing equality into mainstream plans and reporting. Coupled with a lack of reporting on the implementation of equality scheme commitments, this appears to have led to serious shortcomings in the ability of many authorities to demonstrate how they are meeting their general duties in practice.” 
However this same EHRC research was able to give examples where there was effective practice in application of the duties providing key lessons for leadership and engagement, commissioning, employment, and service delivery activities.
“• Leadership and engagement: In NHS East Riding of Yorkshire, NHS Plymouth, and NHS North East, senior leadership took an active role, equality leads were executive board members, and programmes and initiatives took place that ensured patient and equality group consultation and engagement in the decision-making process.
• Commissioning: In NHS Leicester City and NHS North West, commissioning included initiatives that involved patient commissioning boards made up of diverse stakeholders representing local communities.
• Services: In a large number of authorities and trusts, services included those based on rigorous, local evidence, clear priorities and objectives, and clear action and delivery plans.
• Cross-functional practices: In NHS North West and NHS Somerset, some practices can promote equality outcomes across several functions simultaneously – including employment, commissioning, and service delivery.  These too depend on a careful consideration of the needs of local equality groups and effective consultation, engagement, and monitoring strategies.  The equality duties represent an opportunity for healthcare providers to develop systems and procedures that truly reflect the diversity of modern Britain, protect the rights of disadvantaged groups, and deliver improved health and wellbeing for all. Not only can this lead to improved employment and health outcomes for different groups in society, but also deliver public spending savings and greater economic growth.”
From ‘The performance of the health sector in meeting the Public Sector Equality Duties: moving towards effective equality outcomes’, EHRC, July 2011 http://www.equalityhumanrights.com/uploaded_files/research/psed_health.pdf
Where application has been particularly effective, involvement of senior management, proper consultation and engagement with staff and service users, clear action and delivery plans have been noted.  With guidance on good practice this could be rolled out to other public bodies. 
Even in the short period of application of the single Public Sector Equality Duty, there is evidence of how it has helped public bodies deliver their services more fairly, more accurately and more effectively.
A survey carried out by the Labour Research Department (LRD) for the TUC at the end of 2012 in response to this review, found many examples cited by UNISON members on the useful application of the Duty to ensure equality outcomes.  
For example, a UNISON representative representing employees at Newcastle City Council and for Your Homes Newcastle (YHN, an Arms Length Management Organisation) reports that: “Due to the public sector duties (previous and current) they have both introduced equality monitoring and information gathering which has enabled Newcastle City Council to target resources more effectively. This makes sure the most vulnerable people are not isolated or excluded and it is easy to identify and tackle both discriminatory behaviour and hate crime...
[It has also led to] changes to the way a number of things have been procured. One of the most important changes has been to make sure bailiffs understand the issues facing disabled people when they carry out debt collection. They now deal with this in a more empathetic way and this has led to increased collection rates.”
However, from the experiences in Newcastle City Council, it was also recognised that some changes are required, not least in strengthening the specific duties.
“The previous duties led to better engagement with employees and service users from protected groups than the current duties which are less structured. This has led to some people not being as involved as they were previously. The specific duty to involve disabled people that was in the Disability Equality Duty was particularly important for making sure some of the most excluded people in society were able to fully participate in consultation and engagement processes. Although both the employers where I represent people are still committed to doing this, the cuts to the public sector and reduced duty means it is not always carried out as effectively as previously. This means that the most educated, articulate and vocal in society are now having a disproportionate influence in how, when and where services are provided and employee support that is available.
The original equality duties led to improved outcomes for protected groups in the workplace. Newcastle City Council provided support for staff groups with protected characteristics including a dedicated HR Adviser for disabled employees. This role is vital to disabled employees who need advice on reasonable adjustments and work place practices. It also helps managers understand their responsibilities and reduces the level of complaints being made. This role is now at risk as the equality duty relating to disabled people has been weakened and public sector cuts are being implemented.  YHN also use the services of this post and will lose this if the post is deleted as is being proposed. 
Newcastle City Council also has a Disability Related Special Leave Policy, Transgender Leave Policy and Carers Leave Policy which allows people to have additional paid leave for reasons relating to a disability that isn't sick leave, for people under going gender transition treatment and for people caring for someone who is terminally ill. This has led to reduced sickness absence levels and greater employee loyalty.”
Whilst there was some recognition that a few public bodies were not applying the Duty effectively, the LRD survey responses showed a clear opposition to repealing the PSED or replacing it with a voluntary scheme.
 “The fact that it is a legal obligation means that [the council] cannot ignore this responsibility and provides UNISON with a tool we can and have used to protect the interests of our members...
3 years ago the council planned as part of their 3 year efficiency saving plan to remove the "death in service" benefit, by using the PSED we forced them into phasing them out over 3 years which would allow employees to make alternative arrangements...
We have used the PSED to argue on behalf of low paid woman employees who would be adversely affected by efficiency cuts, family friendly policies, decisions which would affect employees with disability.”
UNISON representative at North Lanarkshire Council
“The PSED has led to better recruitment monitoring. We have identified, for example, that certain protected characteristic groups get through to interview but then don't get appointed. With the need to monitor we discovered this and more training was provided for managers...
[If the PSED was repealed or replaced with a voluntary scheme] “there would be even less incentive to consider the impact of policy/service delivery issues on protected characteristic groups and the vulnerable in our society. It was a hard task to imbed Equality Impact Assessments into our authority and having now been successful it would be tragic to lose this impetus.”
UNISON representative at Waverley Council
UNISON recognises that data gathering in itself does not provide equality outcomes, but data gathering with careful analysis can identify where equality issues have been missed or false assumptions made.  But without proper, systematic assessment, the Duty’s intention is unlikely to be fulfilled.
How well understood is the PSED and guidance?
Inevitably in these early days of implementation, there is inconsistency in levels of understanding of the Public Sector Equality Duty.  Understanding has been hindered by confusion and inertia resulting from delay and mixed messages from government on the specific duties for England.
UNISON believes that where there is evidence of public bodies doing inappropriate things in the mistaken belief that these are required to comply with the Duty, the response should be to strengthen understanding of what needs to be done rather than on changing the requirements.  A Public Sector Equality Duty statutory code of practice would help ensure clarity and effectiveness for public bodies in compliance.
Nonetheless there are already good examples of how the Duty is understood and put into practice through use of equality impact assessments (EIAs).  
For example, in October 2011, Bedford Borough Council undertook an equality impact assessment of a major change to staff contracts, which required them to think about how different people will be affected help ensure fairness.
Bedford Borough Council became a unitary authority on 1st April 2009, bringing together its existing workforce and transferred employees of Bedfordshire County Council.   This meant that the majority of the workforce outside schools were on two different sets of terms and conditions of employment and pay policies that had been inherited from the respective Councils.  Bedford Borough Council was committed to harmonising pay and employment conditions at the earliest opportunity to ensure fair and consistent arrangements for all employees.  
Their equality impact assessment succinctly listed the evidence it was using (including proposed equal pay audits, regular reviews of allowances and job descriptions), what this evidence suggested, what further research or data was needed to fill any gaps in understanding of the potential or known effects of the activity, and the judgement made on potential impact.  It also listed how the impact was to be monitored and reviewed, so the process was clearly seen as ongoing.  
It concludes with the actions to be taken as a result of the EIA, including: 
· Continuing with further data collection to establish the position for each employee and for this to be used to generate letter outcomes and back-pay for employees.
· HR to work with colleagues, directorates and the recognised trade unions to ensure appropriate data is captured in relation to the protected characteristics of disability, gender reassignment, pregnancy &maternity, race, religion/belief, sexual orientation.
· This data is then to be used to undertake an analysis of the outcomes for the protected characteristics other than sex.
· Further investigation to be undertaken into the use of measures to encourage people from under represented groups to apply for posts in the council for example, encourage male employees to apply for social worker roles.
The full EIA available as Appendix 1.
Another example of how a public body has approached the introduction to a change in policy is provided by Gloucestershire County Council.
Gloucestershire County Council had a proposal to change car allowance payments for staff to mirror the HRMC Mileage Allowance Payments (MAPs) and to review these on an annual basis.  The main aim of the proposal was to simplify the allowances and related administration.
The brief equality impact assessment succinctly and clearly identified what evidence had been used to make the assessment and who had been consulted as part of the process.  
Full EIA attached as an Appendix 2.
In these examples the equality impact assessments have provided a practical delivery mechanism for querying, checking and putting into practice the Duty.  The process aids organisations in their assessment of where best to target services and how best to fairly manage staff.
But effective implementation requires appropriate leadership, skills and knowledge within organisations.  UNISON recognises that much of the lack of understanding of how the Duty works in practice is a result of the recent decimation of public body equality and policy teams due to budget cuts.  These roles provide the experts with the skills and knowledge to enable an efficient operation of the Duty, in a similar way that marketing and finance experts at senior management level help in the preparation and delivery of business and marketing plans.  
In addition, we recognise that ineffective application of the Duty could be countered by the provision of the authoritative guidance of a statutory code of practice.   
For example, in the case of R (Brown) v Secretary of State for Work and Pensions (2008), the Court set out some general principles about the steps a public authority should take to comply with the Duty which could be incorporated into such a code. These include involving “a conscious and deliberate approach to policy-making [that] needs to be thorough enough to show that ‘due regard’ has been paid before any decision is made.”  
‘Conscious’, ‘deliberate’ and ‘thorough’ are adjectives that suggest that the Duty does require some effort to apply.  There is no shortcut to ‘due regard’ if it is to be meaningful and useful.  



This approach has recently been stressed in the government’s own Procurement Policy Note – Public Procurement and the Public Sector Equality Duty: Information Note 01/13 28 January 2013 (http://www.cabinetoffice.gov.uk/sites/default/files/resources/PPN_Procurement_Equality_Jan-13_0.pdf ) which states
 “It is important that the issues are looked at substantively and with an open mind, it is not enough to just note that there will be no negative impact, as there are parts of the duty which look at whether positive improvements can be made. It is good practice for those subject to the PSED to keep a record of the process of consideration to help demonstrate they have given real consideration to the three aims (whether or not equality is relevant to what is being procured).” 
Whether the process is called an equality impact assessment or given some other title is down to the public body, as long as the approach is consistent across public bodies and fulfils certain minimum requirements including consultation, engagement and transparency, and results in positive equality outcomes. To ensure such consistency, authoritative guidance is required.
What are the costs and benefits of the PSED?
UNISON believes that there is little or no evidence to suggest that costs of application of the PSED outweigh the long-term benefits.  Indeed, proper application of the Duty will ensure that resources are better targeted from the start and reduces costs.  
Keeping the Duty, indeed strengthening it, will enable better monitoring of added social value particularly at a time of austerity and increased legal challenges over cuts to services. The Public Sector Equality Duty clearly compliments the Public Services (Social Value) Act 2012 in improving the equality outcomes in procurement and contributes to the new obligation on public authorities to actively consider how a service being procured might improve the economic, social and environmental wellbeing of the relevant area, and how a public authority might secure that improvement through procurement.
Lack of consultation and meaningful stakeholder and employee engagement in advance of decisions being made will inevitably result in public bodies facing more costly and time-consuming Freedom of Information requests, judicial reviews and equal pay claims.  A process of equality impact assessment can help provide the necessary mechanism for meaningful consultation and engagement.

How are organisations managing legal risk and ensuring compliance with the PSED?
Although not a statutory requirement, equality impact assessments are still regularly used by public bodies as a means of demonstrating their compliance with the Duty.  They provide a means of identifying and addressing inequalities in a systematic way.
Trade unions can assist public bodies in the process of compliance with the Duty by helping ensure that any impact assessments undertaken are practical, effective, inclusive, less bureaucratic and time-consuming and are properly focused on action not paperwork.  We can work with public bodies to develop good practice guidance and methods of operation that can be shared across the UK.
Keeping a simple audit trail when decisions are made, as suggested by Parliamentary Under-Secretary of State for the Department for Communities and Local Government, Brandon Lewis MP, does not in itself demonstrate that a full assessment has been made of the equality impact.  It may only be a means of recording the inconsistencies, assumptions and lack of fairness – it does not guarantee that due regard is given.  
Equality impact assessments or other systematic approaches that comply with an authoritative statutory code of practice, developed through experience and good practice, can provide an effective structure to the process of giving ‘due regard’ and avoid a burdensome paper trail of inaction and avoidance.  Good practice can only be determined over time and through rigour, questioning and engagement.  That is why consultation with trade unions and representatives of service users is essential.
What changes, if any, would ensure better equality outcomes? 
As already highlighted, the quality of the application of the Duty has varied between public bodies.  This is for a range of reasons including insufficient time since implementation, delay and confusion on the specific duties for England, mixed messages from government, substantial cuts to the promotion and enforcement body, the EHRC, delays in guidance and the lack of a statutory code of practice.  Effective operation has been further undermined by the decimation of public body equality and diversity practitioners who have the expertise, due to budget cuts.  
The specific duties should now be strengthened, setting clear requirements for advance and informed engagement and consultation, full assessments of the equality impact of all proposals, policies and procedures, effective transparency via advance data and the requirement to set comprehensive equality objectives addressing all requirements of the general duty and protected characteristics.  
In England, there is no specific regulation relating to procurement.  The Scottish and Welsh regulations do include specific duties to consider equalities in public procurement activity – both for award criteria and contract or performance conditions.  A similar requirement in England would certainly help ensure better equality outcomes.  
The watered-down specific duties in England have not given meaningful effect to the general duty.  This has inevitably led to some confusion as to how to show that ‘due regard’ has been given.  UNISON is aware of many situations where commissioned or contracted out services do not meet the requirements of the PSED, and where equality impact assessments could have had a crucial role in avoiding unfairness. 
For example, a case worker in the West Midlands Community branch that represents more than 4,000 members across the region who work in the community and voluntary sector, has reported that 
· “A large care and support organisation in Birmingham recently dismissed and re-engaged all 49 staff TUPE’d from the previous NHS provider to enable it to position itself for future contracts. They offered a compromised settlement as a sweetener to staff.  Staff accepted the worse terms and the new regime which included a reduced staffing ratio for waking nights amongst other efficiency changes. Questions were asked at 1:1 consultation meetings if service users had been consulted. We were informed that service users were being provided services that they were not now entitled to following an assessment of their needs. We do not hold recognition rights with this employer but this is a good example of where charities are bidding for LA contracts and procurement processes and requirements of the Act being ignored.”
· “A domestic violence refuge recently had its funding cut and carried out large scale redundancies to its counsellors.  Similarly no impact assessment was carried out. No attempt to work with other agencies to save/ adapt/ reduce the service. No similar service is available to service users within the geographic area and the knock on effect of redundancies to the wider workforce has not been assessed or received. Staff work above the working time regulations and line working/ health and safety is being compromised.”
The union, employees and service users should have been able to challenge these decisions, such as requesting to see the equality impact assessments early in the process, without having to resort to legal action.
Systematic processes involving an assessment of the equality impact are already working for some public bodies and have enabled the public - and in particular those with protected characteristics - to scrutinise and influence public authorities.


For example, Lincolnshire County Council has analysed the impact of a programme establishing the council as ‘a commissioning council.’ 
The Council has undertaken an ‘impact analysis to enable informed decisions’ whilst ensuring they ‘deliver improved outcomes to the people of Lincolnshire’, (i.e. a process involving an assessment of the equality impact).  Whilst ultimately recorded on paper, the process involves an initial facilitated workshop involving the management team from each directorate, staff engagement groups and the trade union, brought together to consult and analyse the potential decision.
The Council has identified that this process provides many benefits, including
· “Better engagement with service users, understanding their needs and views, designing services (within reason) around these needs
· Improved evidence based decision making
· Better collaboration with partners (commissioning together) – reducing overlap and duplication, becoming more efficient, gaining better results for the end user
· Improved responsiveness from market place to deliver high quality services to LCC’s needs.”
Systematic processes involving an assessment of the equality impact should be a statutory requirement, supported by the authoritative guidance of a statutory code of practice.  But with this, proper resourcing of the EHRC is required to enable it to take action to enforce the code where it is not being followed adequately.  
This would certainly help to avoid burdensome judicial reviews and other legal action, as well as avoidable disputes between employer and employees.
Conclusion
UNISON is clear that the 2010 Equality Act Public Sector Equality Duty builds on the strengths of the previous equality duties in promoting equality and tackling discrimination.  It supports the effective, efficient, transparent and fair delivery of public services which meet people’s different needs.  This is more important than ever in a time of drastic cuts to public spending.  
Its early implementation has been marred by delays and then weakening of the specific duties for England, cuts to the promotion and enforcement body, doubts raised by the red tape challenge and lack of a statutory code.
Despite this, many public bodies and most representative groups recognise its value as a driver for improving equality in society – improving people’s lives.
We look forward to moving past this review, to the embedding of good practice in giving due regard to equality as an integral part of all public service provision.
[bookmark: _GoBack][supporting documentation – EIA examples – supplied to GEO]
- 13 -

image1.gif
~
UNISON




