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Introduction 

1. This submission is a joint response from a group of disability charities and disabled people’s organisations including: Action Disability Kensington and Chelsea, Action on Hearing Loss, Disability Rights UK, Inclusion London, Leonard Cheshire Disability, Mind, National AIDS Trust, Royal National Institute of Blind People, Scope and Sense.
2. We welcome the opportunity to respond to the review the Government is carrying on the effectiveness of the Public Sector Equality Duty in order to ‘establish whether the PSED is operating as intended’.
3. We welcome the repeated and unequivocal reassurances from Ministers and Government officials that the intention of the present review is not to establish whether the duty should continue to exist, but rather to investigate how the implementation and operation of the duty could be strengthened in practice.
4. However, we are concerned that at such an early stage after its introduction, only a limited account can be taken of the implementation of the equality duty. In light of the timing of the current review (having been brought forward from its original date), it will be difficult to assess the duty’s impact with little substantive evidence available upon which to base definitive conclusions regarding the way in which it is operating.
Summary 
5. The equality duty is important as a framework and catalyst for action. Despite progress, inequalities still persist across many areas of our society. Disabled people still face many attitudinal and environmental barriers which prevent them from contributing to society and realising their potential.
6. In its new ‘Fulfilling Potential’ strategy,the Government has affirmed its determination to ‘find every opportunity to make progress further and faster’[footnoteRef:1] on disability equality. We support this proclaimed ambition and consider that a strong and effective equality duty is an integral part to delivering on that commitment and to making further strides towards a society in which disabled people have equal opportunities.  [1: http://odi.dwp.gov.uk/docs/fulfilling-potential/fulfilling-potential-discussion.pdf] 

7. It is important to view delivering the duty as a 'journey'. The duty must be seen in terms of its potential to deliver a continuous process of step changes that over time help break down the structural and systemic causes of the inequality disabled people experience. 
8. Tackling persistent and hard to shift inequalities is not straightforward and it may take time to see major progress on closing some of the gaps. For this reason, the measure of success of the duty that the current review should adopt needs to be the degree to which public authorities are moving towards the progressive realisation of equality.  
9. By being focused on the integration of equality considerations in the core business of public authorities, the equality duty is arguably one of the most potent and valuable tools, but still only one mechanism; a number of critical factors or levers, such as strong leadership, are just as necessary to deliver change. 
10. When it is operating well, the duty can promote the delivery of better public services which understand and meet the needs of the entire community as well as help public bodies make fairer decisions about the allocation of resources. Indeed, as is repeatedly pronounced,‘the equality duty therefore helps public bodies to deliver the Government’s overall objectives for public services’[footnoteRef:2]. [2: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/85019/equality-duty.pdf] 

11. The need for well-informed decision-making that lies at the core of the equality duty is as great, if not greater, in the current climate of public sector fiscal constraints as it is in more prosperous times. The equality duty has a key role to play in ensuring that public bodies make the best use of limited resources and reach decisions about how services are prioritised in a way that is fair and transparent. 
12. The review should recognise that proportionality has been and remains the central test of the equality duty. The expectations that the duty places on public authorities in a particular context depend on various considerations such as the significance of the decision or the relevance of the function to equality issues and the size of the organisation. 
13. We are concerned that repeated pronouncements from the Government that characterise equality considerations as nothing more than bureaucratic red tape are undermining the effective implementation of the duty. There is a clear danger that the current review perpetuates uncertainty among public authorities as to what they need to do to meet the duty. 
14. Finally, as is evident from the ‘early days’ of the existence of the disability equality duty, delivering on the equality duty involves a learning process for public authorities. Time, training and support are needed to allow the duty to become fully embedded into organisational working practices.  
15. While not wishing to play down the degree of inaction or poor performance on the duty among some public authorities, we believe that the review needs to make a clear separationbetween whether the duty is an effective tool in advancing equality and what is needed to promote more improved and consistent performance on the duty by public authorities as well as how it can be used effectively by individuals, groups and communities to hold them to account (before they resort to legal action). To this end, we have made recommendations to strengthen the effective operation of the duty around involvement, leadership, procurement and inspection.
Background to the equality duty 
16. The current equality duty under the Equality Act 2010 builds upon the previous race, gender and disability duties. It is important to stress that the extension of the duty to cover new grounds was based on a recognition of the value of the previous duties. During the Committee Stage debates on the now Equality Act 2010, the then Solicitor General, Vera Baird, described the new equality duty:
"There is broad consensus that the existing duties have been valuable tools in promoting race, disability and gender equality .... Some 82 per cent of respondents to the discrimination law review consultation supported the concept of introducing a single equality duty on the basis of the efficacy of what had gone before."[footnoteRef:3] [3: http://www.publications.parliament.uk/pa/cm200809/cmpublic/equality/090630/am/90630s06.htm] 

17. This was reinforced by the EHRC in its response to the Discrimination Law Review in relation to the new single equality duty which argued that when it comes to embedding equality considerations throughout public authorities' activities, 'the race, disability and gender equality duties have created a momentum towards such change, which must not be lost'[footnoteRef:4]. [4: www.equality-ne.co.uk/downloads/137_EHRCLawResponse.doc] 

18. We strongly believe that it is crucial for the review to focus on sustaining momentum for change, rather than seek to weaken the framework which underpins the duty. 
Current situation
19. Disabled people still often experience profound inequalities and substantial barriers to participate in society: 
· While the qualifications gap between disabled and non-disabled people at age 19 has decreased to 10 per cent, the employment gap between disabled and non-disabled people at age 24 stands at 36.2 per cent[footnoteRef:5].   [5: http://odi.dwp.gov.uk/docs/fulfilling-potential/building-understanding-main-report.pdf] 

· Disabled people are less than non-disabled people and are less likely to progress in work[footnoteRef:6].  [6:  Ibid] 

· There are higher levels of poverty amongst disabled people – 20 per cent of individuals in families with at least one disabled member live in relative income poverty[footnoteRef:7].  [7:  Ibid ] 

· 32 per cent of disabled people experience difficulties in accessing goods or services[footnoteRef:8].  [8:  Ibid] 

· 180 disability hate crimes are committed every day[footnoteRef:9]and harassment of disabled people is a commonplace occurrence[footnoteRef:10].  [9:  Ibid]  [10:  http://www.equalityhumanrights.com/legal-and-policy/inquiries-and-assessments/inquiry-into-disability-related-harassment/hidden-in-plain-sight-the-inquiry-final-report/ ] 

· 54 per cent of disabled people say they experience discrimination on a regular basis with 84 per cent of disabled people saying people patronise them[footnoteRef:11]. [11: http://www.scope.org.uk/news/paralympics-poll] 

Transition from the Disability Equality Duty 
20. In developing this response, we have drawn upon our views about the implementation of the disability equality duty. Below (and in the appendix to this submission), we have highlighted some of the positive practices that public authorities have adopted as a result of the duty being in place and the resulting improvements in outcomes for disabled people. 
21. Given the constraints of limited evidence on the operation of the new integrated duty, we believe that the review will benefit from consideration of evidence relating to the operation of the previous duties (including the disability equality duty) before they were incorporated into the new duty. 
22. However, we would reiterate the need for the new duty to be given sufficient time to become embedded as part of public authorities’ working practices for its real potential to be understood. As such, we believe that great caution must be exercised before reaching any firm conclusions about the potential or effectiveness of the new duty in the absence of a more solid evidence base over a longer period of time.  
23. In what follows, we have discussed what have been the strengths of the previous disability duty and how they have helped drive forward changes on equality within public authorities. In doing so, we are aware that the good practice examples may often seem like common sense; however, as evidence has shown all too often, a remaining challenge is translating common sense into common practice.  
24. The need for a legal underpinning for the duty, rather than relying solely on common sense, was aptly summarised by an official from the then Department for Education and Skills in research undertaken for the former Disability Rights Commission: 
“The fact that it’s a legal requirement means that people aren’t just thinking about disability if they have a particular personal interest.Everybody is bound by the Duty and we did stress that this goes across our department’s work, it covers procurement, it covers the department as an employer, it covers communication it covers everything that we do and this has been particularly helpful in relation to areas where disability does not seem most obvious.”[footnoteRef:12](emphasis added)  [12: http://www.wwwequalityhumanrights.com/uploaded_files/PSD/research_doccapturingthevalueded.doc] 

25. Yet progress has been uneven and it is certainly the case that some public authorities are showing little effort to meet their equality duties. This is both between and within public authorities - improving performance on the duty can sometimes be a question of ensuring it is being applied uniformly or consistently across departments within the same public authority. 
26. It will be important for the review to draw a clear distinction between the question of whether the equality duty is an effective tool in advancing equality and whether its practical application by public authorities could be improved. These are separate questions and lead to different conclusions on what the response should be. The latter is a reason for supporting public authorities to better implement the duty rather than for a change in approach. 
Involvement of disabled people in decision-making 
27. The requirement on public authorities to involve disabled people in decision-making has been crucial to the operation of the disability equality duty as well as to its success. Evidence produced by the EHRC on the implementation of the disability equality duty has shown that “genuine involvement of disabled people has had a major impact across all sectors”[footnoteRef:13]. [13: http://www.equalityhumanrights.com/what-are-the-existing-public-sector-duties/the-disability-equality-duty-impact-and-outcomes-so-far/] 

28. Proper involvement has brought significant and meaningful benefits in terms of better results for disabled people and improved performance for the public authority. 
29. Without engagement, public authorities may often assume that the removal of barriers for disabled people will be too costly or otherwise not feasible. The experience of a number of public authorities that have made good progress in implementing the duty serves to illustrate how services can be improved by incorporating the views of disabled people, without this necessarily having extra financial implications:     
'[The participating police force] described early DES [disability equality scheme] meetings as a ‘moaning shop’ until they invited members to generate the solutions to the problems they had raised. When a request came from the group to have officers on buses (to combat the fear of attack on public transport), it had to be rejected because resources were unavailable. 
However, further exploration of this problem led to a decision by the [force] to send officers out to patrol areas using public transport. So in effect police presence has significantly increased without major additional expenditure being generated.' (cited in 2008 ODI report 'An In-Depth Examination of the Implementation of the Disability Equality Duty in England'[footnoteRef:14])  [14: http://odi.dwp.gov.uk/docs/res/ded/ded-implementation-report-08.pdf] 

30. If done well and in a timely fashion, it can bring about efficiency gains through more appropriate service design. Involvement is an essential component of ensuring that decisions about services reflect actual, rather than assumed, needs of disabled peoplein a way that leads to better targeted service provision. The results of such involvement have been tangible improvements: 
‘The disability equality duty led the Council to hold several engagement events with and facilitated by disabled people to develop a three-year plan to promote equality. One of the key issues raised was around the suitability of the surfaces of play areas and the lack of inclusive play equipment in the city’s playgrounds, along with the lack of information on location and types of play areas suitable for use by disabled children. 
Previously the Council had not considered incorporating ‘inclusive’ play equipment into public parks, seeing equipment suitable for disabled children as being specialist and separate. Engagement with parents, carers and disabled children showed that although traditional play equipment could be considered accessible it was not inclusive. This made the Council re-think the type of equipment that was put into park refurbishments. The equipment chosen would be accessible and inclusive in the sense that it could be used by all, both disabled and non-disabled children. Alongside this the Council worked with disabled children, parents and carers to help decide in which parks it should be located. Parks close to hospital facilities were initially prioritised due to the number of families with both disabled and non-disabled children who use the parks located close to hospital facilities when they visit the cities hospitals.’ (cited as good practice example in EDF submission to the review which contains further details on this case study[footnoteRef:15]) [15: http://www.local.gov.uk/c/document_library/get_file?uuid=ca5762ae-279b-41e4-bfac-abbc185ff6ce&groupId=10171] 

31. Drawing on the expertise and experience of disabled people during the planning stages can help public sector organisations avoid having to make costly changes at a later stage: 
‘Substantial regeneration work was under way in Hull, funded by central and local government investment. Overseen by the Council, the work was planned and delivered in partnership with public and private agencies. A review of the local authority’s planning guidance was included as part of the council's Equality Impact Assessment programme, supporting the Council's objective to create an accessible city. The Council established Hull Access Improvement Group(HAIG) a practitioners’ group of disabled people trained in reading planning documents and able to provide training to other disabled people.
Following the revised planning guidance, the regeneration partnership(Gateway) undertook extensive public consultation (including consultation with HAIG), and agreed to a significant change in policy: to incorporate ‘Lifetime homes’ standards into the planning requirements for the redevelopment. Concerns about resistance from developers have not materialised; they did not object to implementing these standards provided the requirement is built in at the design stage of any new project.’(cited in EHRC examples of local authorities case studies[footnoteRef:16]) [16: http://www.edf.org.uk/blog/wp-content/uploads/2009/02/final-report-making-practice-happen.pdf] 

32. Retrofitting, particularly when it involves major changes in the way services are delivered, is always more difficult and expensive, as opposed to incorporating equality considerations from the beginning:
'One local authority thought it was improving accessibility by making more pavements with a dropped curb. However, the council had not involved disabled people in deciding where the adjustments should be made, which was mainly on busy road junctions with no middle island to cross to. As a result the road and pavement was no more accessible for wheelchair users than before and did not meet their needs. Since this incident, the council has become more aware that it is inefficiently spending public money if it does not involve service users at an early stage. 
Another local authority uses an ‘expert by experience’ panel to looking at future designs of public buildings. This follows a situation where a hospital unit was built in an inaccessible style and cost over £70,000 to put right. As one equalities officer stated, ‘the builders are realising that if you make buildings more accessible it will make it better for everyone and it will cost you money if you get the design wrong.' (cited in OPM 2007 report for the Disability Rights Commission 'Involvement for Real Equality - The Benefits for Public Services of Involving Disabled People'[footnoteRef:17]) [17: http://www.dotheduty.org/files/Involvementforrealequality.doc] 

33. The emphasis on involvement in the disability equality duty can be viewed in the context of the wider cultural shift in public service provision towards greater service user involvement. This has become an increasing priority in a range of agendas – it has been a key pillar, for instance, of the drive towards personalisation, enabling disabled people to become participants in shaping services. 
34. With the greater emphasis on commissioning and lower levels of direct service provision by public authorities, involvement of local people and communities can be expected to only become an even more crucial part of public service delivery.
35. While there may be many factors at play, we believe that the level of progress made on involving disabled people would not have been possible in the absence of the requirement under the duty. Also, it is important to stress that rather than focusing solely on service provision, the equality duty is wider and plays a vital part in ensuring that involvement becomes embedded as an organisation-wide culture and that it permeates across all aspects of a public body’s work, including employment and governance. 
36. We regret the failure to make involvement an explicit requirement under the new specific duties[footnoteRef:18], because as mentioned above the involvement of disabled people has been a crucial feature of bringing about practical improvements. Also, this is one aspect where there is now a disparity between the devolved regions, and we would encourage the Government to carefully assess the extent to which the difference in approaches taken may account for different levels of attention paid to involvement.  [18: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/85104/disability-charities-consortium.pdf] 

37. The review should be mindful not to pre-empt the EHRC’s formal assessment of the new specific duties, with evidence on the level of compliance with the duty to publish equality objectives expected to be published only later this year. 
Objective setting process and mainstreaming of equality 
38. The ethos behind the disability equality duty has been to mainstream disability into policies and practice throughout all functions of a public authority. As a result of the duty, there is evidence which indicates a marked improvement in how organisations understand disability issues and embed these in their culture. 
39. There are a number of positive examples of improvements in the way disability equality has been approached by public authorities since the disability equality duty came into existence: 
'The sustainability department of the [participating environmental organisation] was responsible for introducing a ‘green travel policy’ to reduce carbon emissions.Before its engagement with the DED, [it] admitted that it would not have taken account of disability equality issues within such a project. However, its response to the DED had increased its sensitivity to some of the barriers that disabled people encountered, and this recognition had been embedded into the new green travel policy by recognising that disabled people did not have the same opportunities to choose ‘greener’ travel options than co-workers. This recognition resulted in disabled workers not being penalised alongside non-disabled co-workers who did not choose ‘greener’ travel options to get to and from work.' (cited in 2008 ODI report 'An In-Depth Examination of the Implementation of the Disability Equality Duty in England'[footnoteRef:19]) [19: http://odi.dwp.gov.uk/docs/res/ded/ded-implementation-report-08.pdf] 

40. This shift in thinking has been gradually gaining momentum among public authorities: 
‘I think the [duty] has helped in that it has enabled all various parts of the department to look at what they are doing and see if there is anything that has relevance to disability equality issues which they may have done before but not to any great degree. It's an occasion for people to look at what they are doing and see how it affects disability.’ (CLG official cited in 2007 report for the then DRC ‘Capturing the Value of the Disability Equality Duty – Early Impact, Benefits and Lessons learnt across five central government departments’[footnoteRef:20]) [20: http://www.wwwequalityhumanrights.com/uploaded_files/PSD/research_doccapturingthevalueded.doc] 

41. In relation to the new duty, we reiterate our concerns we expressed in the response to the proposals on the specific duties[footnoteRef:21] as to whether the objective setting requirement was sufficiently linked to the requirements of the general duty and whether it risked diluting the mainstreaming of equality across all the functions of public bodies. To avoid this, the objective-setting process needs to be clearly tied to the performance by public bodies on their wider general duty obligations. [21: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/85104/disability-charities-consortium.pdf] 

42. While weagree public authoritiesshould be allowed to determine which areas of inequality they will prioritise – they will need to be able to demonstrate how the areas they have prioritised will fulfil the core requirements of the general duty. 
43. We are disappointed that the new specific duties only require one or more objective across all protected groups, so in effect it would be possible for a public body to have no targeted action on disability equality for several years. 
44. Openness and transparency is essential: clear and publicly available information about the objectives and the progress a public body makes in achieving their objectives as well as the three pillars of the general duty.
45. However, it is important that gathering evidence and publishing equality objectives do not become ends in themselves. If public sector authorities become too narrowly focused on their performance on the specific duties, there is concern that the potential offered by the mainstreaming agenda will not be realised - and, at worse, that the gains made towards mainstreaming will be lost or reversed. 
46. In light of this, we remain of the view that careful consideration needs to be given to any emerging evidence that may suggest that the reach of the duty is being curtailed as a consequence of the approach with the new specific duties. Having objectives that are treated as marginal or separate would be self-defeating. 
47. However, we would strongly question whether it is possible to properly investigate this within the scope of the current review considering the lack of the available evidence. Since the review is happening at such an early stage in the implementation of the new duty, it would be too early to draw definitive conclusions about what is happening on the ground. 
Proportionality and due regard
48. We recognise that proportionality is a concern for the review. The duty, as it currently operates, has proportionality built into its very essence. This is achieved through the concept of 'due regard' which requires public authorities to be mindful of the need to eliminate discrimination, advance equality of opportunity and foster good relations.
49. What is required by ‘due regard’ in practice has been tested through a number of legal challenges. The approach taken by the courts towards interpreting the “due regard” requirement has been summed up by Baroness Thornton in the Equality Bill debates:  
“The courts have made it clear that having due regard is more than having a cursory glance at a document before arriving at a preconceived conclusion. Due regard requires public authorities, in formulating a policy, to give equality considerations the weight which is proportionate in the circumstances, given the potential impact of the policy on equality. It is not a question of box-ticking; it requires the equality impact to be considered rigorously and with an open mind”[footnoteRef:22].  [22: http://www.publications.parliament.uk/pa/ld200910/ldhansrd/text/100302-0012.htm#100302106000501] 

50. It is well-established through case law that what is deemed as the appropriate degree of regard depends on a range of considerations – such as how relevant a function is to equality, the nature of the particular decision or policy in question as well as the size of their organisation. Importantly, the duty does not operate as a blanket duty which assumes that the same is required of all public bodies.
51. A change in the current equality duty requirements under the guise of introducing greater proportionality would be both misguided and counter-productive. The duty requires public authorities to think holistically about the work they do and how this relates to equality –a principle which should not be abandoned. 
52. It is our understanding that other approaches to proportionality may be contemplated as part of the review. We strongly believe that there should be no reduction in the coverage of the duty across the full range of public authorities or the functions they exercise.   
53. In particular, it would be hardly desirable to go down the path of limiting the reach of the duty depending on the nature of the business of the public authority, or even excluding certain categories of public bodies that may seem at first glance to be further removed from the duty. Either of these options would be inherently problematic and run counter to the goal of promoting the mainstreaming of equality. 
54. Also, this potentially raises worrying implications for the coordinated approach between the Equality Act and the Human Rights Act in terms of the duties they place on public authorities. The equality duty depends on the definition of a public function under the Human Rights Act. It would be extremely unfortunate if a divergent approach were to emerge that would narrow the scope of the equality duty compared to that of the duty on public authorities to act compatibly with human rights. Instead, the current situation should be maintained such that both duties should remain applicable across everything public authorities do. 
55. While, as pointed out above, we believe proportionality is sufficiently embedded within the current duty, we would nevertheless agree that understanding of the concept of ‘due regard’ could be enhanced through better support and guidance to public authorities. However, we are concerned that recent announcements by the Government have the potential to further embed misunderstanding about what due regard means.  
56. In this respect, it is cause for concern that much of the debate around the equality duty has tended to focus primarily on whether meeting the 'due regard' standard requires the use of a specific process, usually Equality Impact Assessments. This debate has, in part, been sustained by repeated calls from Ministers (including the Prime Minister in his CBI speech[footnoteRef:23]) that public authorities break off from the practice of producing EIAs.  [23: http://www.number10.gov.uk/news/prime-ministers-cbi-speech/] 

57. As part of the equality duty, public authorities still need to engage in robust consideration of equality issues and it is clear that ‘acquitting oneself of the obligations under the PSED - having due regard - is a matter of substance, not form’[footnoteRef:24]. It can be inferred from case law that equality impact assessments are one - but not the only way - for a public authority to demonstrate compliance with the duty[footnoteRef:25]. While there is a need for 'some form of documentary evidence of compliance', there is no prescriptive way for this[footnoteRef:26].   [24: http://www.mills-reeve.com/files/Publication/930e82f7-ca3c-4205-9ab8-daca3413952c/Presentation/PublicationAttachment/c00057a3-98be-432c-8bf1-b91e42926cd5/Public_Sector_Equality_Duty_May2012.pdf]  [25: http://www.equalityhumanrights.com/relevant-case-law/]  [26: www.parliament.uk/briefing-papers/SN06591.pdf] 

58. However, we are concerned that messages emerging from the Government risk causing public authorities to draw the incorrect conclusion that the standard for compliance with due regard has been lowered if no longer required to produce EIAs. As a result of this, there is a real danger of a powerful perception emerging among public authorities that they are now expected to do less to be compliant with the duty. 
59. By implying that a brief mention of what equality considerations might arise could suffice, the Government is at risk of encouraging a very minimal interpretation of what the general duty involves. This is likely to be inconsistent with case law and at odds with courts' expectations as to what is needed to demonstrate due regard (on this aspect, courts have generally followed what have become known as the "Brown Principles"[footnoteRef:27]). The consequence of this is that it mayinadvertently leave public authorities more vulnerable to legal challenge.  [27: http://www.bailii.org/ew/cases/EWHC/Admin/2008/3158.html] 

60. Finally, we reiterate the suggestions made by others including the Equality and Diversity Forum in its submission to the review that a broader change in the tone in the debate is needed – awayfrom the focus on what public bodies do not need to be doing and towards promoting a positive message to public authorities about what good practice looks like in terms of complying with the duty. 
Improving implementation of the duty 
Building greater leadership on the duty 
61. High level leadership is crucial to strengthening the implementation of the duty. This is consistent with research which has repeatedly identified leadership as one of the critical success factors for the disability equality duty. For instance, the analysis of the implementation in central government departments found that ‘senior leadership of the DED was seen as bringing both practical gains to the DES as well as having emblematic value, sending out an unequivocal message that disability equality is important and prioritised within the department.’[footnoteRef:28] [28: http://www.wwwequalityhumanrights.com/uploaded_files/PSD/research_doccapturingthevalueded.doc] 

Embedding the duty into procurement
62. Ensuring local authorities are working more effectively to meet the duties in their procurement processes is also key. As a function of public authorities, public procurement is covered by the equality duty, but there is widespread consensus that it is imperative to better harness the procurement process in order to achieve better outcomes on equality. 
63. Research conducted by the EHRC and LGA has shown that even though there is much potential for maximising equality improvements through procurement, this remains an under-utilised lever for change[footnoteRef:29]. The research documented a range of challenges to better integrating equality considerations in procurement, not least that 'there was a lack of understanding between equalities and procurement professionals and within many local authorities there was little joint working'[footnoteRef:30]. [29: http://ec.europa.eu/ewsi/UDRW/images/items/docl_11477_155241957.pdf]  [30: Ibid] 

64. Nevertheless, there are positive examples across the public sector of authorities that have used procurement to effect change. For example, the Olympic Delivery Authority has undertaken substantial work in terms of integrating equality into its approach to procurement. As part of an attempt to improve levels of supplier diversity, it developed the CompeteFor website which was then used as the main vehicle for linking small business with Olympic Games-related business opportunities: 
'An identified example of the success of this scheme was Catering2Order, which was  awarded a contract by the Olympic Delivery Authority (ODA) to provide catering services to the Olympic construction site in east London. The small business based in Southwark offered a breakfast and lunch menu for approximately 150 office and construction workers. 
John Charles, who set up the company after developing a visual impairment, established Catering2Order in July 2007. Catering2Order’s team of 15, many of whom are also visually impaired, currently service a portfolio of small public and private sector contracts in southeast London. 
John was informed of the catering contract, advertised on Compete For, by the Canary Wharf Group’s business development organisation, of which John is a member. He registered immediately and applied for the contract the same day. Catering2Order was shortlisted for the opportunity and, after providing some additional documentation on hygiene and health and safety, was awarded the contract.' (cited in Radar's 2011 report 'Lights Camera Action - Promoting Disability Equality in the Public Sector[footnoteRef:31]) [31: http://www.equalityhumanrights.com/uploaded_files/EqualityAct/PSED/radar-ded_acc.pdf] 

65. While this is just one example, it demonstrates a need for a step change on how procurement is used to deliver equality objectives to become as a critical part of securing a lasting legacy for the Olympic and Paralympic Games. 
66. This notwithstanding, procurement remains an area where progress has been lagging behind. There is general agreement that there is a long way to go before public authorities see linking equality to procurement as 'business as usual'. 
67. In light of this, we believe that the omission of procurement from the new specific duties was a missed opportunity to give greater emphasis to this area. Covering procurement explicitly would have helped spearhead action to ensure that greater benefits on equality are being reaped from the application of the duty to procurement.  
68. Supporting public authorities to fulfil their responsibilities effectively in this area needs to be given renewed priority given the wholesale changes planned in the commissioning landscape for public services. In areas such as health, the approach to commissioning public services is in flux. It isimperative to ensure that new structures, including new health bodies, are meeting their duties and working towards better outcomes for all through incorporating equality considerations in their commissioning and procurement processes.
[bookmark: _Toc276656903][bookmark: _Toc276658742][bookmark: _Toc276660619][bookmark: _Toc276660916]Consolidating the duty into existing inspection regimes 
69. There can be no doubt that the duty is most effective when incorporated into existing inspection regimes such that how well a public authorities meets the duty becomes part of the inspection process. This is crucial to ensuring that equality is at the core of improvements in the quality of services. 
70. There is much change too in terms of the nature of the regulatory system of public authorities. A strong case can be made for further strengthening the role of the regulatory or inspection bodies in monitoring compliance and outcomes on disability equality. 
Implementation costs 

71. We recognise that a key issue for the Review relates to the costs associated with the implementation of the duty. There are considerable challenges in seeking to arrive at precise estimates of costs that arise from implementing the duty, not least because, as has been observed, ‘equalities is mainstreamed – it is hard to extract the actual costs’[footnoteRef:32]. [32: http://www.equalityhumanrights.com/uploaded_files/EqualityAct/PSED/geo_schneider_ross_research_2009.pdf] 

72. Concerns about the issue of costs tend to be raised in terms of a trade-off that public authorities face between their core activities and the pursuit of the equality duty. However, research on the effectiveness of the previous specific duties found little evidence to support this. Instead, this found that ‘the majority of respondents (63%) report that they had not had to de-prioritise other important activities very much or not at all in order to fulfil their responsibilities under the equality duties’[footnoteRef:33]. [33: http://www.equalityhumanrights.com/uploaded_files/EqualityAct/PSED/geo_schneider_ross_research_2009.pdf] 

73. However, concerns expressed in this way do contribute to maintaining a false dichotomy that views equality as peripheral, rather than a central, part of public authorities' business. The duty is not an add-on administrative burden nor does it represent a distraction from core business. Rather, it should be stressed, as is oft quoted, that 'fairness is not an additional cost on the public sector. Fairness is why we have a public sector'[footnoteRef:34]. [34: http://www.equalityhumanrights.com/hafan/cyfraith-a-pholisi/mesur-cydraddoldeb/areithiau-r-comisiwn-ar-y-mesur-cydraddoldeb/speech-fairness-a-new-contract-with-the-public/] 

74. In addition, while there is a need to factor in costs, these should not be taken in isolation from the gains that can be achieved. Though rarely acknowledged in much of the current debates around the duty, it needs to be recognised that the costs associated to implementationpose difficulties only if the implementation of the duty were to require greater resources than the actual benefits it helps deliver in practice. 
75. In this respect, we support the comment by the Equality and Diversity Forum that ‘it is important therefore to distinguish between the (modest) costs that may necessarily be associated with achieving the benefits of the duty and the notion of ‘burdens’, which implies something onerous but lacking in value. Evidence that the duty has led to public bodies doing things they might not otherwise have done should only be seen as a problem if those new and/or additional activities do not result, directly or indirectly, in beneficial change.’[footnoteRef:35] [35: http://www.edf.org.uk/blog/wp-content/uploads/2013/03/Equality-duty-review-EDF-submission-FINAL.doc] 

'Light touch' duty 
76. A precedent for a more 'light touch' duty exists in the form of the Race Relations Act 1976 section 71 duty. The limited impact of that duty has been acknowledged by the then Commission for Racial Equality which found that ‘while the Act gives a duty to local authorities to have regard to the promotion of equality of opportunity in carrying out their functions, it leaves this duty unenforceable, with the result that it continues to be ignored, even flouted’[footnoteRef:36]. [36: http://www.publications.parliament.uk/pa/ld199899/ldhansrd/vo990512/text/90512-06.htm] 

77. This bears importance to any consideration of a duty that would be fundamentally different from the duty in its present form. If the enforcement powers become weak (or should the duty be weakened by other means), this would seriously impede the effectiveness of the regulator and of the equality duty itself. There is then a danger that 'light touch' would, in practice, mean no touch.
Concluding remarks 
78. We believe that an important aspect to be taken into account in assessing the effectiveness of the duty needs to be a recognition of its normative capacity. Just as the normative underpinnings of anti-discrimination legislation (in changing attitudes towards the acceptability of discrimination) are now recognised, the review needs to recognise that the equality duty could help create in a similar fashion a presumption over time that a decision that does not address the needs of disabled people is a bad decision.
79. While we do recognise the inevitable difficulties in capturing or measuring this in practice, it is nevertheless important to keep sight of the fact that the equality duty serves an important normative function, signalling that ignoring the needs of disabled people (and those of people with other protected characteristics) is unacceptable. 




Appendix – case studies

Below we have highlighted some of the positive practices that public authorities have adopted as a result of the Disability Equality Duty or the Equality Duty being in put place and the resulting improvements in outcomes for disabled people. 

(1) Leicester City Council - taking an inclusive approach to town planning

Summary: There are some planning issues of significance that affect disabled people and people with restricted mobility that do not impact as much on non-disabled people, such as 'shared space' street schemes, the removal of tactile paving, dropped kerbs and of course highway infrastructure such as street furniture. Leicester City Council acted on disabled people's complaints about regeneration of the city centre in 2006. Crucially the Disability Equality Duty (DED) helped focus the council's efforts. Councillors and officers ensured inclusive design principles were reflected in the council's core strategy for land use and planning. Leicester established an Inclusive Design Advisory Panel, guided by disabled people, which worked to prevent any potential discriminatory effects of a redeveloped city centre. They tackled increased walking distances from blue badge parking spaces and cycling in pedestrianised spaces. It is thanks to this work, with the duty a useful instrument in guiding the council's actions, that the city’s public realm is now fit for purpose and accessible. 

Action taken: Between 2006 and 2008 a number of changes were made to Leicester city centre to expand and improve its pedestrian area. Concerns were expressed that a number of these changes would have an adverse effect on people with disabilities – for example, by increasing walking distances to shops and reducing or re-locating blue badge parking spaces. In addition, the Audit Commission stated that the City Council ought to be securing a high standard of access for disabled people through its planning powers, rather than requiring minimum standards. Responding to these concerns, and in order to meet their obligations under the DED Leicester City Council developed two key partnership projects with Leicestershire Centre for Integrated Living (LCIL) and with Vista, a voluntary sector organisation supporting blind and partially sighted people. The objectives were to 

a. Provide a source of advice on planning and designing schemes to improve access for disabled people, and
b. Raise awareness and understanding of inclusive design amongst city council officers and councillors responsible for projects. 

The Council facilitated the Disabled Persons Access Group to ensure that disability groups and disabled people got involved in activities, such as consultation exercises, as well as running the Inclusive Design Advisory Panel (IDAP) which advised the council planners on the implications of their plans on disabled people. This provides the Council with advice on inclusive design matters and highlights the implications projects have for disabled people. IDAP is chaired by a Councillor who has a keen interest in inclusive design, and is involved in the Council’s scrutiny role. IDAP’s role complements that of the Leicester Disabled People’s Access Group (LDPAG), which is an independent organisation representing disabled people rather than a specialist advisory panel.

The second initiative, run in partnership with Vista, is the Access Awareness Event programme. This is an on-going project to increase awareness and understanding of inclusive design amongst all those responsible for planning, designing and managing the city’s streets and spaces.

Outcome: All major planning and design projects now come to IDAP and the panel aims to get involved with projects from the earliest stages. This enables inclusive design issues to be picked up at the outset, rather than arising later on down the line, when it can be too late and too costly to rectify them. The IDAP enables disabled people to take a more pro-active role at the planning stage, to help prevent issues from arising later on down the line.

Inclusive design is about good decision making (at all levels), in order to ‘get it right first time’. Having good policies and procedures is really important, but decision makers need to have some understanding of a) what an inaccessible environment feels like to a disabled person, and b) how this can be improved.The Access Awareness Events programme complements the role of IDAP by helping to achieve this better understanding.

(2) Crown Prosecution Service (CPS) - an improved approach on the prosecution of the reckless transmission of HIV

Summary: Prosecutions for reckless disease transmission under section 20 of the Offences Against the Person Act 1861 began in 2003. Sentences have been particularly severe, with many people accused receiving custodial sentences or sentences of more than three years. Prosecutions so far have disproportionately affected men of African Origin.

Action taken: National Aids Trust (NAT) was concerned at the lack of clarity on how the law applied to disease transmission. NAT wrote to the CPS, after initial difficulties engaging the CPS on the issue, highlighting the impact of prosecutions on people with HIV (who are deemed disabled in law), and on African and gay communities. Crucially, NAT cited the DED and the Race Equality Duty in making the case for clear, proportionate prosecution guidance. This was effective. The CPS agreed to develop guidance and consult people with HIV, relevant organisations and the public in the process, so as to understand more of the impact of prosecutions and the medical and social complexities involved.

Outcome: In response to NAT's and others' concern, a CPS working group was established in order to draft prosecution guidance on the intentional or reckless transmission of HIV. In drafting the guidance, people living with HIV and HIV organisations were directly engaged and consulted.
In March 2008, the CPS published a Policy Statement and Legal Guidance on 'Prosecuting cases Involving the Intentional or Reckless Sexual Transmission of Infection'. This Guidance provided helpful clarification on the circumstances in which prosecutions for HIV transmission could take place to ensure people with HIV are not unfairly targeted. It is frequently cited internationally as a model on how to address this complex issue.

(3) Newcastle City Council - designing play areas that can include disabled children

Summary: The DED led the Council to hold several engagement events with and facilitated by disabled people to develop a three-year plan to promote equality. One of the key issues raised was around the suitability of the surfaces of play areas and the lack of inclusive play equipment in the city’s playgrounds, along with the lack of information on location and types of play areas suitable for use by disabled children. 

Two key objectives were identified to help promote inclusive play: 
· Provision of further information and awareness-raising about what facilities were on offer at parks and play areas. 
· Inclusion of more accessible equipment in key play areas, including audio and visual equipment suitable for use by all children. 

Traditionally play equipment suitable for children with complex disabilities or sensory impairments had been located only within specialist school sites. 

Action taken: All play areas in Newcastle were mapped and audited according to their condition, value and accessibility by the Play and Parks Services. Scores for play equipment and spaces were developed, in consultation with children, to evaluate their value. Sites were prioritised for redevelopment using the scores and other factors, such as child population and indices of multiple deprivation. The Play Service then consulted with children and families to work up designs for the play areas. Inclusion and access were factored into the designs. Work was done with parents of children with disabilities specifically to look at making sites accessible in local areas.
Previously the Council had not considered incorporating ‘inclusive’ play equipment into public parks, seeing equipment suitable for disabled children as being specialist and separate. Engagement with parents, carers and disabled children showed that although traditional play equipment could be considered accessible it was not inclusive. This made the Council re-think the type of equipment that was put into park refurbishments. 
The equipment chosen would be accessible and inclusive in the sense that it could be used by all, both disabled and non-disabled children. Alongside this the Council worked with disabled children, parents and carers to help decide in which parks it should be located. Parks close to hospital facilities were initially prioritised due to the number of families with both disabled and non-disabled children who use the parks located close to hospital facilities when they visit the cities' hospitals. 
Outcome: The Council considers that feedback from the group has allowed them to focus on genuine service user needs and to engage with both hospitals and family services to help promote inclusive play areas. There has been increased usage of these new play areas and very positive feedback from users. Information on all parks and key playgrounds has been included in the free online guide ‘Disabledgo-Newcastle’ setting out the accessibility of over 700 venues in the city. The site has proved to be a popular tool with a high level of visitors.

(4) NHS Lambeth Southwark and Lewisham - commissioning for improved sexual health and HIV services

Summary: In January 2013, the Commissioning for Sexual Health and HIV team for Lambeth, Southwark and Lewisham were developing their HIV care and support. The commissioning team undertook a comprehensive review to ensure that HIV care and support services were modernised in light of the changing needs of people living with HIV and treatment advances.

Action taken: The Public Sector Equality Duty meant there was a thorough consultation and engagement process which gave communities an opportunity to comment on the commissioning intentions and the changes. 

Outcome: The Commissioning Team followed the principles of the PSED and engaged with people with protected characteristics for the reviews and changes that were to be made for HIV care. New HIV pathways were then implemented in order to give better care for people living with HIV.  

(5) Hull City Council - improved accessibility 

Summary: When disabled residents in Hull want to take a trip into town, they want to get to their destination on time and with the minimum of fuss. But for wheelchair users, the height of a doorstep can prove a big obstacle and entry into buildings can be a problem if ramps and lifts are not provided. For residents with a visual impairment, crossing a road can be hazardous unless 'tactile paving' is built into the pavement which people with impaired vision can feel with their feet to inform them they have reached a kerb and the edge of traffic. Disabled residents are now working with Hull City Council to improve access around town and in public buildings such as shops, offices and museums. There is a Disability Focus Group which is run by the council to consult with disabled people on all council services to ensure their voice is heard. 

Action taken: Disabled residents are members of the Hull Access Improvement Group (HAIG) which is an independent body that works with the council and property developers on proposals for public spaces and large-scale planning applications such as those submitted for the St Stephen's shopping development and the KC sports stadium. They have made recommendations after viewing architects' plans about the design of lifts, ramps, doorways, notices and signs, paving, lighting, escalators and disabled toilets. 

"If a visually impaired person goes into a toilet that has white tiles on the walls and white hand basins and latrines it can be like looking for a snowball in a snow storm," says local resident Ron. 

"But contrasting the colour of the tiles and hand basins can make them easier to distinguish. The inability to walk, see or hear is not what disables people; it's the inconsiderate or inappropriate design in buildings and public places. So if property developers and the council listen to our views at the planning stage they can make design changes to improve our access which, in turn, improves our quality of life." 

Outcome: Access to all Hull's museums, including the Maritime Museum in Queen Victoria Square has been improved thanks to the input of disabled people. The HAIG group says that improving access for disabled people benefits everyone as it is a hallmark of good design. 

"It's the often the small things that have the biggest impact," says local resident Carole. "Take the cobbles and paving in High Street - we recently advised the council on relaying them into a smoother surface to make it easier for wheelchairs and on installing a lift in Wilberforce House museum. Now, for the first time, wheelchair users can push themselves unaided down the length of High Street and get around the museum without any difficulty and that is just wonderful. It's real progress."

(6) Hull City Council - a dedicated Access Officer makes a big difference

Summary: George Brentnall is an access officer for Hull City Council that looks specifically at access issues in the city affecting disabled people (for example digital access, access to streets and the built environment, access to council services etc). RNIB's Regional Campaigns Officer for Yorkshire and the Humber works closely with him. Her main observation is that equality officers in other Yorkshire local authorities covering all "protected characteristics" work mainly on policy but find it more difficult to achieve change. George's role is more practical: involving local disabled people, getting their views and feedback on the council's services and local area; securing internal support for changes to services or policies; and delivering change. 

Action taken: George Brentnall makes a huge difference in the area, is well known and has the advantage of both operating inside the council so he can influence change from within, but advocating on behalf of local disabled people, so he can argue for more accessible services with credibility. He is disabled himself. One main advantage is that he has been around longer than a number of equality officers in other councils and this means he is respected and listened to. This isn't certain but perhaps his focused brief on access and disability means he can get more done than were he to occupy a cross-cutting "equalities" brief. He also wrote a guide for local residents on disability-friendly buildings/services in Hull. Anecdotally there is some evidence to suggest this had the benefit of encouraging people to make their services more accessible to disabled people in order that they could be featured in the guide.

Outcome: Other practical examples of the good work a dedicated access officer for disabled people can do, driven by and able to use the Equality Duty, include (in George's case): getting Hull City Council to rethink its approach to the licensing and display of a-boards outside local shops and businesses. Disabled people - through George - explained why these are often placed in locations that obstruct people with mobility difficulties. Three or four years ago the council took a look at their approach to licensing a-boards and George was key to the council's decision to take a tougher approach. This suggests that there is huge value in councils employing an officer dedicated to the delivery of equality objectives who can drive through changes from within the council and champion the regular and meaningful involvement of disabled residents. 

(7)Royal Devon and Exeter Hospital Trust - an improved patient experience

Summary: Following complaints made about an individual patient's experience of being an inpatient the hospital trust worked with local groups to implement a number of practical changes to improve the overall patient experience for people with visual impairments and other disabilities. The Equality Act 2010 and Equality Duty provided a useful impetus for improvements to the Equality Delivery System. The Royal Devon and Exeter Hospital Trust worked closely with the Torbay Visual Impairment Group who fed into the Equality Delivery System in 2012.

Action taken: The Devon Local Involvement Network (LINk) became aware of various communication issues affecting blind and visually impaired people in the county following the launch events that LINk Devon held in September 2008. At the request of the LINk steering group, a group looking at patient communications, including at the Royal Devon and Exeter Hospital was set up in March 2009, after a period of community engagement.All of the group members had personal experience or knew someone who had personal experience of hospital services where they related to visual impairment. For example, anecdotally people shared experiences of being left without food, as plates were left out and taken away without being noticed by hospital inpatients, whose needs for support with identifying and locating trays of food had not been recorded. 

The group prioritised three key areas issues: the hospital environment; the need for improved signage within the hospital and improved patient communications including providing hospital correspondence and health information in accessible formats. After training by the Devon LINk a hospital visit was carried out at the Royal Devon and Exeter Hospital. The visit was to gather information in situ about the hospital environment and its suitability for patients with sight loss. Following a visit agreed to by clinical staff and hospital managers members of the patient group set up by the LINk made recommendations to the hospital on improved signage for disabled people to locate and differentiate between men and women's toilets, patients' access needs being recorded and then acted on by hospital staff; training in disability awareness for auxiliary staff who affect patients' sense of dignity and information on appointments in patients' preferred reading formats.

Outcome: Before it became HealthWatch, Devon LINk acknowledged improved signage is a work in progress but said it applauded the measures taken so far in improving hospital services for patients with a visual impairment. The Royal Devon and Exeter Disability established an Equality Action Group which took on responsibility for working with the LINk to implement some of the changes recommended in the Hospital.

(8) Bradford City Council: a better place for disabled people

Summary: The Strategic Disability Partnership is a group of people who make sure the needs and hopes of disabled people and their carers are listened to, valued and included in the future plans for the Bradford District. The Partnership makes sure all disabled people and their carers are heard and make sure they are accessible to all disabled groups. The aims include: to make the Bradford District the best place for disabled people to live, work and visit; to make sure that what is done to improve the lives of disabled people in Bradford works well; to make sure that disabled people are treated with respect by those who provide services and by people in their community; to bring together disabled people and people who provide services and support; and finally to make it possible for disabled people and people who provide services to discuss the issues that affect the lives of disabled people and carers as equals. 

Action taken: The 2001 Census showed 86,486 people in the Bradford district (18.5% of the population) considered that they had a long-term limiting illness. In May 2006, 25,150 people in Bradford between the ages of 16 and 65 were claiming incapacity benefit or severe disability allowance. Of these people, 27% were under the age of 30. Bradford's population projections suggested there would a 12% overall projected increase in the number of people whose activities would be limited by health in the next 15 years. This background analysis led the council to establish a Disability Partnership Group and action plan to tackle endemic inequalities. The council wanted the district to be a place where everyone can take part and have the life they choose.
Outcome: The work carried out by a council officer who oversees Bradford's disability partnership, combined with the valuable contribution made by disabled residents involved in the disability partnership means simple but reasonable adjustments are prioritized in council service provision. For example the partnership has played a role in enabling residents with a visual impairment to receive a telephone call from the council providing a verbal explanation of their council tax bill. 
Local resident Sue Scott said, "I thought this was a really good service. I felt back in control of my life. I was so excited that I did not think at the time that it would have been better to let me know before the first payment went out last
Friday. Even so, it is a super success for access to information for disabled people in Bradford."
Below please find an example that seeks to highlight why the Equality Duty is a useful tool for challenging unfair or illogical decisions. However disabled people and their organisations can sometimes experience great difficulties ensuring the Equality Duty is actively taken into account in public bodies' policy-making or decision-making processes.

(9) Cuts to HIV service providers/ poor monitoring of the health needs of people living with HIV 

The George House Trust has successfully used the Equality Duty to challenge decisions made to cuts in their funding. They were able to show how a reduction in their funding would significantly harm people living with HIV and consequently the decision to withdraw financial support was reversed. 

The Brunswick Centrein Calderdale and Kirklees have also experienced poor equality monitoring for gay men with HIV and have used the PSED in order to challenge the lack of service provision for them.  While equality monitoring improved, they were less successful in using the duty to change service access for the LGBT community and the specific health inequalities that disproportionately affect LGBT people. 

[bookmark: _GoBack](10) Cuts to Talking Books Services 

Suffolk County Council failed to have regard to the Equality Duty when it proposed Talking Books users would have their subscriptions stopped. RNIB complained on behalf of 'Mrs H' and six others who are blind or visually impaired. Suffolk County Council paid for them to have RNIB’s Talking Books Service. In 2010, the Council wrote to all those people whose subscriptions it paid, saying it would no longer pay for the service because they had not borrowed 20 books in the previous year. Mrs H said this was unfair because the Council had not told her beforehand that she had to borrow a minimum number of books. In October 2012 the Local Government Ombudsman issued a number of recommendations following their report into Suffolk County Council's failure to give regard to the Equality Duty. 

The Ombudsman found the Council acted with maladministration when it stopped the subscriptions. The Ombudsman found that: before a public body decides to change policies or services, it should consider the likely impact of any proposals on disabled service users. It also found that decision makers should also consider the need to promote equality of opportunity and to take account of disabilities, even where that involves treating disabled people more favourably than others.  

The Council did not consider equality issues when it decided to set a minimum usage retrospectively or when it stopped individual subscriptions.  The Council wrongly thought it could assess the impact on individuals after it made the decision. But a number of court cases say that decision makers should assess the impact before the decision is made.

Suffolk did not tell the complainants about the minimum use in advance, or that it proposed to stop their subscriptions if they did not borrow enough books. The only information the Council considered when it made the decision to stop funding a person’s subscription, was the number of books they had borrowed in the previous year. Because the Council did not carry out any consultation, it had no information about the likely impact of the decision on the complainants. It was wrong for the Council to say that an impact assessment could be carried out after the event: case law stipulates that this should be done before making the decision. The Ombudsman considered the Council failed to have regard to the public sector equality duty. In particular, the failure to carry out individual consultation and an assessment of the individual impact was maladministration.

In response to recommendations in a draft of this report, the Council updated its equality training and provided further training to its staff, including those working for the social enterprise, on the public sector equality duty and equality impact assessments. The Council has also said it will: contact each of the 250 people (including the complainants) whose subscriptions have been withdrawn and assess the impact on them. It will review the decision to stop the subscriptions to these individuals, bearing in mind the impact on them.
